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Introduction

It gives me great pleasure to make this short presentation today by way of contribution to a discussion on the implementation of economic, social and cultural rights.

The Irish Human Rights Commission (IHRC) is a relatively young national institution.  Its mandate is to protect and to promote the human rights recognised in the Irish Constitution and in international agreements to which Ireland is party.  In fact, in much of its work the Commission has concentrated on the latter and, of course, one of the main international agreements in this area to which Ireland is party is the International Covenant on Economic, Social and Cultural Rights.

A very wide range of functions has been conferred on the Commission:  from monitoring activities, such as reviewing the law and practice in the State for conformity with human rights standards, though promotional activities, such as education and research and making recommendations to the Government, to enforcement activities, such as aiding a person to gain a remedy for a violation of their rights and taking legal proceedings in its own name on behalf of a person or class of persons.  The Commission also has an inquiry function which is specifically linked to, and is intended to further, the performance of certain of its other functions.  

As with any other public body with limited resources, the Commission has had to prioritise in order to be effective.  In its current Strategic Plan, it has identified a number of key areas of work.  These are the administration of justice; economic, social and cultural rights in general; racism; persons with disabilities; gender; and equality and human difference.
With regard to economic, social and cultural rights, the Commission is doing a number of things.  It has been conducting a major piece of research on this category of rights and will be hosting an international conference on 9 and 10 December 2005 on the enforcement of economic, social and cultural rights.  In relation to specific groups of people, it has paid particular attention to the economic, social and cultural rights of persons with disabilities and of women.   It is also conducting an enquiry into the impact on elderly persons of a legislative requirement to contribute to an old age pension scheme from which they could not benefit.  

Article 2 of the International Covenant on Economic, Social and Cultural Rights imposes an obligation on States Parties progressively to achieve the full realisation of these rights by all appropriate means, including particularly the adoption of legislative measures.

In this presentation, I will concentrate on one recent legislative measure in Ireland, the Disability Act 2005.  A Minister of the Government may refer a legislative proposal to the Commission for its views on the implications of the proposal for human rights.  The Minister for Justice, Equality and Law Reform referred this legislative measure, at the Bill stage, to the Commission for its views in 2004.

Persons with Disabilities and Economic, Social and Cultural Rights
The Disability Bill dealt with the assessment of the health and education needs of persons with disabilities, the provision of services to meet these needs (including the adoption of sectoral plans by relevant Ministers of the Government), access to public buildings and services, and public service employment.

A Rights-Based Approach

Together with many organisations, the Commission urged a rights-based approach to the legislation.  It assessed the clauses of the Bill by reference to what it saw as the main requirements of international human rights law.

It identified these requirements as being:

a. The provision of services must be effectively centred on an individualised assessment of needs which is in compliance with international human rights standards, both in the parameters of the assessment and in relation to its independence.

b. Mechanisms for the allocation of funding and the provision of services must effectively guarantee the progressive realisation of the economic and social rights of persons with disabilities.  A forward moving dynamic that progressively ratchets upwards the level of provision is required.  The human rights of persons with disabilities must be the paramount consideration in the rationalisation of resources and services.
c. Mechanisms for the allocation of funding and the provision of services must guarantee that basic standards of services never fall below a floor that is determined by the core minimum contents of social and economic rights and are consistent with the imperative of human dignity.
d. There must be effective remedies.  Orders for the provision of services must be capable of enforcement.  Findings must be subject to appeal and review; and any procedures put in place in this regard must be fair and independent.

e. The State’s obligations in the area of promoting and protecting equality and preventing discrimination extend to ensuring that the proposed systems provide equal participation in society for persons with disabilities.

I propose briefly to outline what the legislation now provides in relation to each of these requirements.
The Disability Act

Regarding the assessment of the needs of a person with a disability, the Act provides for the appointment of assessment officers.  The officers are public servants in the employ of the Health Service Executive, and the Act states that they shall be independent in the performance of their functions.  An officer determines whether an applicant has a disability (which is defined quite restrictively by the Act) and, if so, draws up a statement of the health and education needs of the person as well as of the services considered appropriate to meet these needs.  The applicant and a representative may be invited to participate in the assessment process.  A statement of health and education needs is then considered by a ‘liaison officer’ who in turn draws up a statement of the health and education services which will be provided to the applicant and arranges for the delivery of the services.  A liaison officer is also an employee of the Health Service Executive and among the matters which this officer must take into account in preparing a service statement is the amount of public moneys allocated to the Executive in the relevant financial year to implement its service plan.
The Act does therefore provide for an individualised assessment of needs, but the independence of the assessment may be questioned given the fact that both the assessment officers and the liaison officers are employees of the Health Service Executive, the Executive being the body which may provide the service or on whose behalf the service may be provided.

Regarding the requirement of the progressive realisation of the economic and social rights of persons with disabilities, this is not addressed as such in the Act; but it is possible that the sectoral plans which some Ministers must prepare may contain an element of progressive realisation.  These plans will outline the programme of measures which it is proposed to take in the Minister’s area of responsibility in connection with the provision of services to persons with specified disabilities.  For example, a sectoral plan prepared by the Minister for Transport must contain information on a programme of projected measures for the provision of access for persons with disabilities to passenger transport services for the general public as well as a time-frame within which such measures are to be taken.

Regarding the requirement that there be basic standards, or a floor, of services for a person with a disability, this has also not been specifically addressed in the Act, and it remains to be seen whether or not some cognisance will be taken of this in practice.

Regarding the requirement that there be provision for appeals from findings and effective remedies, the Act allows for complaints in relation to assessments and service statements to be made to a ‘complaints officer’; but again a complaints officer is an employee of the Health Service Executive, albeit ‘independent in the performance of his or her function’.  If a complaint is upheld, the officer may make a recommendation to the relevant person or body that the situation be rectified. The findings and recommendations of a complaints officer may be appealed to an ‘appeals officer’ by either the applicant or a service provider.  The appeals officer is a public servant but not an employee of the Health Service Executive and must be appointed following a competition for the position. The procedures for an appeal appear on the whole to be fair and independent and include provision for mediation.  There can be no appeal from a determination of the appeals officer to the courts other than an appeal on a point of law to the High Court.   However, if a service provider fails to implement a determination of the appeals officer or a recommendation of the complaints officer, an application may be made to the Circuit Court for an order requiring the implementation of the determination or recommendation.  A degree of judicial control by the regular courts is therefore built into the enforcement procedures, but it is limited.

Lastly, regarding the duty of the State to promote equality for persons with disabilities, there is no explicit recognition of this duty in the Act, but the Act could be said to further the equal participation of persons with disabilities in society by taking some steps to this end.
Challenges Ahead
In this short presentation I have not gone into the details of the legislation but have rather given the thrust of some of the main provisions with respect to the provision of services for persons with disabilities.  One thing is however clear, and it is the absence of a rights-based approach to the provision of services.  Thus, for example, there is no right to any services, basic or otherwise, and there is no recognition of the duty on the State progressively to realise the economic and social rights of persons with disabilities.
It will be a major challenge for the Irish Human Rights Commission to change the official perspective and to secure an acceptance in Government circles that human rights should be centre stage when resources are allocated in this field. 

Ireland has a long tradition of concern for civil and political liberties.  However it has, by and large, yet to learn to bring a human rights perspective to bear on economic and social issues in Ireland itself.  The Commission faces a major educational exercise in this regard.  This is why it has initiated a major study of economic, social and cultural rights and why it is very shortly to hold a conference on the nature, implementation and enforcement of these rights.

The political climate is not entirely propitious to these endeavours at this time.  There are opposing ideologies which see such matters from a welfare perspective and some which would even reject the equality of all human brings as a social aspiration. Even in relatively wealthy countries, such as Ireland, there can be a blindness to the responsibilities which we all owe to one another as economic and social actors and to the rights which we all should enjoy as members of the human species.  The issue of the realisation of economic and social rights is not unique to any one State or group of States.  It is a universal concern.

Thank you for your attention.
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