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Introduction and overview

Firstly, I would like to thank both the Law Society of Ireland and the Human Rights Commission for inviting me to address your very timely and important seminar this morning.  Having been born literally within a stone’s throw from here (Manor St) and brought up on the belief that the ‘Blue Coat’s School’ was a building I would never enter this is an occasion for me to actually be inside this beautiful building.  It is appropriate that at least in part we reflect on children’s rights in this setting as it is adjacent to here where was born the early stages of a children’s rights agenda in Ireland (as will be discussed later).  This environment also reflects the need to think about childhood and rights from both a retrospective and prospective stance.  Today we are afforded an opportunity to do so through this paper which I hope interests the reader stimulates discussion and even motivates individual or group action among delegates.  

The paper is divided into three brief sections.  Firstly there is an historical perspective of children rights reflecting a situation a century ago when Ireland was in a pre-revolution and war state – the rights of children were unheard.  Secondly we consider in basic ways children’s current ‘universal rights’ and their experience of the court system when they are in most need.  Finally, looking forward, I suggest three frameworks or sets of messages for the judiciary and wider legal ‘family’ as a way on enhancing children’s rights inside and outside of the court system. 

A retrospective viewpoint
The Irish State’s requirement to uphold the rights of children as specified in the UN Convention on the Rights of the Child, which has been given recent attention, should not be seen as a new issue.  The absence of a children’s rights agenda has been identified in numerous policy reports over the years and notably in the Report on the Kilkenny Incest Case in 1993 and in the All-Party Oireachtas Committee on the Family in the Constitution published earlier this year.  Despite the absence of a children’s rights agenda, there has been substantive improvement in terms of meeting the needs of children, particularly in the last decade, as adjudged in recent weeks by Mr. Brian Lenihan T.D., Minister with responsibility for Children, and other child welfare campaigners.  Nevertheless, it remains an unfortunate fact that certain children still suffer neglect and are at risk of abuse.  Constitutionally, their rights are not explicitly protected.  

Previous to the formation of the state, children’s rights were pioneered by women such as Constance, Countess Markievicz, Maud Gonne, Dr. Kathleen Lynn, Sinéad de Valera (née Flanagan) and others, pre and post the Easter Rising in 1916.  It needs to be remembered that they did this at a time when child death was far more common in Ireland with many living in abject poverty, most notably in Dublin City. These women advocated for children when the concept of a child having rights and being seen as ‘individual’ was unheard of.  Women political activists in the early years of the 20th century saw themselves as working towards an improvement of society for Irishmen, Irishwomen and Irish children. At that time, by their taking a ‘rights perspective’, they saw the importance of children as a future generation. They had a holistic approach to educate the young while also caring for their health and alleviating their hunger. 

Specifically, this manifested itself in a number of ways.  By the creation of Inghinidhe na hÉireann (the Daughters of Ireland), the importance of educating children in the Irish language, dance, songs and ancient Irish history as a given right was demonstrably developed. Free classes for children took place in the poorest areas of Dublin, which were also seen as a way of stopping recruitment for the British Army.  Later many of these children became members of the Fianna, co-founded by Countess Markievicz. 

 
‘Daughters of Ireland’ began as a group of women headed by Maud Gonne who organised an event ‘just for children’. A picnic for ‘loyalist’ children had taken place during the visit of Queen Victoria in 1900 and nationalists decide to have an alternative picnic called the ‘Patriotic Children’s Treat’ to reward children who had not cheered for Queen Victoria.  This committee successfully brought 30,000 children to Clonturk Park without incident. Apart from the political undertone of this event, it had a human social justice perspective.  The successful committee of women (at a time when women were not permitted to join any male nationalist organisations) then formed Inghinidhe na hÉireann or the Daughters of Ireland.  Thus, in what was then a farseeing move, these women recognised children as important.  

Many women envisioned Irish independence as a new state with a new social order.  This included upholding children’s rights while attempting to redress inequality and poverty by meeting need.  By 1910 the members of Daughters of Ireland had spread the sphere of their activity to provide food for school children.  School canteens were set up and run by them in the poorest sections of Dublin.  Maud Gonne wrote that children in schools were being provided ‘food for the mind’, but that the authorities were ignoring the need for ‘food for the body’.  By 1914 this initiative was taken over by Dublin Corporation and today it is continued by Dublin City Council. 

The same women were behind some of the greatest improvements in the welfare of children in Dublin during this time. St. Ultan’s, the first infant hospital, was founded by two members of Daughters of Ireland, Dr. Kathleen Lynn and Madeleine ffrench Mullen, in 1919.  Witnessing the rising infant death rate from the 1918 flu epidemic as well as from diseases brought back from the First World War, these women set about combating the problem by establishing a hospital for the treatment of infants and young children. One contemporary is reported as saying: ‘If they were men I would say they are mad – but they are women so they may succeed”.   

At the outset, only women staffed the hospital. The hospital pioneered new advancements in medicine such as the use of the BCG vaccination, over ten years before it was in general use in Ireland. In 1934 Dr Maria Montessori, the first female medical doctor to qualify in Italy, visited St Ultan’s and a Montessori ward was established at hospital. 

This is not to suggest that historically, the ‘Daughters of Ireland’ were the only people motivated to support and protect the rights of children. Current initiatives by philanthropists to tackle disadvantage among Irish children are not new, but build on a history of business community support for children mainly from men, for example, pioneers like Victor Bewley (Bewley’s Café) and Thomas John Barnardo (Barnardo’s Fur Shop).  These men recognised a duty to help children who were poor and they and others did so at a time when there was essentially no state aid for families.  

Current perspectives on children’s rights 

So putting the past aside, how have things changed?  Currently, one could argue that children now live in much better times; overall there is less child death and more awareness of the need to protect them.  But whether or not their needs are being met by family and society, their rights are not guaranteed by Irish law and certainly not within the Irish constitution.  Recent debates regarding the testimonial evidence of children in rape cases have again highlighted this issue.  However, one could argue that even at a much more mundane level the rights of children are not generally guaranteed.  How often are children bypassed in queues in restaurants and adults served ahead of them?  How often are adolescents who take coffee in a restaurant asked by management to make a further purchase or move on?  In general, this does not happen to adults.   

Teenagers who innocently linger and converse with peers on street corners are often labeled as ‘causing trouble’ while adults who behave similarly are seen as ‘active community participants’, increasing local social capital.  These are simple but solid examples of ways in which Irish society does not honour children’s rights.  For children who suffer abuse or neglect or for children suffering the acrimony of their separating parents, how child-friendly is the law?  What further abuse do they suffer in giving testimonial evidence whether in camera or in court?  Are they respected within the process and procedures of the court system?  How often are children placed in adult psychiatric hospitals or adult prison systems? When one begins to gather patterns of how children who are seriously traumatized by life events are further damaged by the court and social service system – worry gathers!  Northern Ireland, which is going through major change and where human rights concepts have come to the fore, has developed a strong rights agenda for children and based on this model, support needs of children as part and parcel of ‘upholding rights’.  

One could argue that legislation reflects society’s wishes and this is no less the case here than elsewhere in respect of our treatment of children.  For children who are seen as orphaned, neglected or living in general deprivation, they are sometimes termed ‘sad’.  Children with severe mental health difficulties or chronic depression are termed ‘mad’.  Young people who are out of control children are often of family school and community are often seen as ‘bad.’  They are most frequently profiled in the media, and because they cause most harm to adults in communities, they receive most service funding from help agencies.  Firstly, from a rights perspective, given the status of a child being a child and of limited capacity (up to 18 years) we need to remember they are often sad, sometimes mad, but not bad and should not be dealt with on such a basis.   This is and will be an issue of on-going debate.

In sum, despite our strong government policy for children The National Children’s Strategy and our two state offices to protect children: the Office of the Ombudsman, and the Office of the Minister for Children, children’s rights still remain on the backburner.  When I entered the world of practice as a young childcare worker in 1979 ‘the year of the child’, the UN Convention on the Rights of the Child was seen as the target of the future.  At that time CARE, an organization which advocated for children and was founded in the light of the Justice Eileen Kennedy report (1969), suggested that children should be provided for by one arm of government only.  At the time having three government departments providing governance for children’s rights and needs was seen as too many and not helpful.  Today, I can now name seven government departments participating in the same function.  

Even today, a child’s right to have a voice which adults listen to remains questionable.  Although we have excellent examples of youth participation in civic society in organizations like Foróige, the YP project in Donegal and nationally within Dáil Na nÓg, we need some assurance that these groupings have a ‘real voice’ and policy ‘teeth’.  For example, in the recent debates about children’s evidence procedures in rape cases and in respect of the Irish performance before the UN Committee on the Rights of the Child – these groupings were not fully consulted as equal stakeholder experts, or not quickly enough, if at all.  

Prospective thinking – Three Frameworks for consideration to enhance children rights and meet their needs
In order to progress more positively, this paper now looks to the future and suggest ‘graphically’ three basic frameworks as ‘building blocks’ toward setting a rights based agenda for children which I think may prove useful to the audience here (and as part of a wider debate).  

Framework One - What legislators, campaigners for children and service providers can do together! 

Firstly one could argue that rights and needs of children need to remain paramount above those of parents and they need to be seen together in counterbalance.  Using social support theory as a lynchpin, it is possible to take a coherent view of children in families in a way that is applicable across a range of contexts.   This perspective allows the ultimate goal of achieving the rights of children and young people through meeting their needs within the family.  This can be modeled within a set of levels of support as set out in figure 1.1 below.  The emphasis on levels of support contained within the cupped model is consistent with both the social support and wider family support literature.  Beyond the nuclear family, there are extended family and friends, then the school and community, which in turn are supported by wider organisational networks and finally, national policy and legislation.  A robust focus on children’s rights at both ends of the cupped model enhances the prospect of a child having his/her rights met all the way from legislation and social policy through to support from family via services and professionals. 
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Framework Two - Key Factors that lead to better outcomes for children - for consideration by those who interview children in court or those who enact or deliver legislation 

Overall, what we want most for children are a range of capacities which include their ability to be resilient and cope; a state of perceived happiness and safety, and living in a loving family.  This is not dissimilar to what we want for ourselves as adults.  One key ingredient for all of us in this regard is the concept of social support provision.   In the main there are specific kinds and qualities of support available to children and most typically sourced through their families (Cutrona 2000), these factors are: 

Types of Social Support:

· Concrete Support which relates to practical acts of assistance between people, for example, childminding a sister’s young baby while she goes shopping.  It has been noted that too often a family’s need for basic practical help is either missed or underestimated by professionals (Cochran 1993, Dolan and Holt 2002; Jack 2001).  

· Emotional Support comprises acts of empathy, listening, and generally ‘being there’ for someone when needed (Cutrona, 2000).  There is a need to be discrete in how one offers emotional support, but it has particularly strong currency in that even if offered as an alternative to other types of need it is generally perceived as helpful (Cutrona 1996).  

· Advice Support can be more complicated and is often sought within families for its comfort and reassurance rather than the actual nature of the advice itself (Cotterell, 1996).  For example, in dealing with a family member with an illness, such as cancer, other family members often seek advice which reassures them that they are doing their best for the sick person (Aymanns et al 1995).   

· Esteem Support centres on how one person rates and informs another in terms of personal worth. For families, it is the foundation stone of their personal system (Burleson, 1990).  

Qualities of Social Support:

· Closeness Within family and other contacts, a person is more likely to access support from those that he/she sees as responsive and those with whom there is a shared sense of closeness.  For example, research in Ireland and the US (Riordan, 2002; Cutrona and Cole, 2000) show that this is particularly the case in respect of teen parents.  

· Reciprocity involves acts whereby help is exchanged between people, ensuring that a person does not feel beholden to another.  Very often within families this occurs automatically and its value lies in the comfort of knowing that the exchange of support is ready made and available if and when it is needed.

· Durability relates to the contact rates and length of time people are known to each other.  Ideally reliable members are those who are known for a long period, are nearby to offer help, and typically are in no way intrusive (Tracy and Biegel, 1994).  

Whether child or adult, these types and qualities of help sustain us all.  If the aims of a rights based agenda for children mean anything, the agenda should include the aspiration of ensuring children’s support needs are met by family, school and community.  Sadly, we know that where children’s needs are most unmet or where they are at risk of most harm occurs where they have least protective support, particularly from family - ultimately this is played out in the court environment for many children which is not always a child-friendly place! Cutrona (2000) has developed a model to counteract this.  It is designed for professionals such as social workers and childcare workers, but has resonance for those working within the legal system.  This is illustrated graphically below.
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Framework Three = Key reflective ‘test’ messages for the judiciary and related professionals

Thirdly, a set of ‘ten practice principles’ were recently developed for child welfare professionals as part of the new family support policy for the Irish government (see Dolan et al 2006).  Six have strong resonance for the judiciary directly and for the legal profession more widely.  Two core self-reflective questions arise in considering each of these principles and relate to dealing with children and issues that affect their lives.  

1. Do I hold these principles as fundamental and core to my work with and for children within the Irish court system? 

2. If yes to each one, how have I upheld each principle in my work today?

Recommended  - 6  practice principles for the judiciary and others

· Working in partnership is an integral part of family support. Partnership includes children, families, professionals and communities.

· Family Support interventions are needs led and strive for the minimum intervention required.   

· Family support requires a clear focus on the wishes, feelings, safety and well being of children.

· Family support services reflect a strengths based perspective which is mindful of resilience as a characteristic of many children’s and families’ lives.
· Family support promotes the view that effective interventions are those that strengthen informal support networks.

· Family support is accessible and flexible in respect of location, timing, setting and changing needs and can incorporate both child protection and out of home care.

Conclusion

In this paper, I have considered where we have come from in 100 years of Irish society on the issue of children’s rights and advocacy (briefly).  This has also afforded us the opportunity to evoke some thoughts on the current situation and the way forward and particularly so with a view to developing better child rights legislation.  Overall, given our current ‘tiger economy’, it is critical that there is a ‘reinvigoration’ of the rights of children through collective action by the State, civic society and children’s own voices to enshrine their rights into our Constitution and thus, help activate a ‘must happen’ pathway to better outcomes for children in need.  

This should happen not just to realise the ideas of past visionaries like the ‘Countess’, Sinéad Flanagan and Maud Gonne, or early farseeing philanthropists like Victor Bewley and Thomas John Barnardo, nor for the current round of champions of children’s rights including former members of the judiciary such as Justice John Garavan and Justice Hubert Wine.  Most importantly, this should happen for the children of today and tomorrow.  Despite the understandable complication in constructing a suitable constitutional amendment, giving a reality to children’s rights should not only be seen as essential, but as possible - now. 

Thank you for your attention and the opportunity to address you this morning, I wish you well with the remainder of your conference.

Dr. Pat Dolan

Dr Pat Dolan

Senior Lecturer

Dept of Political Science and Sociology

Aras Moyola

NUI Galway

Phone (Direct) 0035391492930
14th October 2006
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