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Introduction

There is much talk and discussion about children’s rights and about the importance of a rights approach to law, to policy and to practice. Only three weeks ago, the Committee on the Rights of the Child reiterated its concern about the Government’s reluctance to take a rights approach to children’s policies and practices.
  The lack of a children’s rights approach was also seen to be at the heart of many other concerns expressed by the Committee: the poor constitutional protection for children’s rights, the absence from statute law of the Convention’s guiding principles and the failure to place the much celebrated National Children’s Strategy on a rights footing and to evaluate its implementation from a rights perspective.  It also recommended that the Youth Justice Service give priority to the drafting and implementation of a ‘child-oriented, rights-based Youth Justice Policy’.

Anyone reading these observations might wonder what this all means. What is a children’s rights approach? What purpose does it serve? And, above all, how do we get one?

With this in mind, the purpose of this paper is twofold: first, it aims to tease out some of the answers to the questions surrounding a children’s rights approach. It then goes on to explain how the approach of auditing or proofing can be used to promote a rights approach to child law, policy and practice in Ireland.

A rights approach : what rights and whose rights?

A number of questions arise in relation to establishing the meaning of a rights approach. The first question – whose rights?  - is answered fairly easily. When talking about children, the answer is, of course, children’s rights. In many situations, the rights of parents will also have to be considered and in other circumstances, the rights of related parties will be relevant – in education, for example, this might include the rights of fellow pupils or teachers, in youth justice this might include the rights of victims or the public, and in family law, it might include the rights of siblings and of other family members. 

As to what rights are relevant here, this can be an endless list. However, for the most part, the relevant and appropriate rights that will require consideration are those set out in internationally binding instruments ratified by Ireland, ie the Convention on the Rights of the Child and its Optional Protocols, the European Convention on Human Rights, and other instruments of soft-law such as the UN Rules on the Administration of Juvenile Justice (the Beijing Rules). All of these instruments recognise the rights of children and expressly establish whose duty it is to vindicate them. In addition, they set out basic and fundamental principles which inter alia provide a useful mechanism for striking an appropriate and fair balance between the rights of different parties, when those rights conflict.  They recognise, for example, that few rights are absolute – the right to education of the disruptive pupil is not paramount to that of the other children in the class for example.
  In this regard, proportionality allows a fair balance to be struck between the rights of the individual child and those of other parties, including other children.  This is why children’s rights are often misunderstood in my view.  Take Article 3 of the CRC, which provides that the best interests of the child must be a primary consideration in all matters concerning the child. This is sometimes criticised for representing a weaker standard than the principle enshrined in parts of our domestic law, ie that the child’s best interests must be paramount. But the point of Article 3 is that it is to apply to all matters concerning children – it thus has a much wider remit than matters of family law and extends to education and youth justice, and to planning, policy making and budgetary matters which also affect children.  When the best interests of the child (individually and collectively) are a primary consideration in all these areas, then the true potential of Article 3 will be seen.

The best interests principle is also a good example of the importance of language in securing a rights approach to children’s issues.  Traditionally known as the welfare approach, this phrase refers to the paternalistic concept of what adults believe to be best for children in terms of their moral and social wellbeing and their educational welfare. The concept of ‘best interests’, however, requires a different perspective – it captures a more dynamic, rights-friendly approach to what is in children’s interests and in doing so, incorporates the views of children themselves as part of that process. In this way, the modern form of the best interests principle is closely aligned with the rights approach to children’s issues – the rights approach reformulates the welfare test by articulating what interests or rights are being protected in the decision making process.  An important part of this approach is to include in the analysis the child’s right to be heard in the decision making process.

Advantages of a rights based approach

There are numerous advantages to adopting a rights based approach to children’s law, policy and practice:  

First, the rights approach is one advocated and supported by international law on children’s rights – particularly the Convention on the Rights of the Child – and the European Convention on Human Rights.  Indeed, it is part of Ireland’s international obligations and it can thus be used to further implementation of these treaties and to monitor on a regular basis the extent to which Ireland has fulfilled its obligations under them.

Second, it is a widely accepted mechanism for protecting and promoting the rights of children in an effective way. It is the modern language used to express the legitimate claims and needs of children – the right to education, the right to health care, the right to be free from harm, the right to a family – and to articulate the duty to meet that need in the form of obligations and duties on the state as well as on others such as parents, teachers and lawyers for example.  The rights approach also creates a useful mechanism for addressing the conflicts that may exist between rights in areas of child and family law where the rights of parents and children may coincide, youth justice where the rights of children encounter the rights of the public and in education, where the rights of children conflict with those of their classmates.

Third, because children’s rights are both procedural – take the child’s right to be heard for example – and substantive – such as the right to regular contact with both parents - the rights analysis has the advantage of producing a result that is transparent through a process that is systematic, fair and balanced. To ensure an effective rights approach, not only must the law or policy be consistent with children’s rights, the process whereby that policy or law is developed must also be rights-compliant.  In particular, it must be inclusive to ensure non-discrimination, but it must also incorporate the views of children and give them due weight.  When this is done, the rights approach delivers not only children’s rights in substance, but it also has the added value of delivering children’s rights through a procedure that itself furthers children’s rights.

Fourth, the rights approach is highly adaptable – it can be applied to all types of family law proceedings - private and public law proceedings including care proceedings, adoption proceedings, divorce proceedings, child abduction cases – as well as to areas of immigration law, education law and criminal law. It is very versatile and applies to all challenges and areas of conflict.

Finally, it facilitates the pleading of internationally based rights (eg those found in the CRC to which Ireland is a party but which also enjoys enormous international consensus) in domestic court.  While those appearing on behalf of children may not choose to cite the CRC directly before the courts, the use of rights language – particularly the principles and provisions of the almost universally ratified Convention on the Rights of the Child - can be very persuasive in children’s cases.

How can a rights based approach be achieved?

Creating rights based child law and developing a rights approach to law, policy and practice requires a culture change in favour of implicit acceptance of the legitimacy of children’s rights.  Such attitudinal shifts do not happen overnight and are not instantaneous on ratification of the Convention on the Rights of the Child. A children’s rights culture is a gradual, evolutive process which takes time and work to build.  Two approaches can assist this process, however and, in some cases, accelerate it. They are the processes of using children’s rights standards for auditing purposes and in litigation. Neither is without its drawbacks or limits. But it is my view, nonetheless, that taken together each approach has an important and valuable role to play in securing the rights of children in all areas.  Together, they are doubly effective.  I will deal with approach in turn.

Auditing Law, Policy and Practice

It is my view that the exercise of auditing or benchmarking using children’s rights standards is an important and effective way of measuring the extent to which children’s rights are being implemented in law, policy and practice.
  Such an exercise also serves to proof child law and policy from a rights perspective and in this way, it identifies gaps and inadequacies not just in legal instruments but also in the extent to which children enjoy their rights in practice. It can be undertaken by every organisation or group working with or on behalf of children and young people – youth groups, children’s organisations, schools, government departments and agencies – and can be applied either to individual sectors – health care, adoption, children in detention for example – or across the board. It is also an important legal exercise, however, to view law and policy from a children’s rights perspective and in my view, it is one which solicitors, barristers and others who represent children can usefully undertake on behalf of their clients with a view to strengthening legal submissions in a variety of areas. 

I have undertaken a number of projects of this kind and it is hoped that by providing some of the details of this research you might get some sense as to the potential and usefulness of the auditing approach. First, a word about the standards to be used; in any benchmarking process, these are of crucial importance. 

The standards to be used

Identifying the standards to be used is arguably the most important step in any auditing process.  When auditing for children’s rights purposes, the logical starting point is the Convention on the Rights of the Child (the CRC). The CRC provides a whole rage of detailed and comprehensive standards which can usefully be used to measure how children are being treated and the extent to which their rights are being protected and promoted.  It is the benchmark of choice for auditing purposes for a number of important reasons. First, the CRC enjoys legal and high moral standing in international law where it has achieved almost universal acceptance; in addition, it was ratified by Ireland in 1992, and Ireland is thus committed to its full implementation.  Second, the CRC’s provisions are accessible, if not necessarily familiar to a wide range of people and the clear language used in the Convention encourages its use beyond the legal community.  In this regard, the general principles in Article 2 (non-discrimination), Article 3 (best interests of the child as a primary consideration) and in Article 12 (children’s right to have their views given due weight) are well known concepts, which are widely understood if not within the context of the CRC itself, then as matters of good practice within various professional contexts. A further advantage of using the CRC relates to the wide remit of its provisions and, in particular, the fact that it encompasses civil and political rights, economic, social and cultural rights and humanitarian provisions in a single human rights instrument.
  Moreover, its comprehensive nature means that the CRC contains standards applicable in almost all areas of the child’s life including school (Arts 28 and 29), family life (Arts 3, 5, 18, 20, 21) and health and material welfare (Arts 6, 24, 27).  In addition, it contains provisions on vulnerable children and those in particularly difficult circumstances such as children whose parents have separated (Arts 3, 9), children who have been subjected to abuse and exploitation (Arts 19, 30-34, 37) refugee children (Arts 7, 8, 10) and children in conflict with the law (Arts 37, 40).  It contains rights of relevance to very young children (such as Arts 7, 18) as well as those more important to older children (Arts 13, 14 and 17).  It refers to the right of families to financial and other support from the state (Arts 5, 18) and specifies the duties on the state to respect and vindicate the rights of children individually as well as members of a group (for example, Arts 24 and 29).  Overall, the coverage and scope of the Convention in recognising the rights of children and young people and setting out how they are to be both promoted and protected is unrivalled in terms of their comprehensive nature, international and national standing, and relevance. For those undertaking children’s rights auditing, therefore, the scope of the CRC and the breadth of its individual provisions is undoubtedly its most useful asset. In this way, the Convention provides standards across almost all aspects of children’s lives which are widely-supported, relevant and easily understood.

At the same time, using the CRC for auditing purposes has exposed the inadequacy of some of its standards.
  While the broad wording of some of the individual provisions provides flexibility in terms of their application, gaps, vagueness and internal contradictions between its standards mean that some provisions do not provide useful standards for auditing purposes.  Other standards simply reflect a poor or low level of protection not least given Ireland’s considerable economic wealth.  The detail in Article 23 of the CRC on the rights of children with disabilities is disappointingly vague, for instance, and the fact that it contains more limitations than any other Convention provision suggests that it is grossly inadequate in terms of articulating the rights of children with disabilities to education, including special needs education, specialised health care and independent living.

Similarly, the broad and vague nature of Article 3 of the CRC, which provides that the best interests of the child shall be a primary consideration in all decisions taken concerning the child can also be problematic when seeking to monitor its implementation in practice.
  What is in the child’s best interests in any particular area is not defined in the CRC with the result that this principle has the potential to mean all things to all people or, at the very least, that opinions as to whether and to what extent the principle has been implemented in areas such as child care, education and youth justice, vary considerably.
  For this reason, while research can usefully identify the extent to which the best interests principle is set out in law and policy, its application in practice is far more difficult to measure effectively.
 

In other areas there are no explicit rights in the CRC to draw on with respect to the concerns of a group of young people and/or those who work with them. For example, an obvious gap in the Convention is its failure to accord children citizenship rights.
 The right to vote is one example of this.  Nor do children have any related rights with regard to having their say in the political process.

A further difficulty is that, in some areas, the CRC guarantees rights but not in a child-specific manner; this is a particular issue with regard to the civil rights and freedoms such as the freedom of association and the right to privacy which are recognised in the Convention in general terms only. The failure to adapt these rights and present them in an age appropriate manner undermines their potential value for children.  For example, Art 15 does not adapt the freedom of association in any way to take into account the importance to young people of the company of their friends or peers.  While this may point towards the fact that the concerns or wishes of children – as with adults – are not always capable of being represented in the form or language of rights, it also reflects the fact that the Convention was drafted about, but not by children. 
.
While the process of translating CRC provisions into measurable standards can be difficult, it is not impossible.  Indeed, many provisions contain language that can be applied usefully and meaningfully throughout the auditing process.  The contribution of Art 12, the general principle which recognises the child’s right both to express him/herself and have these views taken into account in all matters concerning the child, as well as the right to be heard, directly or indirectly in administrative and legal proceedings, is particularly important in this respect.  Its unequivocal language and strongly inferred equation with the right to participation makes it an effective benchmark against which law, policy and practice can be measured.  Moreover, its status as a guiding principle and a provision with which all other provisions must be read supplements its value in the process meaning that it can usefully be applied in all areas including family life, education, health and welfare, and youth justice and policing.  

In a similar vein, the inter-related and inter-dependent nature of CRC rights means that inadequacies in one area can be ameliorated by more positive or equivocal protection elsewhere by reading these provisions together.  For example, while Art 31 can be criticised for making only vague provision for the right to play and leisure, when considered with Art 12, Art 2 (non-discrimination) and Art 19 (the right to protection from all forms of abuse, injury and ill-treatment), it allows conclusions to be drawn about children’s equal access to play, their involvement in planning and the availability of safe play spaces – all of which are serious concerns of children and those working with and for them.  So, even quite vague provisions can be meaningful when considered in the light of other CRC imperatives. In this way, the collective approach advocated and promoted by the Committee on the Rights of the Child helps to translate weak standards into more powerful auditing tools against which law, policy and practice can be measured effectively.  For this reason also, it is possible to audit across a number of cross-cutting themes, where multiple breaches of children’s rights are apparent or where a single situation leads to the breach of a number of inter-dependent rights.

Experience has shown, however, that many of these problems can be overcome in an auditing process by reading CRC provisions together to produce a relevant standard.  With respect to children’s concerns regarding their right to spend time together, for example, even though this right is absent in explicit terms from the CRC it can be drawn from the freedom of association in Art 15, freedom of expression in Art 13 and the right to play and leisure in Art 31.  Similarly, some of the Convention’s weak standards can be remedied with reference to standards found elsewhere.  For example, in the area of family life and alternative care, particularly secure accommodation, the case-law of the European Court of Human Rights provides detailed and strong guidance as to the rights of children and the corresponding duties of domestic authorities in vindicating those rights.
  The fact that the European Convention on Human Rights has been given effect in domestic law via the ECHR Act 2003 makes use of these standards even more pertinent.  Similarly, in youth justice, CRC provisions are strengthened considerably by reference to the Beijing Rules (Standard Minimum Rules on the Administration of Juvenile Justice, 1985) and the UN Rules on the Protection of Juveniles Deprived of their Liberty (1990).

In other areas, reference to the General Comments of the Committee on the Rights of the Child provides great guidance on the obligations of states and augments the benchmarks to be applied. This guidance is particularly valuable with regard to measures taken to implement the CRC, particularly with regard to mechanisms to co-ordinate and implement children’s rights, to ensure that all those working with children receive appropriate training and to collect and publish comprehensive, up-to-date and disaggregated data on children’s lives in order to understand and plan more effectively.
 In this regard, the Committee’s recent General Comments on implementing children’s rights in early childhood
 and on physical punishment
 are particularly useful for benchmarking in these areas and its imminent General Comment on Article 12 will be even more significant.

The Concluding Observations of the Committee on the Rights of the Child are also extremely valuable when auditing law, policy and practice from a children’s rights perspective.  Issued in respect of every country which has undergone the reporting process, they represent the definitive statement on the extent to which the Convention has been implemented to date.  They also set out clear and, in Ireland’s case, detailed recommendations regarding what needs to be done to further protect and promote children’s rights in law and practice.  In September 2006, the Committee issued its latest concluding observations on Ireland’s implementation of the Convention. This document runs to 18 pages and 86 paragraphs. Its recommendations are not only comprehensive dealing with all areas of children’s lives and children in many different vulnerable situations, but they are also precise putting flesh on the bones of Convention provisions. In this form, they lend themselves easily for use in future benchmarking exercises and by way of illustration some of the recommendations are as follows. They recommended that the Government:

· Ensure that the best interests principle is full integrated into all legislation relevant to children and is applied in all political, judicial and administrative decisions as well as projects, programmes and services that have an impact on children;

· Ensure that children be provided with the opportunity to be heard in any judicial or administrative proceedings affecting them and that due weight be given to those views, particularly where children are separated from their parents;

· Ensure that necessary measures are taken to extend the protection of privacy to all legal proceedings involving children;

· Extend the social work services provided to families and children at risk to seven day, 24 hour service;

· Ensure that the best interests of the child is always a primary consideration when making decisions involving children under legal or administrative procedures concerning family reunification;

· Develop a comprehensive child abuse prevention strategy;

· Explicitly prohibit all forms of corporal punishment in the family and sensitize and educate parents and the general public about the unacceptability of corporal punishment;

· Adopt an inclusive and rights-based legal framework that addresses the specific needs of children with disabilities;

· Adopt all-inclusive legislation that addresses the health needs of children;

· Effectively implement the National Anti-Poverty Strategy;

· Implement a supplement to the existing universal child benefit payment as an additional and targeted allowance to assist the families which experience highest levels of poverty;

· Place the Youth Justice Service on a statutory basis and give high priority to drafting and implementation of a child-oriented, rights-based Youth Justice Policy based on the Convention;

· Collect information and undertake research on child prostitution, pornography and other forms of sexual exploitation and abuse with a view to developing targeted measures;

· Implement the recommendations of the Task Force on the Traveller community;

· Take all appropriate measures to ensure implementation of the present recommendations inter alia by transmitting them to the relevant Departments, the Oireachtas and to relevant local authorities for appropriate consideration and further action.

By any standards, this is a set of extraordinarily comprehensive and detailed set of recommendations many of which clearly go beyond the strict terms of the Convention itself.  For auditing purposes, however, this list is invaluable and will considerable strengthen the benchmarks against which child law, policy and practice can be measured in the weeks, months and years ahead.

Illustrations of the Auditing Process

Notwithstanding the accepted limits to the children’s rights benchmarking process, it is an effective way to measure implementation of children’s rights in practice as well as in law and policy.  For example, auditing pieces of legislation  - The Children Act 2001, the Child Care Act 1991, the Adoption Acts – can highlight gaps and flaws that have heretofore gone unnoticed.
 The same is true of the auditing of policy documentation.  Recommendations can be made fairly easily as to how the legislation or policy might be brought into line with international standards in a way which ensures greater promotion and protection of children’s rights.

Auditing also usefully measures the extent to which children’s rights are being enjoyed in practice.
  It can be small scale – focusing on a particular area or sector like the research undertaken for the National Children’s Office in 2004 on the extent to which children are listened to by their health care professionals
 – or extensive like the research which I undertook with colleagues at Queen’s University Belfast for the Northern Ireland Commissioner for Children and Young People which was a wide-ranging study of where children’s rights were being ignored or underplayed in law, policy and practice.
  Both of these exercises involved extensive consultation with children and young people, those who look after them and those who work with and for them.  There is simply no substitute for hearing directly from children in projects of this kind and indeed, it is now inconceivable that a study of children’s rights should take place without their involvement at some level.

Other work of this kind that demonstrates the positive results of the benchmarking exercise is the In Our Care investigation which I carried out with the Northern Ireland Human Rights Commission into the rights of children in detention.
 This led to positive recommendations for change, many of which were put into action in the years after the report was published. We are now in the process of following-up more formally to measure what progress has been made.  Similarly, I hope to conduct a follow-up study of the Children’s Court next year to see if any of the recommendations made in the 2005 Children’s Rights Audit have been implemented.

All of these projects highlight the potential of the children’s rights benchmarking process. Not only do these studies document the problems that everyone knows and knew existed, they give these problems a legal, rights-based framework and set them out alongside positive recommendations for change.  This is the true potential of a children’s rights audit. It is not a formalistic, paper exercise but one about real rights and real children’s lives. Through the documenting of children’s rights in law, policy and practice, auditing represents an evidence-based approach which can be used to set priorities and to inform decisions about the most appropriate and effective way to address the problems identified.

Using Children’s Rights in Legal Proceedings

It is clear, however, that such auditing and monitoring processes will fulfil objectives on a medium or long-term scale. Rarely will they have immediate results in changing the way in which children are treated or their rights protected and in some cases they will be ignored altogether. It is for this reason, in my view, that benchmarking must be accompanied by the use of strategic litigation to further children’s rights in Ireland.  The advantages of strategic litigation are well known.  Through the use of test cases, litigation can be used to challenge individual violations of children’s rights and in doing so, take cases that have a broader positive effect on the lives of a greater number of children.  The widely accepted practice of judicial review, together with the ECHR Act 2003, facilitate this process in Ireland. It is significant too that the Human Rights Commission has specific functions in this regard to institute legal proceedings to seek to vindicate the rights of an individual or group.

Litigation, strategic or otherwise, is a powerful tool.  Irish lawyers are perhaps used to bringing constitutional challenges or seeking to judicially review the actions of public bodies in respect of individual children at risk or in need. But evidence is that the use of the ECHR in the courts has not met expectations. Nor, in my view, has the full potential of the Constitution been explored in this area.  Overall, then, ways must continue to be found to use available legal instruments to secure greater protection for children’s rights and continuing attention should be given to maximizing the potential of the law to bring about change.  

Some examples from abroad make this point clearly.   In Canada, for example, where the Convention on the Rights of the Child is not part of domestic law, the Supreme Court has nonetheless found the best interests principle set out in Article 3 to be more than persuasive in nature.  In the case of Baker v. Canada (Minister of Citizenship and Immigration), the applicant tried to challenge his deportation by relying on the CRC and, in particular, by arguing that the best interest of the (his child) child should be a primary consideration in the determination of the immigration matter.
 When the case was heard by the Supreme Court, it held that the immigration officer did not adequately consider the best interests of the children, and the appeal was allowed. The Court considered the status of the Convention in Canadian law and before the Court in some detail. According to L’Heureux-Dube J., speaking on behalf of the majority, although Canada had ratified the convention, this did not give rise to a legitimate expectation that the immigration authorities would apply particular criteria or reach certain conclusions. As it had not been implemented by the Canadian parliament, the Convention’s provisions had no direct application within Canadian law. That said, however, L’Heureux-Dube J. went on to find that the values reflected in international human rights law might help inform the contextual approach to statutory interpretation and judicial review. More specifically, she noted that a reasonable exercise of the statutory power to allow a person to remain on humanitarian and compassionate grounds requires close consideration to the needs and interests of children as children’s rights are important values in Canadian society.  It was implicit in the judgment, therefore, that the provisions of the Convention on the Rights of the Child would help inform whether the immigration officer had exercised his or her power reasonably. There was some disagreement in the Court regarding the status of international law within the domestic legal system and the approach of applying the underlying values of an unimplemented international treaty consistently. However, the overall conclusion was that the best interest of the child was required to be taken into account as a primary consideration in the immigration decision-making process. This has since been augmented by the section 25(1) of the Immigration and Refugee Protection Act 2001 as well as the federal court decision of Martinez v Canada in 2003.
 Child impact analysis of immigration decisions is thus required, something which interestingly, the Committee on the Rights of the Child has just recommended for Ireland.

This conclusion has been reached by some US courts also, despite the US not even having ratified the Convention on the Rights of the Child. As well as its use in immigration cases similar to Baker
 the consensus represented by the Convention was an important factor in the case of Roper v Simons in 2005 when the Supreme Court not uncontroversially found the imposition of the death penalty on those under 18 to be contrary to the 8th and 14th Amendments to the US Constitution.

The point here is that what is relevant in these cases was not the status of the Convention on the Rights of the Child in domestic law, rather the use to which the standards that it enshrines are put in domestic courts. This approach is also supported by the use of the Convention in international courts, including the European Court of Human Rights and the Inter-American Court of Human Rights which have both adopted the Convention’s standards in areas of physical punishment and abuse, for example, as representative of widely applicable norms.
  The European Court has not confined itself to the use of the CRC itself either – it has on occasion referred to non-binding rules and regulations, such as those in the area of youth justice which it referred to in the infamous cases of T and V in 1999. Moreover, the former Commission on Human Rights referred directly to Concluding Observations of the Committee on the Rights of the Child on the United Kingdom when deciding that the defence of moderate and reasonable chastisement was too imprecise to ensure that children were effectively protected from abuse contrary to Article 3 of the ECHR.

Overall, then, there is considerable potential for utilising these standards in legal proceedings and this is not limited to simply pleading the terms of the Convention which, as we all know, are not binding on domestic courts and are likely to be excluded by judges as such. What the standards represent, however, is far more important and can also be persuasive where pleading explicit legal terms are not: reliance on an established consensus, a well-recognised international standard and one which is clearly consistent with domestic legal principles, is what has persuaded the courts to find in favour of children concerned in the cases mentioned above.  The fact that this is by now a tried and tested approach, domestically and internationally, must further encourage its use here. In this era of globalisation, it is the cross-fertilization of all of these standards – and we have much to offer other jurisdictions too – that will ensure enhanced protection of the rights of all children.  While the standards used are derived mainly from the Convention on the Rights of the Child, issues regarding how they are implemented in practice emerge both from the conclusions of the Committee on the Rights of the Child and from international and domestic courts. Lawyers and those presenting amicus briefs should make reference to the Convention a consistent part of their petitions to ensure that children’s rights are always kept in frame in children’s cases. Reference should also be made, where possible, to the Concluding Observations of the Committee on the Rights of the Child, which are otherwise unenforceable, as this approach could strengthen further the impact of these conclusions on state implementation of the Convention. 
There are many areas - some of them already mentioned - which are ripe for challenge in this way.  One area particularly ripe for challenge in my view is the article 12 principle that children have the right to be heard. The failure to consult with or involve children directly or indirectly, particularly in legal proceedings, is clearly worthy of test litigation in Strasbourg and here in Ireland.  The importance of using the CRC as an interpretive tool in international and domestic courts cannot be underestimated, particularly given the unprecedented number of states that have ratified the Convention. Courts will, by their nature, exercise caution in this area, so it is vital that lawyers remind the courts of the status that the Convention enjoys in international law and the significant children’s rights perspective that references to its standards can bring. This approach, if used to its full potential in all courts, holds real promise for the enforcement of children’s rights values that have been accepted in some form worldwide. It is now time to ensure that that potential is realized here too.

Neither benchmarking nor litigation alone holds all the potential for ensuring that children’s rights are effectively protected in law and in practice.  However, it is through the combined used of these approaches – with the audit identifying the gaps that the strategic litigation may seek to fill – that the true potential of them both will be fulfilled.  
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