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Summary

1.  This case involves the issue of s. 62 of the Housing Act, 1966 and its compatibility with the European Convention on Human Rights [hereinafter “the Convention”].  The Plaintiffs seek an interlocutory injunction restraining the Defendant from taking any further steps to recover possession of the Plaintiffs’ home. Having heard submissions from the parties in relation to the Court’s jurisdiction to grant interlocutory relief, the Court directed on the 11th of December, 2007, that the Human Rights Commission and the Attorney General should be invited to indicate whether they wished to make submissions in respect of the application.  

2.   The Human Rights Commission appeared in Court on the 17th of December, 2007 and confirmed to the Court that it wished to accept the Court’s invitation to make submissions as Amicus Curiae.  It undertook to abide its own costs and not to duplicate, to the extent possible, the submissions of the parties. The Court also joined the Attorney Gerneral as Notice Party. Thereafter, the Court set a schedule for the exchange of written submissions on the issues.

General Background Facts

3.   A Notice to Quit was served on the Plaintiffs following allegations of anti-social behaviour.  On an application pursuant to s. 62 of the Housing Act, 1966, the District Court granted a warrant for the eviction of the family and the Circuit Court upheld this order on appeal.  

4.   Plenary proceedings issued thereafter contending that the Defendant had not adopted a procedure for the recovery of possession of its property which was compliant with the European Convention on Human Rights [hereinafter “the Convention”].  In the alternative, the Plaintiffs sought to contend that such statutory provisions as provide for a summary procedure for the repossession of property are incompatible with the Convention.  The Plaintiffs do not contend  that the said provision is  invalid  having  regard  to  the  provisions  of  the Constitution on the basis  (apparently) that the constitutionality of s. 62 has  already been upheld by the Supreme Court..

5.   On the expiry of an initial four month stay granted by the Circuit Court, the Plaintiffs sought an additional stay on the eviction order from the Council but this was refused.  As a consequence of this refusal, an interlocutory injunction was sought in the context of the plenary proceedings and the preliminary issues which are to be addressed in these submissions arose during the course of the said application.

Issues

6.   The Court has identified three particular questions which require to be considered in the context of the pending application before it as follows:

(a)
The extent of relief that a party may be entitled to where a public body places reliance on an Act that is enabling as opposed to an Act that is mandatory.

(b)
Whether the power to grant an interlocutory application is effected by whether or not the ultimate relief available is solely a declaration of incompatibility.

(c)
The jurisdiction of the Court to grant interlocutory relief in a case such as this.

7.   At the heart of the issues raised is the question of the Court’s power to grant relief on an interlocutory application to protect rights which are required to be safeguarded under the European Convention on Human Rights Act  2003  (hereinafter “the  2003  Act”).  Before addressing each of these questions in turn, it   may  be  of  assistance  to  examine  those  provisions   of  the  2003  Act  relied upon by the Plaintiffs in their pleadings in this case which lay the statutory basis for the Courts jurisdiction to grant relief in respect of a breach of the Convention.  

The European Convention on Human Rights Act, 2003

8.   S. 2 of the 2003 Act provides as follows:

“2(1) In interpreting and applying any statutory provision or rule of law, a court shall, in so far as is possible, subject to the rules relating to such interpretation and application, do so in a manner compatible with the State’s obligations under the Convention provisions.


2(2) 
This section applies to any statutory provision or rule of law in force 
immediately before the passing of this Act or any such provision coming 
into force thereafter.”

9.   S. 4 provides that:

“Judicial notice shall be taken of the Convention provisions and of—

(a) any declaration, decision, advisory opinion or judgment of the European Court of Human Rights established under the Convention on any question in respect of which that Court has jurisdiction, 
(b) any decision or opinion of the European Commission of Human Rights so established on any question in respect of which it had jurisdiction, 

(c) any decision of the Committee of Ministers established under the Statute of the Council of Europe on any question in respect of which it has jurisdiction, 

and a court shall, when interpreting and applying the Convention provisions, take due account of the principles laid down by those declarations, decisions, advisory opinions, opinions and judgments.”

10.   It is submitted that s.2 should be read as reflecting the wish of the Oireachtas that laws in the State should be Convention-compliant. The obligation on the Court is to interpret them as being so, having regard to the matters set out in s.4, save where this is not possible. This goes well beyond using the Convention as an aid to resolve ambiguity and will, in some cases, entail a re-examination of statutes previously subjected to consideration by the courts before the entry into force of the 2003 Act.  The doctrine of stare decisis is itself a rule of law that has to be interpreted in accordance with s.2.  Such interpretation requires a hitherto unprecedented focus on Convention principles and jurisprudence.

11.  It is further submitted that the phrase “in so far as is possible” is to be contrasted with the commonly used statutory formula “in so far as is practicable”.  Again, what is “possible” goes beyond what is “practicable” and requires the interpreting court to make every effort to find a Convention-compliant reading.  The approach of the House of Lords in Ghaidan v. Godin-Mendoza
  is urged upon the Court. In that case, the Court focused on the “underlying thrust of the legislation being construed” to read in a Convention-compatible interpretation to the legislative scheme in question.
Thus Lord Nicholls Of Birkenhead opined:

“
1. … the mere fact the language under consideration is inconsistent with a Convention-compliant meaning does not of itself make a Convention-compliant interpretation under section 3 impossible. Section 3 enables language to be interpreted restrictively or expansively. But section 3 goes further than this. It is also apt to require a court to read in words which change the meaning of the enacted legislation, so as to make it Convention-compliant. In other words, the intention of Parliament in enacting section 3 was that, to an extent bounded only by what is 'possible', a court can modify the meaning, and hence the effect, of primary and secondary legislation. 

2. Parliament, however, cannot have intended that in the discharge of this extended interpretative function the courts should adopt a meaning inconsistent with a fundamental feature of legislation. That would be to cross the constitutional boundary section 3 seeks to demarcate and preserve. Parliament has retained the right to enact legislation in terms which are not Convention-compliant. The meaning imported by application of section 3 must be compatible with the underlying thrust of the legislation being construed. Words implied must, in the phrase of my noble and learned friend Lord Rodger of Earlsferry, 'go with the grain of the legislation'. Nor can Parliament have intended that section 3 should require courts to make decisions for which they are not equipped. There may be several ways of making a provision Convention-compliant, and the choice may involve issues calling for legislative deliberation.” 

12.  S. 3 of the 2003 Act provides:
“(1) Subject to any statutory provision (other than this Act) or rule of law, every organ of the State shall perform its functions in a manner compatible with the State's obligations under the Convention provisions.

(2) A person who has suffered injury, loss or damage as a result of a contravention of subsection (1), may, if no other remedy in damages is available, institute proceedings to recover damages in respect of the contravention in the High Court (or, subject to subsection (3), in the Circuit Court) and the Court may award to the person such damages (if any) as it considers appropriate.

(3) The damages recoverable under this section in the Circuit Court shall not exceed the amount standing prescribed, for the time being by law, as the limit of that Court's jurisdiction in tort.

(4) Nothing in this section shall be construed as creating a criminal offence.

(5) (a) Proceedings under this section shall not be brought in respect of any contravention of subsection (1) which arose more than 1 year before the commencement of the proceedings.(b) The period referred to in paragraph (a) may be extended by order made by the Court if it considers it appropriate to do so in the interests of justice.”

13.
It is clear from this section that the action for damages envisaged under the section only arises where there is no other remedy available in damages. In the amicus curiae’s respectful submission, the reference in s. 3(2) to the availability of “[an]other remedy in damages” would include a remedy derived under the Constitution.

14.
S. 5 provides:
“(1) In any proceedings, the High Court, or the Supreme Court when exercising its appellate jurisdiction, may, having regard to the provisions of section 2, on application to it in that behalf by a party, or of its own motion, and where no other legal remedy is adequate and available, make a declaration (referred to in this Act as “a declaration of incompatibility”) that a statutory provision or rule of law is incompatible with the State's obligations under the Convention provisions.

(2) A declaration of incompatibility—

(a) shall not affect the validity, continuing operation or enforcement of the statutory provision or rule of law in respect of which it is made, and

(b) shall not prevent a party to the proceedings concerned from making submissions or representations in relation to matters to which the declaration relates in any proceedings before the European Court of Human Rights.”

15.   S. 5 of the 2003 Act provides the machinery whereby the Superior Courts may decide that a legislative provision is incompatible with the Convention. However, such a declaration does not operate to invalidate the continuing effectiveness of the legislation so declared to be incompatible. As such, the remedy that is available under s.5 of the 2003 Act is a limited one.  A litigant obtaining such a declaration has no right to compensation and the legislation in question continues to have legal force and power unless and until it is amended by the Oireachtas. Thus, s.5 of the 2003 Act is in harmony with the Long Title to the 2003 Act where it states that further effect is given to the  Convention “subject to the Constitution.”
16.  It is submitted that the statement in the Long Title that further effect is being given to the Convention “subject to the Constitution” ensures that the role of the Constitution, as the primary instrument for the protection of a person’s fundamental and human rights, is respected. In that way, the role of the Convention in Irish law is subordinate to the Constitution because a constitutional declaration of invalidity means that, where a law is impugned, the law in question is invalid and of no continuing effect. 

17.  Accordingly, it is submitted that this Honourable Court, in assessing the sequence of issues to be resolved by it, must determine the constitutional validity of s. 62 of the 1966 Act before its alleged incompatibility with the Convention under s.5 can even  be  considered.
  Support for this proposition is evident from the wording of s.5 of the 2003 Act itself.  Under s.5 of the 2003 Act, both the High  Court  and  the  Supreme Court are empowered to make such a declaration “where no other legal remedy is adequate and available.” It is submitted that the wording of the 2003 Act is clear in its terms and effect inasmuch as the Oireachtas has provided clear guidance  to the effect that no  court  could  make  a  declaration  of  incompatibility  under   s.  5 of the 2003 Act unless satisfied that no other remedy - which in this context  includes a challenge to the constitutionality of s. 62 of the 1966 Act.  The rationale behind this appears to be that a declaration of unconstitutionality may provide a more effective form of relief than that afforded by a declaration of incompatibility under s.5 of the 2003 Act.  It therefore seems that as a precursor to the Court’s exercise of its jurisdiction under the 2003 Act, it must first determine that there is no other remedy available or adequate.  

The  decision  of  the  High  Court  in  Leonard  v.  Dublin  City  Council   and  the  constitutional  issue

18.  Although the Plaintiffs may have formed the view that there is no other adequate or available remedy in view of the case-law to date, this is not a view which the Commission shares.  The Commission rather considers that a significant issue arises for determination in relation, in particular, to the constitutionality of s. 62 of the Housing Act, 1966.  The Commission is, of course, aware the Supreme Court’s  decision in The State (O’Rourke) v. Kelly 
  and the High Court in McConnell v. Dublin City Council 
 but the Commission does not accept that the point  at  issue has been finally determined  or  that  it  is,  in  fact,  any  other  than  res  integra  so  far  as  the  constitutional  issue  is  concerned.  If the Commission is correct in its contention that the constitutional issue has not been determined and the Court is satisfied that an issue arises for determination, it follows that this Honourable Court would have an established jurisdiction to grant injunctive relief in these proceedings.  

19.  It  is  true  that  in  Leonard  v.  Dublin  City  Council
   Peart  J.  set  aside  the  grant  of  leave  in  judicial  review  proceedings  to  challenge  the  constitutionality  of  s.  62  in  the  light  of  the  decisions  of  the  Supreme  Court  in  O’Rourke   and  the  decision   of  Geoghegan  J.  in   Dublin  Corporation  v.  Hamilton
   But  for  the  reasons  now  set  out,  it  is  submitted  that,  with  great  respect,   it  is  manifest  that  Leonard  was  incorrectly  decided.

20.  As   O’Higgins  CJ  made  clear  in  O’Rourke, the  only  constitutional  question  in  that   case  was  whether  s.  62  infringed  the  principle  of  the  separation  of  powers  by  providing  for  a  mandatory  order  once  certain  matters  were  proved  to  the  satisfaction  of  the  District  Court.  The  Article  41  question  was,  for  example,  simply  never  considered  by  the  Court  and,  in  those  circumstances,  it  is  manifest  that  a  challenge  on  Article  41  grounds  is  not  only  not  precluded  by  O’Rourke,  but  that  this  entire  issue  remains  res  integra.   The  relevant  authority  on  this  point  is  the  decision  of  the  Supreme  Court  in  Laurentiu  v.  Minister  for  Justice
,  a  decision  which,  as  it  happens,  is  not  referred  to  by  Peart  J.  in  his  judgment.

21.  As  is  well  known,  that  case  concerned  a  challenge  to  the  constitutionality  of  s.  5  of  the  Aliens  Act  1935.  Although  the  constitutionality  of  that  section  had  previously  been  upheld  by  the  Supreme  Court
,  in  the  High  Court  Geoghegan  J.  held  that  he  was  not  thereby  precluded  from  holding  that  the  sub-section  was  unconstitutional  on  different  grounds:  

“I accept the general principle asserted by counsel that the upholding of the constitutionality of an enactment against a particular ground of attack does not preclude the Court from reconsidering the matter in another case in the light of a quite different form of attack. In this connection counsel relies on the following passage in the judgment of O'Dalaigh CJ in The State (Quinn) v Ryan
,:

"It requires to be said that a point not argued is a point not decided; and this doctrine goes for constitutional cases (other than Bills referred under Article 26 of the Constitution and then by reason only of a specific provision) as well as for non-constitutional cases." 


The challenge to both the Act and the Statutory Instrument which is made  [here]  on behalf of the applicant is one that has not been made before.”

22.  On  appeal  to  the  Supreme  Court  the  majority  agreed  that  the  previous  decisions  did  not  stand  in  the  way  of  the  present  and  novel  challenge.  Denham  J.  expressly  approved  of  the  dicta  of  O  Dalaigh  CJ  just  quoted
  and  Keane  J.,  having  analysed  the  earlier  case-law,  commented:

“It follows that the issue raised in this case as to whether the Act is inconsistent with the Constitution in trespassing on the exclusive law making role of the Oireachtas is res integra.”

23.  Nor  is  the  decision  in  Hamilton    -  much  relied  on  by   Peart  J.  -  actually  strictly  on  point.  That   was  a  decision  on  a  case  stated  from  the  District  Court  where  Geoghegan  J.  was  required   to  consider  whether  on  its  true  construction  s.  62,  in  addition  to  the  formal  proofs  required  by  the  section,  obliged  the  District  Court   to  have  regard  to  a  variety  of  constitutional  rights.  Geoghegan  J.  answered  this  question  in  the  negative,  concluding  that  such  a  construction  would  be  at  odds  with  the  legislative  intent.  But  the  question  of  the  constitutionality  of  the  section  was  not  (and  could  not  have  been)  at  issue  in  that  case  stated.  But  just  because  the  statute  has  been  given  a  particular  construction  does  not  dispose  of  the  substantive  constitutional  question.
   The  real  question  is  whether,  having  regard  to  this  construction,  s.  62, by  providing  for  this  summary  recovery  in  circumstances  where  other  landlords  are  denied  such  recourse,  is  consistent  with  the  guarantees  of  fair  procedures,  equality   and  family  rights  in  Article  41  and  is  thus  constitutionally  valid.  These  are  surely  major  issues  which  this  Court  would  have  to  address  prior  to  considering  whether  to  grant  a  declaration  of  incompatibility.

Articles  40.1, 40.3 and 40.5

25.
The  first  thing  to  note  is  that  none  of  the  standard  protections  applicable  to  other  lettings  apply  to  public  lettings.  Thus,  for  example,  although  Part  4  and  Part  5  of  the  Residential  Tenancies  Act  2004  contain  significant  protections  for  tenants,  these  provisions  simply  do  not  apply  to  local  authority  lettings.
   It  is,  of  course,  true  to  say  that  there  are  differences  between  the  role  of   local  authority  in  this  regard  and  that  of  a  private  landlord.  Specifically,  the  former  is  charged  by  statute  with  performing  a  key  role  qua  housing  agency,  whereas  the  private  landlord  obviously  is  not.
  The  key  point,  however,  is  that  both  let  premises  for  consideration.

26.
Even  allowing  for  the  differences between public and private lettings,  it  is  not  obvious  why  the  Oireachtas  has  given  so  little  security  of  tenure  to  local  authority  tenants  as  compared  with  other  tenants.  Thus,  even  where  private  tenants  engage  in  anti-social  behaviour  or  threaten  the  fabric  of  the  building,  they  are  entitled  to  a minimum  of  seven  days’  notice.
  It  is  difficult to  see  why  local  authority  tenants  should  not  be  entitled  to  similar  minimum  notice  of  termination,  especially  given  that  security  in  one’s  dwelling  is  a  constitutionally  protected  value  derived  from  Article  40.5.  As  Hardiman  J.  put it in The  People  v.  Barnes
:

“Article 40.5 of the Constitution, under the heading "Inviobility of the dwelling" provides as follows:

"The dwelling of every citizen is invioble and shall not be forcibly entered save in accordance with law".

This is a modern Irish formulation of a principle deeply felt throughout historical time and in every area to which the Common Law has penetrated. This is that a person's dwellinghouse is far more than bricks and mortar; it is the home of a person and his or her family, dependents or guests (if any) and is entitled to a very high degree of protection at law for this reason. Most of the cases on the topic relate to the restrictions which this puts on the State itself (most obviously the police force) in entering a person's home. But the home is, of course, also entitled to protection from criminals. This form of protection, indeed, was to the forefront of the concern of law makers in the early days of the Common Law…….

……The propositions just set out derive from the nature of the dwellinghouse itself, and its constitutional standing as a place required by the dignity of the human person to be inviolable except in accordance with law. Though a dwellinghouse is property and often indeed the most valuable piece of property an individual citizen possesses, it would be quite wrong to equate it with other forms of property such as money or moneys worth or other pieces of personal property. Though these may have a sentimental as well as a cash value, and may in certain circumstances be important or even essential for the individual who owns them, a dwellinghouse is a higher level, legally and constitutionally, than other forms of property. The free and secure occupation of it is a value very deeply embedded in human kind and this free and secure occupation of a dwellinghouse, apart from being a physical necessity, is a necessity for the human dignity and development of the individual and the family.
 

27.  Against  that  background,  it  is  submitted  that  a  statutory  regime  whereby  a  discrete  category  of  tenants  are  offered  no  form  of  security  at  all  whereas  other  similarly  situated  categories  are  given  at  least  some  protection  against  summary  eviction  from  their  homes  calls  for  a  high  degree  of  objective  justification  from  an  Article  40.1  perspective.  The  1966  Act  reflects  traditional  thinking  that  the  State  and  its  emanations  (such  as  local  authorities)  are  not  subject  to  the  ordinary  law,  but  this  orthodoxy  -  grounded  as   it  is  in  notions  of  the  royal  prerogative  and  the  non-application  of  statute  to  such  bodies  -  has  not  survived  the  enactment  of  the  Constitution.
 

28.  While  it  may  be  accepted  that  the  legislative  differentiation  here  does  not  involve  discrimination  on  any  of  the  traditional “suspect”  grounds  such  as  pedigree
  or  gender
,  the  constitutional  right   of  the  tenant  to  security  of  the  dwelling   as  guaranteed  by  Article  40.5   is  nonetheless  engaged.  Legislative  differentiation  on  such  a  significant  scale  plainly  calls  for  justification. In addition, any scrutiny by the Strasbourg Court of the 1966 Act would inevitably involve consideration of the statutory regime which exists for proposed evictions of tenants in other situations such as those referred to here. This is what is meant when the Court considers “the procedural safeguards available to the individual …. in determining whether the respondent State has, when fixing the regulatory framework, remained within its margin of appreciation.”

29.Quite apart from Article 40.1 and 40.5 which have a clear relevance to the issue at the heart of these proceedings, namely the lawfulness of a power of summary eviction, the right to privacy which has been recognised under Article 40.3.1 and includes the right to bodily integrity is well established in Irish law and appears in the Commission’s view to be engaged in a review of the constitutionality of section 62.
 
30.  It is certainly open  to the Court to conclude that s. 62 of the Housing Act, 1966 is discriminatory and contrary to Article 40.1 and/or Article  40.3 of the Constitution in that it provides (per Dublin Corporation v. Hamilton) for a regime of summary eviction in the case of public tenancies which, unlike any similar regime available in respect of private law tenancies, does not afford a person whose fundamental rights are at stake, the procedural safeguard of an independent judicial arbiter to require the decision to evict or to continue to seek eviction to be subjected to review on its merits.  No legitimate legislative purpose such as to justify the extent of this interference with the fundamental rights of one category of persons in a modern democratic society has been advanced by or on behalf of the Defendant to justify or be capable of justifying the discriminatory regime operated pursuant to s. 62 of the Housing Act, 1966.

31.
It is respectfully submitted that even in circumstances where the constitutionality of s. 62 has not been impugned, this Court is required to consider the constitutionality of s. 62 before examining  the  question  of  whether a declaration of Incompatibility  even  arises. Where satisfied that an issue arises for determination under this head, the Court is not required to proceed to determine whether injunctive relief may be granted in aid of a remedy under the  2003 Act because the Court will have available to it the wide range of remedies available to the Court in the vindication of constitutional rights and these remedies are available and effective.

32.
It is only where the Court considers there to be no constitutional remedy available that it should, it is respectfully submitted, proceed to a consideration of whether a) ss. 2 and 4 of the 2003 Act may allow for a Convention-compliant reading of the impugned provisions (per Ghaidan v. Godin-Mendoza); b) a breach of statutory duty under s. 3(1) occurs and/ or a remedy is available under s. 3(2) or c) whether a declaration of incompatibility under s. 5 is appropriate.

33.
In any event, the Commission is of the view that a serious question arises as to the constitutionality of s. 62 of the Housing Acts 1966 by reason  of  the  fact  that  the  possible  impact  on  the  family  life  of  the  tenant  is  not  a  factor  which  can  be  examined  or  considered  by  the  court.  The  entire  tenor  of  Article  40.5,  Article  41  and  Article  42  is  that  the  family  in  its  constitution  and  authority  will  be  safeguarded  by  the  State.  These  rights  are  hardly  vindicated  and  protected  if,  for  example,  a  family  can  be  evicted  from  its  family  home  in  circumstances  where  the  potential  impact  of  this  on  the  family  cannot  properly  even  be  taken  into  account  by  the  District  Court  in  considering  whether  to  make  the  possession  order.

Fair  procedures

34.  The  summary  nature  of  the  proceedings  envisaged  by  s.  62  is  such  that  the  tenants  are  effectively  denied  fair  procedures.  They  are  not  entitled,  for  example,  to  advance  any  arguments  as  to  the  impact  which  the  eviction  will  have  on  them.  Nor  are  they  given  any  opportunity  to  respond  to  any  allegations  against  them  which  may  have  prompted  the  application  for  possession  in  the  first  place.  

35.  It  is  abundantly  clear  that  the  forcible  ejection  of  a  person  from  their  family  home  brings  with  it  the  entitlement  to  fair  procedures.  This  was  made  clear  in  DK  v.  Crowley
  where  s.  3  of  the  Domestic  Violence  Act  1996  was   held  to  be  unconstitutional  on  this  ground.   As  Keane  CJ  observed: 

However, although the proceedings are civil in character, the respondent remains entitled to the benefit of the constitutional guarantee that he or she will be afforded fair procedures in the hearing of the proceedings in accordance with the principles laid down by this court in Re Haughey [1971] IR 260. 

While the Oireachtas in upholding other constitutional rights – in DK the rights of spouses and dependant children to be protected against physical violence – is entitled to abridge the constitutional right to due process of other persons, the extent of that abridgement must be proportionate, i.e. no more than is reasonably required in order to secure that the constitutional right in question is protected and vindicated:  see Heaney -v- Ireland.
 In reaching a decision as to whether that constitutional balance has been achieved in the legislation under consideration, it is of paramount importance to bear in mind the consequences of the order made. Thus, in the present case it results in the forcible removal of the applicant from the family home and the society of his child on the basis of allegations in respect of which he has no opportunity of being heard, treats him as having committed a criminal offence resulting in a possible custodial sentence in the event of his non-compliance with the order and makes him liable to arrest by a Garda without a warrant if the latter entertains a reasonable suspicion that he has failed to comply with the order.”

36.  The  forcible  eviction  of  a  family  from  their  dwelling  has  consequences  which  are  (at least) as  drastic  as  a  barring  order,  yet  s.  62  provides  for  no  effective  procedural  safeguards  for  the  tenant. In tandem, the Commission notes the significance of Clause 13 of the Letting Agreement, insofar as it is referred to in the Plaintiff’s Statement of Claim and which, if proved, provides:

“A tenant evicted for a breach of this condition or part of it will be deemed for the purpose of re-housing to have deliberately rendered himself homeless within the meaning of Section . 11 (2) of the Housing Act 1988 and may not be provided with another home by the Council until such time as the Council is satisfied that the evicted tenant and his family are capable of living and are agreeable to live in the community without causing a further breach of this condition”.

This means that not only is the family evicted from its home but its prospects of securing future accommodation are also in play with potential long term consequences for the family and its ability to make a home.

37. If DK  v.  Crowley  means  anything,  it  must  suggest   that a tenant in public housing  should benefit from the same  procedural safeguards under law as a tenant in private housing.  Although judicial safeguards against ejectment exist for private law tenants, no such protections are available to a tenant of public housing under the provisions of the Housing Act, 1966 (as amended) if the interpretation given to the meaning of s. 62 of the Act by the High Court in Dublin Corporation v. Hamilton is correct and does not now require to be revisited in the light of the interpretative obligations on the Court under the 2003 Act. Leaving  aside  the  fact  that  the  constitutional  question  could  not  have  been  examined  on  a  case  stated  in  Hamilton,  if  this  interpretation  of  s.  62  is  correct,  it  raises  a  major  question  (at  least)  as  to  whether  this  section  would  be  constitutional  in  the  light  of  the  decision  in  DK  v.  Crowley. Accordingly, the fact that the Court has no power on hearing an application for possession to ensure that justice is administered in a fair and equal manner as between tenants in private and public housing raises significant issues under Articles 40.3 and 40.1 of the Constitution on fair procedures grounds.  
38.  In the amicus curiae’s respectful submission, these constitutional guarantees ought to be informed by the principles developed under both the Convention and other international Conventions ratified by the State.
 Thus, the Convention case law on the rights accruing under Articles 6, 8, 13  and 14 of the Convention are referred to when also discussing the constitutional law issues, as appropriate, in this submission. 

39.   In  this  regard,  the decision of the European Court of Human Rights in Connors v. UK
  is of assistance through its analysis of the process which was there under review.  As the Court will have seen, in Connors the European Court of Human Rights found that a power of summary eviction contained in the Mobile Homes Act, 1983 was contrary to Article 8 of the Convention. The applicant and his family were gypsies, who led a traditional travelling lifestyle.  On 31 January 2000 notice to quit was served on the family requiring them to vacate plots on a local authority site, on the ground that the applicant’s children – including his adult sons – misbehaved and caused considerable nuisance at the site.  The applicant disputed the allegations.  On 20 March 2000 the local council issued proceedings for summary possession of both plots.   

40.
The Applicant complained, in particular, that he was not given the opportunity to challenge in court the allegations made against him which were the basis for his family’s eviction and that – unlike the owners of privately run sites, housing associations and local authority landlords –local authorities running gypsy sites were not required to prove allegations against tenants (under the Mobile Homes Act, 1983).  He relied on Articles 8 (right to respect for private and family life), 14 (prohibition of discrimination), 6 (right to a fair hearing) and 13 (right to an effective remedy) and Article 1 of Protocol No. 1 (protection of property).

41.
The central issue in the case was whether, in the circumstances, the legal framework applicable to the occupation of pitches on local authority gypsy sites provided the applicant with sufficient procedural protection of his rights. The serious interference with the applicant’s rights under Article 8 required, in the Court’s opinion, particularly weighty reasons of public interest by way of justification. The Court was not persuaded that the necessity for a statutory scheme which permitted the summary eviction of the applicant and his family had been sufficiently demonstrated by the United Kingdom Government.  The power to evict, without the burden of giving reasons liable to be examined as to their merits by an independent tribunal, had not been convincingly shown to respond to any specific goal or to provide any specific benefit to members of the gypsy community.  In conclusion, the Court found that the eviction of the applicant and his family from the local authority site was not attended by the requisite procedural safeguards, namely the requirement to establish proper justification for the serious interference with his rights, and consequently could not be regarded as justified by a “pressing social need” or proportionate to the legitimate aim being pursued.  

42.
The Strasbourg Court further concluded that the availability of judicial review in that case was not sufficient procedural safeguard stating:
“94. The power to evict without the burden of giving reasons liable to be examined as to their merits by an independent Tribunal has not being convincingly shown to respond to any specific goal or to provide any specific benefit…….”
The Court accordingly found that there had been a violation of Article 8 of the Convention.

43.
Significant analogies may be drawn between the situation of the Connors family under the Mobile Homes Act, 1983 and that of the Plaintiffs under the Housing Act, 1966.  The interference proposed with the Plaintiffs ’ rights to private, family life and home as protected both under the Constitution (Articles 40.3, 41 and 42) and under the Convention (Article 8) are being seriously interfered with. It is for the Court to determine whether that interference is lawful and proportionate depending on the circumstances of the case. In principle, however, in circumstances where the decision is grounded on cognisable principles of fair procedures and protection of personal and family rights, it does not necessarily follow that the protection available under the Convention is greater than that available under the  corresponding   provisions  of  the Constitution where these rights are core and fundamental.  It is respectfully submitted that the usefulness of the Connors decision in this regard is that it analyses the situation of the person who is the subject of summary eviction proceedings as against a legal framework which requires that fair procedures be observed and fundamental rights respected and as contended above, this analysis may inform the relevant Constitutional interpretation.  The Constitution provides for a similar legal framework and, just like the Convention, requires proportionality in decision making which impacts on fundamental rights.  Were the Court satisfied that a serious question therefore arises in respect of s. 62 of the Housing Act, 1966 applying a similar analysis of the issues to that found in Connors, it would seem to follow that the Court is vested with jurisdiction to grant injunctive relief in aid of the effective vindication of those rights which it is required to protect under the Constitution.

Right to an Effective Remedy under the Constitution

44.
Whilst the Plaintiffs rely on the right to an effective remedy enshrined in Article 13 of the Convention, the Commission repeats its view that this Honourable Court should not be required to rely on the provisions of the Convention in relation to an effective remedy when similar guarantees are discernible in the provisions of the Constitution to which the Convention is sub-ordinate.  The Constitution similarly guarantees a right of effective access to the Courts and a right to a judicial remedy in respect of infringement of one’s constitutional rights and as stated, Constitutional interpretation may be informed by Convention rights.  As we have seen, however, under the provisions of the Housing Acts, 1966 there is no express statutory right vested in a tenant to make representations as to why an order for possession should not issue.  The Court is given no statutory discretion to enquire into the consequences of the making of the order, the justice of the situation, the reasons for the making of the order or whether another more proportionate method could protect the interests which might be prayed in aid by the Defendant as necessitating a procedure for the summary repossession of publicly let properties.  Accordingly, the Plaintiffs are deprived of a right to be heard on the merits or to cross-examine as to the reasons for the decision and the basis for the decision.  There is no statutory obligation on the Defendant to even define or demonstrate the interests it purports to protect in a given situation in seeking to recover possession.  

45.
Although a remedy by way of judicial review of the decision to issue a Notice to Quit exists, this remedy has traditionally been curtailed as a result of the manner in which the Courts treat their powers to review decisions by way of judicial review and the reluctance of the Courts to disturb a decision on its merits, evidenced by reliance on the test propounded in O’Keeffe v. An Bord Pleanala.
  In applying this test, the Courts have traditionally shown a reluctance to interfere with the decision of a local authority by way of judicial review. It is arguable that the scope of judicial review has now been changed in light of the requirements of the 2003 Act. In this respect, the Commission refers the Court to the standard of judicial review suggested by the House of Lords when considering arguments raised under the UK Human Rights Act and Article 8 Convention in particular. Drawing on the formula outlined by Lord Bingham of Cornhill in R v. Secretary of State for the Home Department ex p. Razgar
  it is suggested that the Court should ask itself the following questions :

1. Will the proposed repossession be an interference by a public authority with the exercise of the Defendant’s right to respect for his or her private or family life or home?
2. If so, will such interference have consequences of such gravity as  potentially to engage the operation of Article 8 ?

3. If so, is such interference in accordance with law?

4. If so, is such interference necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others?

5. If so, is such interference proportionate to the legitimate public end sought to be achieved?
 
Substantive Provisions of the Convention
46.
The Court is required to have regard to the relevant substantive provisions of the Convention and their meaning as interpreted by the Strasbourg Courts to properly interpret domestic legislation including the provisions of the Housing Act, 1966.  The Commission repeats, however, that in light of the fact that the Act is subordinate to the Constitution, the Court is only likely to be required to engage in an interpretation of the Convention and an application of the 2003 Act where the protections available under the Convention and the 2003 Act are considered greater to those available under the Constitution.  For the reasons outlined earlier, the Commission does not believe that this is such a case and considers that the protections available under the Constitution at least match the protections which are required under the Convention.  If the Commission is correct in this view the necessity to consider the powers of the Court to grant injunctive relief in aid of Convention rights simply does not arise at all except insofar as Convention rights may inform the Constitutional interpretation.

47.
If the Commission is wrong in this view, the Commission consider that the Court then may be required to address the protections available under the Convention and assess its power to grant relief in aid of the Convention and the requirements of the Act.  

48.
Accordingly, the Commission proposes to address in summary only those rights under the Convention which it considers are touched upon by the factual matrix which now comes before the Court.
49.
Article 6 of the Convention provides in relevant part:


In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. 

50.  This Article has been described as embodying the “right to a court” – Golder v United Kingdom.
  The concept of “civil rights and obligations” (which refers to rights and obligations of a civil character) is an autonomous one and does not depend on the characterisation of the issue in domestic law, although the national legislation is not irrelevant – Konig v. Germany.
  In Le Compte, Van Leuven & De Meyere v. Belgium
  the European Court held that the Article may be relied upon by:

 “anyone who considers that an interference with the exercise of one of his (civil) rights is unlawful and complains that he has not had the possibility of submitting that claim to a tribunal meeting the requirements of Article 6(1).”

51.
The protection of Article 6(1) is afforded where an adjudication is to be decisive for the relations in civil law between the parties – Ringeisen v. Austria .
 This is of relevance in the instant case in that while there appears to be a factual dispute between the parties as to whether the Plaintiffs are in breach of their tenancy agreement, the Respondent has chosen a procedure which determines the relations between the parties without any consideration of the underlying facts.

52.
Article 8 of the Convention provides:

            1. Everyone has the right to respect for his private and family life, his home and his correspondence.

             2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

53.  Article 8 thus provides for the right to respect for one’s family life and private life. It will be seen that once family life or private life is demonstrated, any interference with or restriction on that right must be justified under Article 8.2, in that it must be:
· “in accordance with the law”;

· for one or more of the specified aims in Article 8(2);

· “necessary in a democratic society” in order to secure the necessary aim. Thus the interference with or restriction on the right must be in response to a pressing social need and be no greater that is required in order to address the said social need, i.e., it must meet the requirements of the proportionality test.     

54.  The application of Article 8 by the Strasbourg Court includes a consideration of the procedural protection available to the applicant in the particular case as noted in the Connors judgment.

55.  Article 13 of the Convention provides:

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.
56.  The Commission submits that Article 13 of the Convention  is particularly relevant to the issue of interpretation. If one of the primary objectives of the Act is to permit reliance in the domestic courts on rights that could previously only be litigated in Strasbourg then it is of crucial importance that those courts are empowered to vindicate such rights as effectively as possible, in order to avoid the necessity of recourse to the Strasbourg Court. In addition, Article 13 of the Convention is scheduled under the 2003 Act whereas it is not scheduled under the UK’s Human Rights Act. 

57.  Were the present case referred to the Strasbourg Court ,the Court would consider first whether an effective constitutional remedy was available under Irish law, having regard to the summary eviction procedure and the review afforded by the District Court, Circuit Court and Superior Courts further to any judicial review or plenary avenues available to the individual. The Strasbourg Court would consider whether the Article 6 right to a fair trial had been met; whether there had been an interference with the applicant’s rights under Article 8(1) and if so, whether the three tests under Article 8(2) were met, including the ‘quality of the law’ impugned. It would also consider whether the Article 13 requirements were met by judicial or non-judicial means, including the relief available under the Constitution and the 2003 Act. It is respectfully submitted that this Honourable Court should adopt the same approach in considering the legal issues arising in this case.

58.  The traditional limitations of judicial review as a remedy where there is a simple, factual dispute are highlighted in Connors itself.  Further, this Honourable Court may wish to have regard to the fact that the majority of cases raising such issues are likely to be dealt with in the lower courts.  It may therefore be desirable that individuals affected should not be constrained to take judicial review as their only remedy.
Enabling rather than Mandatory Powers

59.
As stated, the Commission considers that s.2 of the 2003 Act should be read in the light of s.4.  Having regard to the substantive and procedural rights afforded by the Convention and to the jurisprudence of the Strasbourg organs, it is submitted that s.2 should be given a broad interpretation in order to give effect to the will of the Oireachtas that, where possible, domestic laws are to be Convention-compliant.  Effect can be given to this objective through a variety of means, although clearly it does not extend to empowering the Courts to re-write legislation (Ghaidan-Ghozan v Mendoza).

60.
The Plaintiffs have submitted in the course of these proceedings that where the Defendant has a discretion as to how it should proceed then such a discretion is amenable to review before the Courts.  The Commission agrees with the Plaintiffs that public bodies such as the Defendant are obliged to comply with the Convention in the exercise of their statutory decision making function to the extent that those functions are discretionary and are not required by law.  Accordingly, a failure to exercise a discretion in a Convention compatible manner renders the decision ultra vires and a breach of statutory duty.  In such circumstances, the Court has the full panoply of relief available to it in respect of its power to restrain the commission of ultra vires actions.  
61.
The Plaintiff’s’ argument that the Defendant has a choice as to the mechanism it engages to recover possession is compelling and it is agreed that this Honourable Court has a power to restrain the Defendant from seeking to engage or give effect to the fruits of a mechanism for recovery of possession which it has elected to pursue where this mechanism is found not to be compatible with the Convention where the operation of the mechanism in question albeit is mandated by law is not required by law.

62.
A separate point which may be raised in relation to enabling legislation of this kind where a degree of discretion vests as to whether or how the mechanism provided for is engaged may be made borrowing from the arguments advanced  in Hamilton v. Dublin Corporation.  In that case, Geoghegan J. interpreted the word “duly” in relation to the making of an application pursuant to s. 62 as referring to compliance with the specified requirements of s. 62(1).  The requirements under subsection were there described as “conditions precedent” to bringing the application in the first instance.  Geoghegan J. stated in the Hamilton case:
“It would be inconsistent with the purpose of the section to interpret it in any other way than that formal proofs that the matters set out in this section alone are required and the District Court Judge is not entitled to enquire into anything else.  If there are wider complaints, there is another forum for dealing with them.”

63.
The word “duly” no longer falls to be construed by reference to the Constitution alone but also as against the requirements of the Convention (where this different).  The Court is obliged to interpret the word “duly” in a manner which gives effect to the requirements of the Convention where possible.  Before therefore turning to consider the question of incompatibility under s. 5, the Court is required to consider whether “duly” now incorporates into the Act an obligation to ensure Convention compliance in the procedures followed and indeed, the powers of the Court in a s. 62 application to review the reasons offered, the merits of the application and to require croos-examination.  In light of the decision in Connors, the Commission considers that a compelling case may be made that the Court is obliged to construe s. 62 as embodying a duty to give reasons and as requiring the Court in considering an application under s. 62 to review that application on its merits.  To so construe s. 62, it is respectfully submitted, is possible and does not provide for an interpretation which goes against the grain of the legislation (to borrow from Lord Nicholls of Birkenhead in Ghaidan v. Godin-Mendoza quoted above at para. 11).  Again, if the Court considers that this interpretation of s. 62 is open to it and is correct, it follows that it enjoys full powers to grant injunctive relief to protect against breach of statutory rights and duties in the manner in which warrants are procured pursuant to s. 62.
Injunctive Relief in aid of Declaration of Incompatibility

64.
In light of the availability of injunctive relief as a remedy in proceedings reviewing the ultra vires actions of the Defendant and in light of a continuing live issue as to the constitutionality of s. 62 and the established powers of the Court to restrain unlawful interference with constitutional rights, the Commission but does not consider it necessary for the Court to proceed to consider whether injunctive relief is available in aid of a Declaration of Incompatibility.  The Commission respectfully  contends instead that an alternative and adequate remedy exists under the Constitution and under administrative law.

Conclusion

65.  In  summary,  therefore,  the  Commission  submits  as  follows:

A.   The  Court  cannot  proceed  to  examine  the  question  of  a  declaration  of  incompatibility  of  s.  62  under  s.  5  of  the  2003 Act  without  considering  first  whether  the  s.  is  unconstitutional.

B.   The  Supreme  Court’s  decision  in   O’Rourke  is  authority  only  for  the  proposition  that  s.  62  is  not  unconstitutional  on  separation  of  powers  grounds. This  decision  has  no  application  to  a  challenge  based  on  fair  procedures,  Article  40.1  and  Article  41.   Inasmuch  as  Leonard  v.  Dublin  City  Council   decided  to  the  contrary,  it  was  incorrectly  decided.

C.  There  are  strong  grounds  for  contending  that  s.  62  is  unconstitutional   on    other  grounds.  If,  for  example,  s.  3  of  the  Domestic  Violence  Act  1996  was  found  unconstitutional  on  this  account  in  DK  v.  Crowley,  it  is  hard  to  see  how  s.  62  would  satisfy  the  fair  procedures  analysis  contained  in  DK.  

D.  If  these  constitutional  issues  were  before  this  Honourable  Court  (as,  with  respect,  they  must  be  before  any  compatibility  issue  could  be  before  it),  then  the  court  would  have  a  full  range  of  interlocutory  remedies  open  to  it,  including  all   the  interim  and  interlocutory   relief  claimed  by  the  plaintiff  in  this  case.

E.  Having  regard  to  these  considerations,  it  is  not  necessary  to  determine  whether  this  Court  can  grant  such  interlocutory  relief  in  aid  of  an  application  for  a  declaration  of  incompatibility  under  s.  5  of  the  2003  Act.

Siobhan  Phelan

Gerard  Hogan  SC
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