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Introduction

The Research Unit of the Centre for Gender and Women’s Studies in Trinity College Dublin undertook this study on prostitution for the IHRC (IHRC). Its mandate was: 1) ‘to gather existing research and factual information on the extent of prostitution and existing laws and policies and services; 2) provide an analysis of the material in light of domestic and international human rights standards; and 3) recommend the scope of potential further research/action on this by the IHRC’ (Invitation to Tender).
In order to undertake this research, the Research Unit assembled an interdisciplinary team of scholarly experts to work on the project. The overall project was under the direction of Dr. Maryann Valiulis, Director of the Research Unit. Ms. Jennifer Redmond, of the Centre’s Research Unit, worked on the literature review. Professor Ivana Bacik of the School of Law discussed the legal issues. She was assisted by one of her postgraduate students, Ms. Mary Rogan. Ms. Marguerite Woods of the School of Social Studies and Social Policy undertook the analysis of service provision to those engaged in prostitution. Ms. Marguerite Woods was assisted by Ms. Aoife O’Driscoll of the Research Unit and Ms. Cara Brooke Hughes in the interview process and in the transcription of interviews. Ms. O’Driscoll also assisted in the overall production of the Report.

As discussed with Commissioners of the IHRC, prostitution was not viewed in terms of employment rights and we eschewed the term ‘sex-worker’ throughout this report. In addition, again as agreed with members of the IHRC, the interviews we conducted with women and men engaged in prostitution were small in number and were simply to act as type of check on the information we were receiving from the service providers, not as any kind of representative sample.

It should also be noted from the outset that there is an inextricable link between prostitution and trafficking for purposes of sexual exploitation. Those who are trafficked into Ireland, the majority of whom are women and children, find themselves involved in some form of prostitution or sexual exploitation. This is a relatively new phenomenon in Ireland and hence the report speaks of those Irish people who engage in the more traditional form of prostitution and those foreign nationals who are trafficked into the State. All those involved, regardless of their status, have their human rights violated.

It is both an optimistic and a pessimistic study. The stories we heard of all types of abuse were nothing short of horrific. However, the very fact that the study was commissioned and that people took the time and trouble to meet with us was a very positive experience.  We are grateful to the IHRC for giving us this opportunity. We would also like to thank all of those who took the time to speak with us, to fill in the questionnaire, and to share with us the benefit of their experience.  

Executive Summary

The aim of this research project was to produce, from a human rights perspective, an interdisciplinary, integrated report on prostitution and trafficking for purposes of sexual exploitation in Ireland. The findings of this project are contained within this report.

Our report is divided into four sections:

· A review of the literature on prostitution and trafficking for purposes of sexual exploitation. Included is a review of the literature on best practice in policy on prostitution and trafficking;
· A review of existing Irish laws and legal standards relating to prostitution, including the new proposed legislation, the Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006;
· A review of international legal standards and legal rights agreements relating to prostitution and trafficking for the purposes of sexual exploitation;
· A discussion of the results of empirical research on service provision and prostitution and trafficking in Ireland;
· Recommendations for policy change and further research.

At this point in time prostitution in itself is not a crime in Ireland.  What is illegal is the offer of sex for sale in public or the procurement of sex. Brothels are outlawed through other laws. This is related to another dimension of the research project that is discussed in all of our chapters: there are no accurate figures relating to the number of people engaged in prostitution in Ireland. In all three sections, we tried to establish firm numbers but the results are much more estimates than statistical data.

This reflects the lack of transparency which surrounds prostitution and trafficking. As Professor Ivana Bacik points out: ‘Above all, the criminal law has always focused upon the perceived need to control, contain and above all conceal the sale of sex in public’ (Chapter 3). Because it is a crime, the women and men who engage in prostitution are of necessity a ‘hidden group’. It seems, however, that the desire to keep this group as hidden as possible is a theme underlying law and social policy on prostitution in general. Some people deny that prostitution exists altogether; some neighbourhood groups put pressure on the Garda Síochána to move the women along so that their neighbourhood is kept free of this particular so-called social problem. These considerations have contributed to the development of prostitution as a phenomenon that truly remains underground and is resistant to accurate numeration. We believe that actual numbers of those involved in prostitution are less important than the acknowledgment that the human rights of those engaged in prostitution, or who have been trafficked for exploitation, are being violated. These violations must be addressed.  

Our research has demonstrated the changing nature of prostitution. The legal situation is changing as we write this report. Evidence has been found of women, minors, men and foreign nationals engaged in prostitution in various locations throughout the country. The highest reported concentration, however, is in Dublin, which may reflect the fact that most research has been done in Dublin and that it is the county that has seen one of the largest population increases in recent years.

The literature review in chapter one, including a discussion of best practice, serves as a background to the legal, policy and welfare issues regarding prostitution and trafficking for purposes of sexual exploitation. This section highlights the theoretical models used in different countries to frame legislation and guide policy. Legalisation, decriminalisation, or a complete ban on the purchase of sexual services are the three options that are considered. Ireland has not adopted any of these options and, as noted, treats prostitution-related activities within the legal framework of public order offences. Our research demonstrates that this is an unsatisfactory position.

In terms of the international literature, this section of the literature review reinforces what is found in the research dealing with service provision. Both sections report that women predominate numerically and have been found in various locations, from the streets, to brothels, to single flats. The common theme is a previous and continuing violation of their human rights. Many individuals engaged in prostitution have experienced or continue to experience multiple problems ranging from poverty, homelessness, drug and alcohol addiction and sexual abuse. They have been, and continue to be, victims of violence. Overall, the international findings and the Irish findings are in agreement.

In reference to trafficking for purposes of sexual exploitation, all involved in the research in this area report that this is a growing problem. The international literature highlights the methods that have been employed by other countries that have had greater experience in trafficking than Ireland has had. For example, it is important to provide a safe refuge for a trafficked person, to allow him or her time and space in which to decide to testify against the traffickers, and to approach the problem with cultural sensitivity. It is also important to supplement legislative changes with financial resources and education specifically targeted at judicial and welfare professionals dealing with victims of trafficking. 

Chapter two on the law on prostitution is divided into two parts – domestic law and legal standards, and international legal standards. The historical background to the development of current domestic law on prostitution is considered, and an analysis is provided of the Criminal Law (Sexual Offences) Act, 1993. This analysis reveals that the model of legal regulation on which domestic legal standards are based is that of prohibition, albeit focused upon prohibition of the public display of the act of selling sex, rather than prohibition of the sale of sex itself. 

The lack of any specific protection for minors engaged in prostitution is noted. Irish law on trafficking is also examined, and international legal standards are discussed. Although there is a lack of consensus at international level as to whether prostitution itself amounts to a violation of human rights, international norms have clearly established the need to suppress trafficking in persons for the purpose of their sexual exploitation. Recent developments at EU level have also imposed important obligations on Member States to pass necessary legislation prohibiting trafficking. 

It is clear that, until now, Irish legislative provisions on trafficking have fallen well short of the requirements of international law. Legislation has tended to treat trafficked persons as illegal immigrants rather than as victims of human rights violations. The proposed Criminal Law (Trafficking in Persons and Sexual Offences) Bill 2006 will go some way to changing this focus.  However, it does not go far enough. One serious omission is the absence of any protective provisions offering support to those who may be in the State illegally but who are coerced to engage in prostitution.  In addition, it is unclear if sufficient statutory protection will be offered to children or minors exploited through prostitution or trafficking. This section concludes with a series of recommendations aimed at improving the level of protection for the human rights of those engaged in prostitution.  

Chapter three is the empirical section which employs both qualitative and quantitative methods. This chapter analyses the results of a quantitative survey and semi-structured interviews with service providers as well as interviews with men and women engaged in prostitution. The questionnaire was sent to 60 statutory and non-governmental organisations based in the 26 counties. Of the 60 agencies contacted, 34 returned the questionnaire giving an almost 57% (56.66%) return rate. Moreover, ten key people from organisations providing services to men, women and children engaging in, or at risk of becoming involved in prostitution, were interviewed at length. In addition, seven interviews were conducted with three men who are or were engaged in prostitution and four women who are or were engaged in prostitution.   

The results from Chapter three are alarming. There is no national policy regarding prostitution and trafficking for the purpose of sexual exploitation. Outside of Dublin, there are no specific services for those engaged in prostitution. Resources are scarce and those agencies which deal with prostitution or with services availed of by those engaging in prostitution are under-funded. Lack of resources is a crucial problem. Those who are trafficked into the State for purposes of sexual exploitation face a lack of awareness of the problems they face by health, social and legal services. There is no coordinated strategy.    

Critically, there is no significant debate in Irish society on prostitution. The debate on trafficking is beginning – at least legally – but it needs to be supplemented by a sustained discussion of the risks those trafficked face and the impact of racism and xenophobia in framing society’s responses to those who are trafficked. Probably the most vulnerable group in this category are minors. There is a clear lack of services, resources and a lack of space where children can feel and be safe. Perhaps most significantly, there is a lack of a strategy, of a plan to deal with the difficulties and problems which these children face.

One difference that arose during the interviews with those engaged in prostitution was the gender difference that existed between Irish women and Irish men involved in prostitution. It seems that men in this category had a much more positive attitude toward prostitution than did the women. While both men and women viewed it as a profession, men felt they could ‘pick and choose’ their clientele and believed they were more in control. Moreover, sometimes for young men engaged in prostitution, it was related to an exploration of their sexuality.

Women, on the other hand, said they tolerated the work. They cited family responsibilities as the reason they either started or remained engaged in prostitution.  The women appeared to have less control over what they did. Some worked the streets, others were in brothels. They also described current experiences of violence and coercion. These gender differences do not seem to be replicated in the international literature but could be an important finding in the Irish context. As more comparative analysis between men and women engaged in prostitution is undertaken, it will be interesting to see if this finding is replicated. 

In conclusion, we note the changing nature of prostitution and trafficking for the purpose of sexual exploitation. The only constant in a sea of change is the violation of human rights which has occurred in the past and is occurring in the present. Our strongest recommendation is for a clear and direct Government policy on the issue of prostitution. This would include changing the law and promulgating a national strategy which provides the necessary resources for specific services for women, men and children engaged in prostitution or who are the victims of trafficking for the purpose of sexual exploitation. As a society, we need to take the problem of prostitution and trafficking for purposes of sexual exploitation much more seriously.  

Methodology

This research project utilised various methods in acquiring information. There was text-based research which surveyed and analysed national and international literature. The purpose was to provide the context and identify best practice. This research is contained in Chapter 1.

Chapter two involves a survey and analysis of laws and legal standards both nationally and internationally. It clearly reflects the changing nature of the problem and the current emphasis on trafficking. 
Chapter three on service provision is based on empirical research. It involved both quantitative and qualitative methods to gather data about prostitution in Ireland, services available to persons involved in prostitution, and the quality of those services as rated by the service providers. The questionnaire was sent to 60 agencies and returned by 34. This represented an almost 57% (56.66%) return rate which is very high for a postal or email questionnaire. In addition, we interviewed ten individuals working with eight organisations providing services to men, women and children engaging or at risk of engaging in prostitution. They were a select group of service providers who were able to give us in-depth knowledge about their experiences of working with those involved in prostitution in Ireland. None of the service providers felt they could give us an accurate number of those involved in prostitution. 
In addition, using semi-structured interviews, we spoke with seven people engaged in prostitution. Of these, three were men, two of whom were currently engaged in prostitution, and four were women, three of whom were currently involved in prostitution. Their views gave us a significant insight into the service needs of those involved in prostitution. Additional information on the methodology used for this chapter and an analysis of the results is contained in Chapter 3.  

Drawing on these previous chapters, our conclusions and recommendations are in Chapter 4. 

1. Review of Literature on Prostitution and Trafficking: National and International Issues
1.1 Introduction 

The issues of prostitution and trafficking are connected in many ways, particularly given the fact that sexual exploitation is the predominant reason why women and girls are targeted for trafficking (UN Office on Drugs and Crime (UNODC), 2006). From a human rights perspective, States that have ratified the relevant international human rights treaties have clear commitments to protect those who are sexually exploited, regardless of whether they are engaged in prostitution through trafficking or through a personal decision (see Chapter 2 on human rights and legal standards for further discussion). Furthermore, the literature indicates that it is often the most vulnerable groups of people, already experiencing various forms of deprivation, abuse or poverty, who become engaged in prostitution. Such individuals, therefore, are in need of human rights protections, as well as practical supports.

This chapter is structured into smaller sub-sections relating to prostitution and trafficking in Ireland. These sub-sections will follow the introduction:

· A review of the theoretical issues surrounding prostitution in the literature and empirical measurements of prostitution in Ireland;
· A review of evidence of trafficking in the literature and empirical measurements of trafficking in Ireland;
· A review of international policy and measures undertaken in relation to prostitution and trafficking;
· A discussion of the literature on human rights-based approaches to prostitution and trafficking, including a review of best practice in policy initiatives from abroad.

Whilst it is recognised that the issues of prostitution and trafficking predominantly involve women and girls, within the following sub-sections available evidence on the different sub-groups engaged in prostitution will be reviewed, i.e. women, men, children and foreign nationals. 

The issues of prostitution and trafficking are inherently intertwined due to the fact that the vast majority of trafficking in human beings is for the purpose of sexual exploitation rather than forced labour (UNODC, 2006). In Ireland, we have no definite statistics of the extent and nature of prostitution and trafficking, but there is also no reason to expect that the situation in either case is any different from other countries, or that Ireland is exceptional in any way in relation to these issues. Thus, it is possible to suggest that trafficking, where it occurs, is primarily enacted to supply the ever-growing demand for sexual services.

The characterisation of prostitution as either ‘forced’ or ‘voluntary’ often emerges as an issue within the literature. However, from a human rights perspective, consent or choice is not a pivotal issue. This is in recognition of the fact that individuals have a right to maintain their dignity of person and to assert their right not to be mistreated by others. For example, under Article 7 of the International Covenant on Civil and Political Rights 1976 (ICCPR) persons have a right not to subjected to ‘inhuman or degrading treatment’ (see further Chapter 2 on human rights standards for more discussion). Therefore, choice is not generally a relevant issue in either prostitution or trafficking, but rather the fundamental human rights of those involved must be viewed as the paramount concern. Jõe-Cannon (2006) argues that: 

Studies show that most women in prostitution did not choose prostitution among a range of options, such as medicine, law, teaching, nursing or politics. Their “options” were more in the realm of survival for themselves and their children. It would be more accurate to say that a prostituted woman complies with the extremely limited options available to her [12]. 
In the Irish context, it has been found that those engaged in prostitution have also lacked other alternatives, thus choice becomes subsumed as an issue by the necessity to eat, live and provide shelter for oneself and one’s family. Bindel and Kelly (2003) state that the situation in Ireland ‘highlights two issues: the importance of any statute reform not making the position of women more insecure; and the significance of the cultural context underpinning public opinion and media reporting’ (23). The significance of the legal context will be dealt with in Chapter 2 whilst the evidence from Irish reports and media will be further explored below.

The review of evidence on prostitution and trafficking will include reference to human rights perspectives and obligations. Recommendations resulting from the review, outlining possible approaches for policy makers and service providers in Ireland, are included in Chapter 4, Conclusions and Recommendations.
1.2 Prostitution

The worst part about prostitution is that you’re obliged not to sell sex only, but your humanity. That’s the worst part of it: that what you’re selling is your human dignity. Not really so much in bed, but in accepting the agreement – in becoming a bought person [Quote from J, a former prostitute, in Millet, 1975: 35-36]
As is detailed in the section on legal and human rights standards, the sale of sex itself is not criminalised in Irish law. It is felt that the laws that currently exist in Ireland, in conjunction with advances in technology, have led to a reduction in street prostitution and a flourishing of brothels and off-street prostitution, as well as the expansion of the sex industry in general (i.e. lap dancing clubs, escort agencies). Ajam (2003) found evidence of advertising as far away as South Africa for women to work in the sex industry in Ireland (quoted in International Organisation for Migration (IOM), 2004: 10). Research by the IOM (2004) has found that lap dancing clubs and massage parlours in Dublin, Limerick and Cork are often staffed by foreign nationals on student visas or no visas at all on a three-week rotation basis.  They found that apartments are also being used as brothels in the major cities (10). 

The human rights of those engaged in prostitution (and those who have been trafficked) are guaranteed in a number of ways through national and EU law, and through the UN Human Rights Conventions (see Chapter 2 on legal and human rights standards for further discussion).  As outlined in Chapter 2, prostitution is dealt with as a public order offence in Ireland, and this frames the way in which those working in prostitution are viewed under the law. This position does not explicitly criminalise the purchase of sexual services, and is less clear in its stance on prostitution than in other countries. In other jurisdictions, different means of criminalising prostitution or the purchase of sex means that there are opposing definitions of those engaged in prostitution. These can be broadly explained as either describing those working in prostitution as sex workers, or defining them from a human rights perspective as persons who are sexually exploited and who have their human rights abused. As mentioned previously, this is also termed as ‘voluntary’ or ‘forced’ prostitution, although these are contested terms, due to the ambiguity of identifying prostitution as a ‘career’ freely chosen above all others. 

These two opposing ideological positions in the debate on prostitution influence the framing of legislation and policy. On the one hand, there are some countries that have pursued a legalisation route in regard to prostitution, asserting the legitimate working rights of those engaged in selling sexual services. This is the position adopted in such countries as Germany, the Netherlands and three Australian States, Victoria, New South Wales and Australian Capital Territory. This has been argued by some as expanding the term ‘work’ beyond its natural definition, and of denying the human rights implications of engaging in prostitution as sex work. For example, McKeganey argues that prostitution: 

… is a lifestyle … of multiple pressures and multiple needs. To describe such a lifestyle as a form of work is to stretch the definition of work beyond that to which it is applied in most discourses [2006: 163]. 
On the other hand, countries such as Sweden have adopted a zero tolerance policy to the buying (but not the selling) of sexual services. This position seeks to reduce the practice of prostitution through criminal justice punishments for the purchasers of sex who fuel the demand for sexual services. It also seeks to protect the human rights of those engaged in prostitution by not criminalising or punishing them. There is some evidence to suggest that tackling the demand side of the prostitution industry also has beneficial effects for the fight against trafficking (Ekberg, 2004, see below for further discussion). Thus, from a human rights perspective, the ‘Swedish model’
, as it is known, is the one that most fully encapsulates human rights protections as provided for in United Nations (UN) human rights treaties.

Sweden’s policies on prostitution are worthy of elaboration, not least because of their legislative innovation but because of the framework within which these legislative changes have been made. Prostitution is viewed as another form of violence against women, and, as a consequence, Sweden’s government rejects completely the discourse of sex work:

In Sweden, it is understood that any society that claims to defend principles of legal, political, economic, and social equality for women and girls must reject the idea that women and children, mostly girls, are commodities that can be bought, sold, and sexually exploited by men [Ekberg, 2004: 1188-1189].
The Swedish model, therefore, aims to tackle the demand side of prostitution through its legislation as a way to end the practice of prostitution. The Swedish government also recognises the link between the sex industry and trafficking, and believes that the way forward in tackling trafficking is for the international community to take vigorous steps towards tackling prostitution. There have been some major successes reported in the reduction of the numbers of women involved in prostitution, as well as drastic decreases in the flow of trafficked women into Sweden, suggesting that starting with domestic legislation to tackle prostitution has beneficial effects for the fight against trafficking also. For example, since 1999, there has been a reduction of women in prostitution by between 30% and 50%, and recruitment of new women has almost come to a halt (Ekberg, 2004: 1193).  There has also been a falling off in the numbers of foreign women in prostitution, and there is no evidence to suggest that the prostitution industry has moved from the streets to the Internet (Ekberg, 2004: 1194).  On the demand side, the number of buyers has been reduced by 75% to 80% (Ibid.).  

However, the Swedish model is not solely comprised of legislative and criminal justice changes, but also includes a series of measures to both tackle the problem and support those engaged in prostitution, or those who are the victims of trafficking. These measures include:

· A large fund for police enforcement, aimed mainly at the large cities in order to increase police enforcement of the law;
· Close monitoring of rates of arrest and conviction in order to create a profile of prostitute users, which is useful in terms of creating a clearer idea of those involved in purchasing sexual services and tackling the problem  in the long term; 
· Education and awareness training for personnel involved in the prosecution of purchasers of sexual services;
· A public awareness campaign in conjunction with women’s lobby groups and service providers, consisting of posters focusing on the buyers of sexual services and aimed at highlighting the issues of prostitution and trafficking. 

Furthermore, there have been continued efforts to improve the law and increase its remit to include the purchase of sexual services for others, such as when corporations employ escorts to entertain visiting business clients. This package of measures represents best practice as it fulfils the remit of the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children Supplementing the United Nations Convention Against Transnational Organised Crime 2000 (Palermo Protocol)
 and operates on the basis of a fundamental respect for gender equality and human rights.

Research that currently exists on the practice of prostitution in Ireland – and indeed elsewhere – generally focuses on the experiences or needs of one particular sub-group, generally those of female prostitutes, given that they are the predominant cohort of those engaged in prostitution globally (EUROPAP, 1994; Women’s Health Project,
 1999 inter alia). Ruhama, the Irish NGO involved in supporting women working in prostitution, have identified a number of factors affecting women’s entry into and experience of prostitution including the following:

· Societal attitudes;
· The absence of choice and alternatives;
· Damage and survival mechanisms, i.e. responses to crisis situations, experiences of abuse and individual coping strategies;
· Money;
· Informal supports and relationships, i.e. the network of family, friends or welfare supports an individual may have; 

· Formal supports and services;
· The law, policy and practice.
Although these factors specifically arise from research on women in prostitution, they can be seen to encompass issues that potentially affect all groups engaged in prostitution. Other factors highlighted in the research as characteristics of those engaged in prostitution include a previous history of sexual abuse (see, for example, Women’s Health Project, 1994 and 1996 and McKeganey, 2006, Quinlan, 2006
). This range of issues also reveals that many factors affecting those engaged in prostitution are at State level, and few are individual or could be said to be able to be controlled by an individual. This suggests that there is much that can be done to improve the lives of those engaged in prostitution at State level, such as the improvement of laws and policies that uphold human rights obligations, as well as better provision of welfare type services. 

Other studies detail the history of those engaged in prostitution as being characterised by sexual abuse, drug addiction, unstable family backgrounds or severed family relations, discrimination and poverty (O’Connor and Healy, 2006; Carroll and Quinlan, 2004; Ruhama, 2006). Given this profile, which includes both men and women, it can be seen that they are particularly vulnerable and have past experiences of human rights abuses. Indeed, there is inadequate room in this report to detail the multitude of truly horrifying and tragic stories of many of those who find themselves engaged in prostitution in Ireland and elsewhere as evidenced in the literature. It is sufficient to state that the paths of those in prostitution are often beset by current and past physical, psychological and emotional abuse. This indicates that critical interventions to help such persons were not made at earlier points in their lives. Thus the targeting of help towards vulnerable individuals would perhaps create better conditions and opportunities for such persons, which may stop them from entering prostitution in the first place. It is also obvious that the issue of inducements or entry points to prostitution is an area in need of further investigation.
The legislative framework that currently exists in Ireland impacts on those engaged in prostitution in a number of ways. As outlined in Chapter 2, the law is less clear on prostitution than in other countries, and whilst it is framed ambiguously, there are clear punishments for those engaged in prostitution or who live off the earnings of prostitution. However, as research in Ireland has shown, the law currently penalises those engaged in prostitution to a greater extent than those who buy sexual services.  This has been found to cause a range of additional problems for those engaged in prostitution other than criminal proceedings, such as further compromising their safety (Women’s Health Project, 1994 and 1996). It also does nothing to protect the fundamental human rights of those engaged in prostitution. This is especially negative given the above finding by the NGO Ruhama that the lack of choice or alternatives is a contributing factor in engaging in prostitution.

Since the Criminal Law (Sexual Offences) Act 1993 came into force in July 1993, the Women's Health Project has commissioned three reports giving an overview of female prostitution in Ireland. Its first report in November 1994 found that the new law was already creating difficulties for women and the Garda Síochána, and had produced a more confrontational relationship between them. The Garda Síochána interviewed were critical of the problems of legal interpretation of the 1993 Act (i.e. the difficulty of defining persons as committing a public order offence), and said that residents' groups were putting pressure on them to use the law to get the women off the streets. The women interviewed stated that their working conditions had declined due to the 1993 Act, as a result of being constantly moved on by the Garda Síochána. Most of them had experienced police harassment, and felt strongly that they were not criminals and should be left alone.

The second Women’s Health Project report, published in May 1996, contained a more comprehensive survey of prostitution in Ireland. Again, the women reported that the change in the law had negatively affected their work, in terms of their safety and their income levels because it had reduced their number of clients. They described their increasing reluctance to report attacks at the time because of their negative experiences with the Garda Síochána under the new law. Because they were constantly being moved on, they had to work longer hours to make the same amount of money as before. Women working in brothels reported that their clients were also more concerned about raids as a result of the 1993 Act. The 1996 Women’s Health Project report stops short of recommending total decriminalisation, although this is clearly the preferred option of the women interviewed because of the Garda harassment they encounter under the 1993 Act. This finding must, of course, be viewed in context: decriminalisation would remove the immediate threat of prosecution, thus removing one of the major fears of those engaged in prostitution. However, given a range of other options, including financial, educational, welfare supports and employment opportunities, decriminalisation may not be the preferred option of those engaged in prostitution. 

The Women’s Health Project published the third report in 1999, entitled Drug Using Women Working in Prostitution.  This report identified a number of issues that have had an impact on women engaged in prostitution as a result of the change in the law in 1993.  There have been no major policy or legislative changes in the interim, thus the issues raised can still be regarded as pertinent.  Many are mentioned in Chapter 3 by both those engaged in prostitution and by the service providers who help them. These include:

· Having to work longer hours and more nights to make the same money as a result of being continuously moved on;
· Having less time to assess potential ‘clients’, giving them less time to consider them, thus putting them at greater risk;
· Taking more health risks because of less time to assess ‘clients’;
· Being forced to engage in prostitution in brothels or in their own home due to the risk of arrest on the street;
· Being less likely to report assault by ‘clients’ or pimps to the Garda Síochána due to fear of arrest for solicitation.
In 1998 the Department of Justice, Equality and Law Reform (DJELR) funded research which explored the effect of legislative changes on women working in street prostitution in the central Dublin area (Haughey and Bacik, 2000). A total of thirty women were interviewed for the study, all of whom were engaged in prostitution in the Fitzwilliam Square area of Dublin.  The women ranged in age from 17 to 43. In terms of safety on the streets, the overwhelming majority of those interviewed (80%) had been attacked at one stage or another while working in prostitution. Of these, 71 per cent had been attacked by clients, demonstrating the grave risks that women face. However, nearly half of all the women surveyed (48%) had been assaulted by a partner. Significantly, two-thirds of the women attacked had reported the attacks to the Garda Síochána – an encouraging figure.  This contrasts to the results of the Women’s Health Project 1999 report whereby women stated a reluctance to report assaults.  Of the assaults reported, the women stated that 40 per cent were prosecuted, showing that the Garda Síochána took the complaints seriously.

Indeed, a good working relationship was observed by Haughey and Bacik to have developed between the Garda Síochána and the women. Despite this, over half of the women had been prosecuted for prostitution-related offences, and those who had not felt it was only a matter of time. The farcical nature of the penalty was apparent to the women. As one interviewee remarked, if convicted and fined, ‘the only way to earn the money to pay it off is to go back out on the street.’ 

In terms of their attitudes to the law, all of those interviewed felt the need for some change in the law, although not necessarily decriminalisation. A practical approach to change was evident as some felt that a change in law enforcement practice would suffice. Forty per cent of the women called for a network of health clinics to be established as part of a regulatory framework. They felt that this would make it more difficult for pimps to force women into prostitution through drug addiction.

A practical approach was also evident in the discussions about a more fundamental change to the law on prostitution. Twelve women suggested that a welcome legal change would be a focus on the clients rather than the women; but others felt this could have an adverse effect on their safety. Twenty of the women favoured some form of decriminalisation, while acknowledging that this would mean greater competition for clients and a drop in income, due to tax obligations. But the benefits in terms of security and safety were seen to outweigh these potential disadvantages. Older women were less likely to favour decriminalisation, since they recognised that prostitution would be likely to move off the streets and into brothels, where they would have greater competition from younger women. Younger women favoured working indoors over working on the streets. 

As demonstrated in the above research reports, previous investigations into prostitution in Ireland have focused almost exclusively on women. This means that our knowledge of other sub-groups engaged in prostitution, for example, men, foreign nationals and children, is limited in terms of scope and depth in comparison with evidence on women in prostitution. This is not to suggest that research on women in prostitution has been exhaustive, but rather that they have been the only group to receive significant attention in research thus far.

One of the exceptions is the study by the Gay Men’s Health Project, Men in Prostitution, completed in 1997. Their study comprised of 27 respondents to a detailed questionnaire aimed at eliciting information on their background, personal experiences and health. The men ranged in age from 17 to 45 years, with the highest proportion (19, or 70%) in the 18-25 year age range (4). Many had experienced prostitution as minors, indicating their vulnerability, and the negligible attention paid to their human rights when they were younger. The men engaged in prostitution originated mostly from Dublin, with three men from Italy. However, it was noted that there were men from Eastern Europe and Britain also engaged in prostitution, and that members of the Traveller community may also be involved (5). The majority (59%) had in the past or were currently (37%) experiencing homelessness, mostly due to rejection from the family home because of their sexuality. The study also drew attention to the services that are available to them, highlighting the lack of specific attention paid to this cohort in the provision of services.

Homelessness, therefore, is a particular factor that may make an individual vulnerable to becoming engaged in prostitution. Thus, homelessness and issues of discrimination on the grounds of sexuality have been highlighted as specific problems for men in prostitution and must be addressed in any policy or service provision for them.
 Interestingly, Men in Prostitution details one of the main gender differences in prostitution: the geographical spaces where male prostitution takes place are also used as social or meeting points for gay men not engaged in prostitution (23). This is not generally the case for women engaged in prostitution. The authors of Men in Prostitution view this as evidence that the scene is more integrated for men than it is for women. This is a factor that must be considered in policies aimed at those engaged in prostitution. It must be also be remembered that, although men in prostitution may experience a lesser degree of isolation and stigmatisation due to this integration, experiences of loneliness and isolation still exist. There may also be some who wish to exit prostitution who are not readily identifiable because they are integrated within the gay scene. This highlights the need for sensitive policies and services aimed at males engaged in prostitution. Service providers and the men engaged in prostitution interviewed as part of this research reiterated this point.

Carroll and Quinlan (2004) have completed one of the most recent studies on male migrant communities and prostitution in their KINDA Ireland report.
 The qualitative study interviewed six male asylum seekers and migrants from outside the EU about their experiences in Ireland, as well as a broader review of the issues facing migrant males working in the sex industry in Ireland. The report found that there are a number of migrant males involved in prostitution in Dublin. Many male migrants may become vulnerable to becoming involved in prostitution (or ‘survival sex’ in the words of the authors) because they have little or no financial independence due to their status in Ireland (4). One of the men interviewed identified as being involved in prostitution stated his reason for doing so as economic necessity (11). Carroll and Quinlan also found that male prostitution operates outside Dublin, but it is impossible to tell how many foreign nationals – either migrants or asylum seekers – are involved in prostitution. One important issue raised by Carroll and Quinlan which indicates a possible human rights dimension to this issue, is that gay male asylum seekers may face particular stress and fear if placed in accommodation with others from their country of origin if they left that country due to persecution because of their sexuality. 

Carroll and Quinlan’s (2004) report indicates the specific needs of male migrants engaged in prostitution, as well as highlighting the fact that male prostitution in general is more covert and ‘underground’ than female prostitution. Another major gender difference as evidenced in the literature is the finding that some young males end up engaging in prostitution as a way of exploring their sexuality (Quinlan, 1999; See also Chapter 3 on interviews with service providers). The issue of exploring one’s sexuality through engaging in prostitution is not a finding that is replicated within the national or international literature on women or young girls in prostitution. This perhaps indicates the different service or welfare needs of men and women, particularly in terms of coping with their sexuality at a young age. 

One of the other major gender differences between men and women involved in prostitution is the fact that pimping is not common in male prostitution, although it is a regular feature in the lives of women engaged in prostitution. Evidence of women having pimps appears in national and international literature, (Lazaridis, 2001; UNODC, 2006; Kelly, 2006 inter alia). Women often experience repeated violence and even death at the hands of pimps, who may be their husbands or boyfriends (Bindel and Kelly, 2003). Research has found, however, that few Irish women will admit to having a pimp, instead asserting that they have a boyfriend or husband even if this is not the true nature of the relationship (Levine and Madden, 1987). What this suggests is that many women are not being protected from sexual exploitation. This is an abuse of their human rights, regardless of whether the exploitation is carried out by those close to them or not. 
In McKeganey’s (2006) study of women involved in street prostitution in four Scottish cities, the primary motivation for staying in prostitution was to resource a drug habit. However, McKeganey also found that drug addiction was in fact often the result of involvement in prostitution in order to cope with the stress it entails. This soon leads to addiction, which takes over as the primary reason for staying in prostitution. Previous research by McKeganey and Barnard (1997) also found a high incidence of drug use by women involved in prostitution. This is replicated in the Irish experience (see for example, Gay Men’s Health Project, 1997; O’Connor, 1999). This suggests that drug use is a consistent and persistent problem experienced by those engaged in prostitution, and is therefore an issue in need of attention in policy measures. 

Zones of tolerance for those engaged in prostitution, where they can solicit without fear of prosecution, are discussed in the literature. In Haughey and Bacik’s (2000) study, tolerance zones were an option that received a favourable response across the age groups of women engaged in prostitution in Dublin. The interviewees felt that this would make their conditions safer, as there would be greater security in numbers; and clients with violent intentions might be more easily intimidated. They pointed out that this would also make life easier for the Garda Síochána, and would facilitate the controlling of prostitution generally. McKeganey (2006) cites Aberdeen as another example where those working in prostitution welcome such tolerance zones. Kantola and Squires (2004) discuss the call for such zones from Birmingham residents eager to stop the social and criminal problems associated with kerb crawling, such as the high incidence of drug dealers in the area and the dangers to children as a result. While the move to have zones of tolerance is not a move to either decriminalise or legalise prostitution or the purchase of sex, it does allow for the continuation of prostitution in a laissez faire manner. But while zones of tolerance may ease the lives of those engaged in prostitution in certain respects, namely reducing the fear of prosecution, they do not help them to exit prostitution. Zones of tolerance also do not protect vulnerable groups, such as minors, from becoming engaged in prostitution in the first place. Such zones of tolerance are also in contrast to the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949, which states in the Preamble:

prostitution and the accompanying evil of the traffic in persons for the purpose of prostitution are incompatible with the dignity and worth of the human person and endanger the welfare of the individual, the family and the community.

Thus, from a human rights perspective, the approach to accepting prostitution in certain areas does not recognise the danger that persons engaged in prostitution experience. Zones of tolerance may not, therefore, present an adequate solution to the problems experienced by those in prostitution.

In conclusion, the literature outlines the fact that many of those engaged in prostitution have previously experienced significant social and personal problems, including homelessness, poverty, previous sexual abuse as children, and drug addiction. They are also liable to experience violence and rape whilst engaged in prostitution. This suggests that men, women and children engaged in prostitution are a vulnerable group particularly in need of human rights protections. This is discussed in an Irish setting in Chapter 3. The next section details the available evidence on the extent of prostitution in Ireland. 
1.3 Empirical Literature on Prostitution in Ireland

It must be stated at the outset that robust and precise empirical data on the extent of prostitution in Ireland or elsewhere is impossible to obtain, given the illegal and often secretive nature of prostitution. Previous research has produced only estimates of those engaged in prostitution, and most agree that estimates are low and speculative, reflecting only ‘the tip of the iceberg’ of how many are engaged in prostitution nationwide. The media in Ireland have continually reported on the issue of prostitution, particularly as a result of the Garda Síochána raids on brothels and lap dancing premises as part of Operation Quest.
 These media reports do not generally follow up on the cases they report, and generally focus on the nationality of the women involved (usually it is only women reported on) and the prices charged and money made in brothels. They do not serve to further knowledge on the extent of prostitution, but the frequency of the reporting seems to be evidence of the continuously growing sex industry in Ireland.

Bindel and Kelly (2003) conducted a review of prostitution legislation and the extent of those involved in four different locations: Victoria (Australia), Ireland, the Netherlands, and Sweden. The research also details the empirical evidence available on the numbers engaged in prostitution in 2003, and these are illustrated in the following table:

Table 1.1 Prostitution estimates in four countries

	Country
	Population (in millions)
	Current legal regime regarding prostitution
	Estimated numbers involved in the sex industry

	Victoria, Australia
	4.6
	Legalisation – brothels
	10,000*

	Ireland
	3.9
	Regulation
	600**

	Netherlands
	16
	Legalisation – brothels
	25,000

	Sweden
	8.5
	Criminalise buying

Decriminalise selling
	1,500


Source: Bindel and Kelly (2003), A Critical Examination of Responses to Prostitution in Four Countries: Victoria, Australia; Ireland; the Netherlands; and Sweden, Report for the Routes Out Partnership Board, Child and Woman Abuse Studies Unit: London, page 12. 

* Estimated figure based on a projection from previous figures.
** This figure is based on estimates from Dublin only, which currently has a population of 1,122,821 persons, or 544,075 and 578,746 (Census data, 2006, available from www.cso.ie). 

These figures show that where legalisation of prostitution exists, the numbers of those involved is much higher than in jurisdictions that do not have legal prostitution. It is also necessary to note that other research has found that there is not always an increase in legal prostitution as the market still demands illegal sexual activity not permissible under legalisation, for example, the demand for children (Jõe-Cannon, 2006; Lazaridis, 2001).

Thus far the only national survey of prostitution in Ireland was carried out by the Women’s Health Project under the auspices of the European Intervention Projects for AIDS Prevention for Prostitutes (EUROPAP). EUROPAP is supported by the EU under its programme ‘Europe Against AIDS’ and was launched in 1993. This survey, however, specifically deals with female prostitution only. The Irish report, Country Report Ireland (1994), details estimates of the extent of female prostitution in Ireland and the services provided for those working in prostitution. Interviews with women working in prostitution, service providers, sexual health professionals and the Garda Síochána were conducted throughout the country.

Estimates were given by service providers and health professionals of the numbers of women engaged in prostitution in the eight Health Board regions that existed at the time. Opinions varied widely as to the extent of women engaged in prostitution, and are summarised from the EUROPAP report in the following table:

Table 1.2 Summary of Estimates of Prostitutes in Ireland

	Area/Region
	Estimated number

	
	Minimum
	Maximum

	Dublin/Eastern
	100
	600

	Cork/Southern
	20
	150

	Galway/Western
	0
	5

	Limerick/Mid-Western
	25
	34

	Sligo/North-Western
	Not given*
	Not given*

	Waterford/South-Eastern
	Not given*
	Not given* 

	Totals
	145
	789


* Where totals are not given, the interviewees thought prostitution either did not exist in the area or was minimal, or was completely covert and thus impossible to estimate.

 Source: EUROPAP (1994), Country Report of Ireland, Available from

http://users.ugent.be/~rmak/europap/rapire.html 
It is clear from the report that many of the health service providers interviewed had not had any contact with women working in prostitution and estimates were based at times on conjecture and/or anecdotal evidence. It also seems obvious that given the fact that there are no specialised health or welfare services for these women outside of Dublin, they are thus difficult to identify in general health services unless they self-identify. It can also be seen that these estimates are most probably gross underestimations of the extent of female prostitution in Ireland, given the fact that, for example, it is thought that only 5 women were engaged in prostitution in the Galway/Western region of Ireland. Finally, this data is over a decade old, and it seems likely that the situation will have changed in the interim (for other information on estimates of prostitution please see Chapters 2 and 3 of this report).

EUROPAP combines work with European Network for HIV/STI Prevention and Health Promotion among Migrant Sex Workers, a European project that engages in research and active intervention with migrants involved in the sex industry. The joint report, Hustling for Health (1998), contains estimates of the number of migrants engaged in prostitution in each participating European Union (EU) country. The authors estimate that at least forty per cent of those engaged in the sex industry in Europe are from outside the EU, although individual EU countries have varying proportions of foreign nationals involved in prostitution. In Ireland, the report states that migrants make up ten per cent of the population involved in prostitution (79). Points of origin for these workers include Eastern Europe, Asia, Latin America and Africa.
The Women’s Health Project’s report Drug Using Women Working in Prostitution (1999) stated that at that time the Garda Síochána estimated that there were 400 female intravenous drug users involved in prostitution (a Garda estimate), and the Women’s Health Project had had contact with 260 of these women up to this date (1). The report focuses on the Eastern Health Board area, and details the results of interviews conducted with 77 drug using women working as prostitutes. This cohort alone would exceed the minimum estimates given in the EUROPAP (1994) report, thus suggesting that the number of women working in prostitution is indeed much larger than 100 in Dublin. A total of 64 women (or 85%) had injected drugs in the month before the interview. Drugs taken in the past included mainly opiates, heroin and methadone, cocaine and ecstasy, as well as antidepressants and cannabis (15). Ruhama (2006) states that drug-using women involved in street prostitution are predominantly Irish nationals.
 This research demonstrates the similarities of the Irish experience of prostitution to findings from international research.

The Gay Men’s Health Project conducted research on the service needs and service provision for males in prostitution in the Eastern Region. The report, Such a Taboo (2001), highlights the lack of information on males engaged in prostitution. Qualitative research was conducted with service providers, and addressed a number of issues including reasons for being involved in prostitution, the specific needs of underage boys and the training needs of service personnel. In terms of empirical evidence on the extent of male prostitution, no accurate number or estimate was included in the report, and the authors state that the ‘information available is based on guess estimates from service providers and a small sample who have openly identified themselves as engaging in prostitution. Knowledge on the area is scarce and fragmented (55). The report found that, although service providers stated that they knew of males working in prostitution, they could not quantify this. Previous research undertaken by the Gay Men’s Health Project similarly found that service providers were unable to estimate the number of men engaged in prostitution in their area, although they had come into contact with men in prostitution through their services (1997: 20). Again, this correlates with our findings.

The importance of including a human rights dimension to the issue of prostitution is even more evident when considering the case of minors. Above all, minors have the right to be protected by the State from inhuman or degrading treatment, both of which are real possibilities resulting from engagement in prostitution. Bindel and Kelly (2003) assert that children as young as 14 years old are working in towns in Counties Clare, Limerick and Tipperary, with anecdotal evidence strongly suggesting that this kind of prostitution exists in many rural towns and villages (2003: 20). A study conducted for the Eastern Health Board (1997) also found evidence of 57 girls and boys involved in prostitution, including a 14 year old found working in a brothel by a police raid (see www.protectionproject.org).
1.4 Trafficking

Sex trafficking in women and children is … a significant component of global trafficking. Despite the dearth of accurate data, it is clear that it is on a scale and of a nature to be of major concern to the governments involved, either as a source or destination sites. It is also clear that trafficking in general, and this category of trafficking in particular, involves fundamental violations of human rights (Commonwealth Secretariat, 2003: 37).
Recent evidence shows that Ireland is both a transfer and receiving country in terms of the trafficking of human beings. It is currently unknown how many people this affects given the surreptitious nature of trafficking networks. Bindel and Kelly (2003) and Ruhama (2006) have identified the link with organised crime in Ireland and trafficking, and believe that lap dancing clubs are one arena being used to harbour the growing number of trafficked women in this country. Ireland is not identified as a country of origin for trafficked women, but this is not to say that Irish people are not involved in trafficking rings or in the organisation of prostitution networks.

Trafficking is a global crime – human beings are trafficked from 127 countries to be exploited in 137 countries around the world (UNODC, 2006: 17). Although Ireland has been identified both as a transit and a destination country, the official reporting of trafficking is very low (UNODC, 2006: 19-20). The lack of evidence does not diminish the need to put systems in place to tackle the problem. Monitoring and reporting on trafficking is an area in need of improvement. New legislation is promised and the outlines of a Bill are now being promulgated (see Chapter 2). This is a welcome step because even if trafficking is currently on a small scale, Ireland’s human rights commitments are such that upholding the rights of trafficked persons should be pursued, regardless of the numbers involved. Anecdotally, police in the United Kingdom and Ireland feel that wherever there is organised off-street prostitution, trafficked women will be found (Kelly and Regan, 2000; Smith, 2006; Molloy 2006).
 It is also necessary to recognise the interconnectedness of prostitution and trafficking, and the principal elements that drive both: vulnerability, demand and organised crime (DJELR, 2006: 4).

Trafficking is recognised as a forced act, or one involving deception, particularly regarding the nature of work to be engaged in. It is also recognised that the issue of consent is often irrelevant, given that deception is regularly used (Article 3(b) of the Palermo Protocol).  Trafficking is defined in the Palermo Protocol (2000) (see Chapter 2 for further discussion). Under this definition, the distinction must be made between individual migrants motivated to move across borders to engage in prostitution, and those who have been trafficked against their will or under false pretences to work in prostitution. This is an important distinction as it influences the way in which countries often perceive foreign nationals found to be working in prostitution, viewing them as voluntary illegal migrants rather than individuals who have been compelled to engage in prostitution. 

According to the UN, over the past decade trafficking in human beings has reached ‘epidemic proportions’. This is primarily due to the high incidence of poverty in certain regions, and the fact that traffickers can earn huge profits and face few risks. The covert nature of trafficking, as well as the fact that victims are often powerless in the process are factors that reduce risks for traffickers.  The European Police Office (Europol) now estimates that trafficking is an industry worth several billion dollars a year.

Traffickers are defined in a UN report as:

All those who are involved in the criminal activity of trafficking of persons. The term does not apply solely to persons convicted of human trafficking offences, but also refers to suspects, arrested and prosecuted persons who, through various means, have come to the attention of criminal justice system actors (UNODC, 2006: 7).
Traffickers have been identified as originating from all over the world, with the highest rates reported from Central and Eastern Europe and Western Europe (UNODC, 2006: 34). They are also categorised into two types: hierarchical and core groups. Hierarchical groups are led by one person, using violence to carry out their activities, and involved in other crimes such as trafficking of drugs and firearms. Core groups are defined as primarily involved in human trafficking entailing small groups with a satellite of associates, regarded as opportunistic and extremely violent (UNODC, 2006: 35). Traffickers are often known to their victims, as friends, neighbours or relatives. Both men and women have been found to be involved in trafficking rings, with the distinction that where male and female or male only groups operate, victims are men, women or children, but where the traffickers are all female, the victims are reported to be women or girls (UNODC, 2006: 72). The active involvement of women in trafficking rings is on the increase (DJELR, 2006: 6). Limited evidence of trafficking in Ireland has shown examples of male only and male and female operated trafficking gangs, suggesting that victims brought to Ireland could include women, children and men.

Trafficking of persons for sexual exploitation is a crime that disproportionately affects women and children (predominantly girls), whilst trafficking for the purposes of forced labour primarily affects boys, and to some extent, adult men (UNODC, 2006: 33). However, it must be stated that, globally, females are by far in the majority of the victims of trafficking. Although trafficking is regulated legislatively as a crime against the destination State, it is also a violation of basic human rights and there have been increased attempts to recognise the human rights implications of this crime through mandates and conventions, for example, the Palermo Protocol (also see Chapter 2 below). 

The literature shows contradictions in current policy and legislation on trafficked persons who are engaged in prostitution. As mentioned above, trafficked persons are often framed not as victims but perpetrators of crime, namely that of illegal migration (UNODC, 2006). If they are found engaging in prostitution in countries where this is not legal, they are also guilty of crimes under public order or sexual offences legislation. This approach limits the measures that can be utilised to combat trafficking, such as the granting of temporary asylum for trafficked persons rather than deporting them immediately as illegal aliens. The granting of temporary asylum is a measure designed to allow victims time to recover and to contemplate participating in a trial against their traffickers. Granting of asylum and temporary visas is an approach that has been used in Italy, Holland, the Netherlands, Spain and Belgium. Other countries such as Canada, Denmark, Germany, Ireland, Norway, Sweden, the UK and Australia ‘have all made legal judgements recognising individual victims of trafficking as refugees under the terms of the Refugee Convention’ (Richards, Steel and Singer, 2006: 7). Recently, the European Parliament Committee on Civil Liberties, Justice and Home Affairs has recommended the granting of residence permits of limited duration to victims of trafficking whether they cooperate or not with authorities during investigations (2006: article (f) 6). They recommend a minimum recovery and reflection period of 30 days.

Granting temporary asylum for victims of trafficking so that they can participate in trials against their traffickers, may then allow them to apply to permanently stay in the country. This is a reason why the granting of temporary visas is a factor often used to argue against implementing trafficking legislation, for example, in the UK (Home Office, 2006). The perception or fear is that this would constitute an incentive for individuals to either agree to be trafficked or to lie about being trafficked in order to gain residency (Richards, Steel and Singer, 2006; Home Office, 2006). This is evidence of the elision between the discourses of trafficking and illegal migration. Adding to the complexity of the situation is the fact that victims of trafficking almost always have their passports and travel documentation taken from them by the traffickers, and thus may appear to be illegal migrants. If victims of trafficking are not identified as such, not only is vital evidence against traffickers lost, but such victims may also experience secondary victimisation. They may also be in danger of being re-trafficked. The particular vulnerability of trafficked women is outlined by Lazaridis: ‘… their placement in exclusionary spatial, social and economic settings and networks … [are] processes that reproduce their somatic, social and economic exploitation’ (2001: 71). This confusion has framed the debate on the creation of national legislation specifically for trafficked persons, and, in practical terms, how to judicially assess such individuals (see Chapter 2 on legal review for further details). 

In addition to the violation of their human rights through the process of trafficking, trafficked persons are also routinely subjected to further human rights abuses. Frequent reporting of physical, sexual and psychological violence, which trafficked persons are unable to prevent, report or escape from, emerges in the literature (Mathieu, 2003; Kaye, 2003 inter alia). Trafficked persons often do not know where they are, cannot speak the native language, and have no resources to free themselves. As a result of their treatment by traffickers, victims often experience significant health problems. Zimmerman’s (2003) research on women outlines experiences that include broken bones, gynaecological problems, gastrointestinal, dental and oral health illnesses among many others. The majority of these health problems had been caused by intentional harm done to the victims of trafficking, indicating the multiple human rights issues involved in their mistreatment.

Trafficked persons are also often subject to debt bondage, the amount they must pay for their travel costs, and are forced to work to repay this debt (Kaye, 2003). These persons, generally women, are undocumented, and if they are murdered or go missing, no one will know. Their illegal status also makes victims of trafficking nervous to come forward to authorities, who may actually have been involved in facilitating their journey through border crossings (Lazaridis, 2001). This clearly compounds their suffering. It is incumbent upon the State to initiate measures to tackle organised crime gangs involved in human trafficking. The proposed new Irish legislation in this area is a step toward preventing such trafficking.

Outshoorn (2005) found that evidence of trafficking in Western Europe started to emerge in the mid-1980s. She states that the countries of origin of trafficked women shifted from the predominance of Southeast Asia (Thailand and the Philippines) to the addition of other countries such as Latin America, the Caribbean, and West Africa. After the fall of the Berlin Wall and the downfall of communism in Central and Eastern Europe, women from these countries started to predominate in the trafficking flow (142-143). This has continued today, with the major flows of trafficking to Western Europe in 2005 continuing to come from these countries (Kelly, 2006). The UNODC has identified the following countries in these regions as ranking very high or high
 as countries of origin of trafficked persons:

· Albania;
· Bulgaria;
· Lithuania;
· Romania;
· Czech Republic;
· Estonia;
· Hungary;
· Latvia;
· Poland;
· Slovakia.
Other countries of origin such as the Commonwealth of Independent States, Africa, Latin America and the Caribbean follow these countries in rank. Ruhama (2006) has assisted trafficked women from all these countries and regions. Given the previously stated low level of reporting by Ireland of trafficking, it is impossible to accurately state the exact numbers of trafficked persons who have been brought to Ireland from any of these countries. However, it has been found that there are persons from many of the above-mentioned countries, and policy on trafficking should thus be cognisant of this in order to be culturally sensitive to victims of trafficking. 

Evidence outlining factors affecting trafficking are explored in the literature. Outshoorn (2005) argues that trafficking can be viewed in terms of classic migration theory, focusing on the push/pull factors arising from the conditions in both the sending and receiving countries. Accordingly, the pull factors for the increase of trafficking in persons for sexual exploitation have been the rapid expansion of the sexual services market, including street and brothel prostitution, as well as the rise of strip clubs and escort services. On the supply side, it can be seen that ‘[s]upply-push factors in the countries of origin are bad economic conditions, political instability and social breakdown’ (143). This is confirmed by Kelly’s (2006) research and the UNODC (2006), which identify in particular post-conflict States experiencing dislocation and transition as sending countries. Viewing the trafficking of persons in this framework is useful not only in further understanding the dynamics of the situation, but can also have practical implications. For example, when assessing a foreign born person found to be engaged in prostitution, examining the status of their home country in terms of social and political conditions may be one way to help to determine whether they have been trafficked or not.

As mentioned previously in this chapter, the 1999 Swedish law on the criminalisation of the purchase of sexual services has served to diminish the trafficking of women into the country as it acts as a deterrent to traffickers. It has also served to reduce the demand side of the sex industry, which consequently reduces the number of persons needed to engage in prostitution. The National Criminal Investigation Department in Sweden has estimated that between 400 and 600 women are trafficked into the country each year, which is much lower than neighbouring countries. Denmark, for example, has an estimated 2,750 to 3,600 women trafficked to engage in prostitution each year. In Finland, the number of those trafficked into the country for the purpose of prostitution is estimated at 10,000 to 15,000 (Ekberg, 2004:1199). The difference is undoubtedly due to the fact that the purchase of sexual services is not prohibited in these latter countries, thus indicating the connection between demand for sexual services, trafficking and prostitution.

Responses to trafficking in Ireland have mainly been through the Garda Síochána, with support being provided by NGOs such as Ruhama when trafficked persons have been identified.  ‘Operation Hotel’ was established in November 2005 in order to tackle the trafficking of Eastern European women to engage in prostitution in Ireland. As a result of this operation two foreign nationals were prosecuted and deported from Ireland and there are other ongoing investigations. ‘Operation Quest’, as mentioned previously, has been running since 2003, and focuses its activities on investigating lap-dancing clubs. As part of this operation, several hundred lap dancers were interviewed. This investigation has largely revealed breaches in employment permits, and only one woman indicated that she had been trafficked (DJELR, 2006: 13). The DJELR is also involved with the International IOM in a voluntary return scheme for illegal or irregular migrants, the Voluntary Assisted Return and Repatriation Programme (VARRP).  This programme can be utilised by any trafficked person should they so wish.
 

The literature on the trafficking of children is one that reveals some of the most horrendous histories of human rights abuses.  Mary Robinson, former High Commissioner for Human Rights, advocated for the special treatment of child victims of trafficking: 

The very real distinction between trafficking in adult persons and trafficking in children must be recognised. The particular physical, psychological and psycho-social harm suffered by trafficked children and the fact of their increased vulnerability to exploitation requires them to be dealt with separately from adult trafficked persons in relation to laws, policies, programmes and interventions
 

Mary Robinson also called for the appropriate assessment of children in order to make decisions on their care based on their best interest, be that to return to their families or to be provided with State care. Currently Ireland does not have a separate policy to deal with children who have been trafficked, and the problems with existing welfare provisions have been demonstrated by the number of minors who have gone missing whilst in the care of the Health Service Executive (HSE) (Conroy and Fitzgerald, 2004). 
Children make up almost half of those reported as victims of trafficking in a global assessment of trafficking flows (UNODC, 2006). Female minors predominate, and girls are more likely to be trafficked for sexual exploitation, whilst boys are trafficked for forced labour. In Africa and Asia, more sources report children as victims of trafficking than adults. In Ireland, there has been a rise in the numbers of unaccompanied minors entering the country.  The IOM are involved in a special voluntary repatriation scheme for children in partnership with the DJELR.
 This is a specially adapted version of the adult VARRP scheme. Importantly, the IOM are involved in the verification of the relationship between the child and the relatives in their country of origin, and provide help in accessing appropriate services. Privileging the needs and best interests of the child is recognised as best practice.

1.5 Empirical Evidence on Trafficking
As Kelly and Regan (2000) have stated in relation to the UK: ‘Trafficking in women for the purposes of sexual exploitation is not amenable to traditional forms of data collection or social research … there is a hidden trafficking problem several times greater than we can currently document with certainty’ (v). The same problems in accessing robust data exist in Ireland. Thus the data in this section is limited in scope and relies on non-standard empirical measurements such as estimates and reports from the media. However, it is necessary to note that media reports are recognised as important sources of information by the UNODC:

Media reports provide a very important role in the reporting of information and have a major potential to compensate against distortions in official sources. This is especially so in those countries that fail to fully recognise human trafficking as a possible domestic issue (UNODC, 2006: 12)]. 
It is also important to note that service providers often do not know or have personal contact with cases reported in the media. This seems to indicate the fact that instances of trafficking that come to light through service providers only scratch the surface.

Although many have estimated and/or identified significant numbers of foreign women involved in prostitution and the sex industry in Ireland, accurate figures are again difficult to judge, and it is also impossible to know exactly how many have been trafficked. It has been stated that Lithuanian women are currently traded for between €2,200 and €6,000 and are resold up to seven times on their route (Europol, 2005 in DJELR, 2006: 5). O’Connor and Healy (2006) state that women trafficked into Ireland have reported being bought and sold many times, and that one of the threats made to them is that they will be sold to even more dangerous and violent gangs (14). The DJELR (DJELR) has stated that a small number (exact figure not given) of Eastern European women have been found to have been trafficked into Ireland for the purposes of sexual exploitation within their own ethnic community.  The DJELR has also cooperated with investigations in Northern Ireland in connection with two Chinese nationals (previously resident in the Republic) charged in relation to trafficking offences (2006: 7).  This indicates that trafficking in human beings for the purpose of sexual exploitation does exist in Ireland, albeit on a small scale. 
Other data currently available, however, shows that the extent of trafficking in human beings is much greater than what has been detected by the Garda Síochána so far. Ruhama (2006) claim knowledge of over 200 women who have been trafficked into Ireland in recent years, and have come into direct contact with 101 of these women, and assisted 48 of them through their services. Each woman they have come into contact with has stated that they know 5 or 6 women in similar circumstances, which would bring the figure much higher. In addition, Detective Sergeant Paul Molloy of Operation Quest has estimated that 90% of the women working in brothels are foreign nationals, although it is not possible to identify whether or not such women have been trafficked.
 However, this kind of informed estimate would at least point to the fact that brothels are one location where there may be a high incidence of trafficked women. In the literature, it is asserted that trafficked women were more likely to be found in all off-street locations involved in the sex industry, including lap dancing clubs, and, in Northern Ireland, in brothels joined to casinos (Dudley, 2006: 33). More extensive work has been carried out with the police in the UK in assessing their experience of victims of trafficking, and implementing internal training and education programmes for police officers so they can assist victims. This is something that should also be pursued in the Irish context, both in terms of dealing with victims of trafficking and in learning how to assess the numbers involved in prostitution. 

Dudley (2006) has identified the border between Northern Ireland and the Republic as being a significant issue in trafficking in both parts of the island as it facilitates the movement of trafficked women (this has been verified by Dudley through sources in the Police Service for Northern Ireland (PSNI)). This study suggests that there needs to be significant cross-border collaborations between NGOs, the PSNI and the Garda Siochána, policy makers and human rights activists, as well as cooperation at government level. In Dudley’s interviews with social and health care professionals, police, advocacy workers and members of clergy, she asked people to give estimates of trafficked persons they knew of or had come into contact with in the previous three years. The lowest estimate was two such persons, with the highest estimate at 50 women (32). There was also evidence of women and children born in Northern Ireland who had been trafficked for sexual exploitation within the six counties (Ibid.). This finding was not replicated in the interviews with service providers in Ireland. While it is not suggested that this is not happening, interviewees for this project have not encountered it. 
Empirical evidence of trafficking of children can be found in looking at the issue of unaccompanied minors in Ireland. In 2004 it was reported that 58 unaccompanied minors had gone missing from State care. In November 2005 the HSE reported that a total of 250 children in its care had gone missing and were being sexually exploited. Evidence collated by Delaney and Veale (2004) revealed a number of worrying trends in cases of unaccompanied minors:

· Approximately 95% of unaccompanied minors seeking asylum are not identified by immigration officials at port of entry but present themselves to officials in Ireland later.

· The authors found in their research that approximately 160 unaccompanied minors in the asylum process did not appear for their first interview and were officially deemed to have withdrawn from the asylum process. No agency was able to give a definitive answer as to what happened to these children.
· It is unknown if there are separated children entering Ireland who do not make an application for asylum and therefore are not registered with any statutory body.
· Where children are reunited with family members – as happens in approximately 50% of cases – there is no mechanism to follow-up their care and welfare. If they go missing again it will not be known.

Delaney and Veale’s study included an analysis of Edel House in Cork, run by the Good Shepherd Services, which is used to house unaccompanied female minors. Between 1994 and 2003 there were 13 admissions. Of these, 7 left Edel House with unknown persons, either after 10 minutes in the house or up to a few weeks later. Of those that have left with unidentified persons, all were from West Africa, aged between 14-16 years. Despite saying that they did not know anyone in Ireland, all made phone calls to someone in Ireland and shortly afterwards disappeared. They seemed to use elements of disguise such as hairpieces and old-fashioned clothes. Their suitcases all contained skimpy clothes with British brand labels. Delaney and Veale have found exactly similar patterns of dress and behaviour in cases in the UK, suggesting that trafficking of girls from West Africa follows a similar pattern or else is run by the same network throughout Europe. It also suggests that minors are often told to travel on their own, but are then picked up by traffickers or their associates in the destination country. Whilst it is not proven that such minors end up in prostitution, findings suggest a strong likelihood that this is the case.


Conroy and Fitzgerald’s (2004) work on separated children seeking asylum found that a total of 2,739 unaccompanied minors came to the attention of all Health Boards in Ireland between 2001 and 2003 (8). Table 1.3 below details the country of origin of unaccompanied minors dealt with by the East Coast Area Health Board (ECAHB) in 2002, whilst Table 1.4 details the number of unaccompanied minors subsequently taken into care by the ECAHB.

Table 1.3 Origin of Unaccompanied Minors Referred to ECAHB in 2002

	Country
	Percentage (%) (N=858)

	Nigeria
	52.8%

	Romania
	10.4%

	Moldova
	3.1%

	Congo
	2.3%

	South Africa
	3.4%

	Zimbabwe
	2.8%

	Other countries of West Africa
	3.3%

	Other countries
	21.9%

	Total
	100%


Source: Conroy and Fitzgerald (2004) Separated Children Seeking Asylum: Health, Social and Educational Needs, Table 1, page 8.

Table 1.4 Countries of Origin of Children Taken Into Care by ECAHB in 2003/4

	Country
	2003 

Percentage (%) (N= 277)
	2004

Percentage (%) (N=174)

	Nigeria
	28
	28

	Romania
	3
	6

	Moldova
	2
	3

	Congo
	6
	3

	South Africa
	1
	2

	Zimbabwe
	1
	1

	Somalia
	9
	10

	Other countries of West Africa
	10
	12

	Other countries
	40
	35

	Total
	100%
	100%


Source: Conroy and Fitzgerald (2004) Separated Children Seeking Asylum: Health, Social and Educational Needs, Table 1, page 8.
The data is not used to suggest that all these children have been trafficked or entered prostitution in Ireland, but rather to demonstrate the extent of this vulnerable cohort. Conroy and Fitzgerald do, however, assert that a ‘small number’ of minors are trafficked for the purposes of sexual exploitation, and that some of those smuggled to be reunified with parents already residing in the country experience sexual abuse en route (43). Whether smuggled or trafficked, there are clear human rights issues for unaccompanied minors as they are seriously at risk of harm during and after their journey.
The IOM has also explored the issue of trafficking in unaccompanied minors in Ireland and has been involved in the EU STOP programme. The study found evidence (from service providers) of both trafficking and smuggling of children in Ireland for the purposes of labour and sexual exploitation (9). They also point out that the rates of children seeking asylum in Ireland as calculated per head of population are proportionately greater than in the UK (24), suggesting that this is a bigger problem here than in the UK. IOM research found 23 cases of investigations or preparation of prosecutions between January 2002 and May 2003. These were only cases in which knowledge was available in the public domain and thus do not represent all cases which may either be at initial stages or held in camera (29). 
Over the last number of years media reports have highlighted cases of alleged or proven trafficking in Ireland. In order to illustrate the types of media reports on trafficking or suspected trafficking cases, extracts from the Irish Times are quoted:

· A 19-year-old woman from Moldova was trafficked to Ireland by a family acquaintance in 2004. She was forced to engage in prostitution in a private apartment in a rural part of the country. She initially refused but was repeatedly beaten. Her ordeal ended when the trafficker did not come back to the apartment one day, and she was left homeless and penniless. Eventually she was referred to Ruhama for support (Irish Times, May 6th 2006).

· A BBC investigation into trafficking in Britain tracked a boy who had originally been held by traffickers in Britain to the Mosney asylum centre near Drogheda, Co Louth, with a woman claiming to be from Nigeria. It is understood the woman was in fact from Sierra Leone (Irish Times, December 20th 2001). The motivations behind his trafficking (i.e. for labour or sexual exploitation) are not known, but this report highlights the fact that child victims of trafficking have been found in Ireland.

· In 2002 a Nigerian woman was charged with trafficking a five-year-old girl into Ireland. The woman had residency in Kildare, and a man later presented himself as the child’s father (Irish Times, 26th February 2002).

Other media reports include evidence of child trafficking for labour exploitation (including being forced to beg on the streets) and of adult trafficking, which indicates that Ireland is experiencing the entire range of trafficking scenarios as seen in other countries. 
The evidence on trafficking in Ireland suggests that at the moment it is occurring on a small scale, but this is not a reason for inaction.  As the DJELR have stated: ‘Ireland is at risk from the same threats as those facing its EU partners and, in particular, our nearest neighbours’ (2006: 7).  The human rights obligations of Ireland should be promoted and acted upon at this early stage in order to ensure that Ireland’s law enforcement agencies and service providers develop efficient procedures from the outset.  This would help to protect the victims and may make future victims more willing to come forward.  As the IHRC (2005) has noted, the State has a duty to actively protect such persons, and must emphasise this aspect of policy in addition to their efforts to suppress and prosecute traffickers (59 and 61).

1.6 Review of international policy on prostitution and trafficking

This section reviews international policy initiatives aimed at tackling prostitution and trafficking and assisting the victims of trafficking, including UN and EU wide initiatives. It is useful to contextualise the issues of prostitution and trafficking in Ireland by reviewing evidence of policy developments internationally. This allows for a better analysis of the efforts made in Ireland, and an opportunity to replicate best practice from abroad.

The Global Programme against Trafficking in Human Beings (GPAT) was designed by the UNODC in collaboration with the United Nations Interregional Crime and Justice Research Institute (UNICRI) and launched in March 1999. The aim of GPAT is to assist Member States in combating trafficking in human beings.  It highlights the involvement of organised criminal groups in human trafficking and promotes the development of effective ways of successfully prosecuting such individuals. GPAT also engages in research, and has produced a database on international trafficking flows and a guide to best practice. They believe these efforts will help to create a knowledge base for policy internationally, as well as providing examples of successful national policy measures that can be utilised by other countries.

Currently there are many countries reviewing their sexual offence laws, focusing particularly on the issues of prostitution and trafficking. As mentioned previously, this is variously initiated either because of the desire to legalise or decriminalise prostitution, or because of efforts to abolish prostitution through the criminalisation of the purchase of sexual services. Within each of these countries, there have been debates between opposing lobby groups on either side of the legalisation vs. abolitionist debate. There have also been divergences within governments as to what policy to adopt on this matter. For example, in 2005 the government of the Czech Republic put forward two Bills. One proposed to withdraw from the Convention for the Suppression of the Traffic in Persons and the Exploitation of the Prostitution of Others1949. The other proposed to legalise prostitution and institute a permit system, requiring women to pay taxes and social insurance and forcing them to have regular health check ups. However, the proposed Bills were both rejected by a majority of Deputies. This appears to suggest a majority did not wish to legalise prostitution or to diminish the State’s human rights commitments.

This is an example of the complexities of the debate on prostitution, and the divisions that exist in many European countries between those who pursue a sex work discourse and those that privilege a human rights discourse. Significantly, developments were made internationally in relation to progressing human rights policies in relation to trafficking for sexual exploitation. For example, the US ratified the Palermo Protocol in December 2005. It was an important event, as the Coalition Against Trafficking of Women emphasise, given that ‘the United States has ratified few UN Conventions and Protocols’ (Coalition Against Trafficking of Women, 2005: 10).


At the international level, the EU and the UN have been instrumental in developing and coordinating policies and strategies to combat trafficking. The European Commission is currently funding the AGIS programme (2003-2007), which replaces the former STOP programme, and is designed to coordinate European responses to transnational crime, including human trafficking.
 The AGIS programme includes the following in its remit:

· To provide European citizens with a high level of protection in an area of freedom, security and justice; 
· To develop, implement and evaluate European policies in this field; 
· To promote and strengthen networking, mutual co-operation on general subjects of common interest to the Member States, the exchange and dissemination of information, experience and best practices, local and regional co-operation and the improvement and adaptation of training and technical and scientific research; 
· To encourage Member States to step up co-operation with the applicant countries, other third countries and appropriate regional and international organisations. 

The AGIS programme looks at criminal justice measures that can be participated in at a supra-national level. It also funds training, seminars and dissemination of research. Overall, it gives participants the opportunity to learn best practice on tackling the issues of prostitution and trafficking. Importantly, it looks at cooperation measures with new Member States. Given the evidence in the literature of the high numbers of women from new Member States and candidate countries in trafficking flows, cooperation at this level is important if trafficking for the purposes of sexual exploitation is to be stopped.

The European Commission also administers the second phase of the DAPHNE programme, running from 2004 until 2008 with a budget of EUR 50 million. It aims at supporting organisations that develop measures and actions to prevent or to combat all types of violence against children, young people and women and to protect the victims and groups at risk. The programme includes funding for NGOs to set up or strengthen existing European groups and projects, the results of which can be disseminated to other Member States and regions. It also includes funding for research, training and the mapping of experiences of violence across Europe. The focus is thus on the exchange of good practices about responses to violence against children and women. Irish policy makers can learn much from the developments and outcomes of projects funded by DAPHNE II in order that best practice can be achieved in future national policy on prostitution and trafficking.

Various policy initiatives have been undertaken in other countries to raise awareness of prostitution and trafficking in the hope of preventing the exploitation of vulnerable groups. Public awareness raising is specifically outlined as a strategy to be followed in the Palermo Protocol. The Palermo Protocol is said to be one of the instruments that is to inform the proposed new legislation in Ireland.
 The Coalition Against Trafficking of Women for example, has been involved in a programme of education for police and government officials in the Asia Pacific region. It also hosts camps for young men to educate them on gender issues, sexuality and prostitution (Coalition Against Trafficking of Women, 2005: 13). In Mexico, the local branch of Coalition Against Trafficking of Women has produced the Manual for the Prevention of the Commercial Sexual Exploitation of Mexican Children used by teachers in several States in Mexico. Coalition Against Trafficking of Women has also been involved with the production of a comic book by a Mexican rock musician on the issue of child prostitution aimed at educating young people.  In Georgia, the Centre for Foreign Citizens and Migrant Rights and Security, a partner of Coalition Against Trafficking of Women, offers short courses on the prevention of trafficking. During 2005, 83 women in three centres across Georgia participated in the course. 

Other strategies include: the use of the media to deliver messages to the general public on the penalties of sex tourism; public broadcasts on radio and television; and posters specifically aimed at sex buyers.  Publicity strategies have been used in many countries, including Russia, Moldova, Hungary, Albania, Bulgaria, Czech Republic, and Serbia among others. Examples include:

· Latvia, where the campaign has focused on Riga airport; 
· Kosovo, which is using 7 radio spots broadcasting 5 times daily for 12 months; 
· Lithuania, where posters such as the Latvian poster illustrated below (Fig. 1) have been used to personalise the issue, by using slogans such as ‘She could be your daughter, sister.’
Fig. 1 Poster from Marta, Latvian Resource Centre, Displayed in Riga Airport 

[image: image1.wmf]
[Translation]: IT IS SHAMEFUL TO BUY A WOMAN!

MOREOVER, SOONER OR LATER EVERYBODY WILL

FIND OUT ABOUT IT!

Source: Coalition Against Trafficking of Women, Coalition Against Trafficking of Women Report 2005, page 17

These innovative measures offer alternative methods of raising awareness of prostitution and trafficking to parliamentary debates or legislative changes and may be very effective in an Irish context where there seems to be little knowledge or recognition of these problems on a national level. A public poster campaign has been recently implemented in Ireland in order to encourage victims of trafficking to come forward so that they can be helped by State agencies (DJELR, 2006: 17).
 Further development of media campaigns along the lines of the above international examples may be beneficial in Ireland.

International cooperation on the issue of trafficking is also in existence, which is an example of the ways in which national agencies can interact with each other in order to combat the problem. The Nordic-Baltic Taskforce against trafficking has set up a pilot project for the support, protection, safe return and rehabilitation of women victims of trafficking for sexual exploitation, coordinated by the European Women’s Lobby.
 This is recommended in this report as best practice in order to tackle the problem of trafficking in Ireland, and the necessity of such cooperation has been recognised by the DJELR:

International co-operation is essential if Ireland is to continue to be effective in the prevention and repression of human trafficking. In this context, international exchange of information and intelligence is crucial [2006: 21].
Initiatives drawing in the private sector in order to combat trafficking through examining the demand side have also been created. For example, the Business Travellers Against Human Trafficking campaign was launched in the European Parliament in November 2005. It aims to raise awareness and encourage corporate responsibility by getting business travellers to report incidences of trafficking.  It also forges links with hotels and tourist operators to increase awareness and reporting of trafficking (see www.businesstravellers.org for further information).

1.7 Key Findings

The final section of this chapter outlines some of the key findings from the literature that relate to recommendations for achieving best practice. Efforts have been made to draw on a variety of sources that advocate change in policy, services and future directions in research.  These include:

· The creation of a multi-agency organisation which will act both as a taskforce and a support service on the issue of prostitution.  Such an organisation would ideally encompass representatives from a multitude of sectors:
· Those actively and formerly engaged in prostitution; 
· Service provision sector: 
· Statutory and community/voluntary/NGO organisations;
· Policy sector;
· Law/the Garda Síochána;
· General Public.
· Cooperative approaches to tackling human trafficking and sexual exploitation are advocated by organisations such as Ruhama (2005 and 2006) and also by the DJELR (2006) in the Irish context. 
· The literature also establishes best practice in relation to setting up a National Referral Mechanism. This is ‘a co-operative framework through which State actors fulfil their obligations to protect and promote the human rights of trafficked persons, co-ordinating their efforts in a strategic partnership with civil society’ (Kröger, Malkoc and Heide Uhl, 2004: 15). Although support and liaisons between statutory bodies, law enforcement agents and NGOs happens at an informal level, the development of a National Referral Mechanism, or indeed a National Action Plan as advocated by Ruhama (2006), would standardize and strengthen Ireland’s approach to both trafficking and prostitution. 
· Connected to the need for multi-agency supports, the literature establishes the need for ‘packages’ of care and supports for those engaged in prostitution, and particularly to support those who wish to exit prostitution. This includes counselling, access to financial supports, housing, training and education and childcare supports, both in terms of financial support and appropriate childcare places.  This includes those who have been trafficked into prostitution. Such persons would, in addition, need assistance in the legal process of prosecuting traffickers, brothel owners or pimps. Where appropriate, such packages of care should be made available to the individual and their family. They should also include special language and cultural induction courses where these are needed.

· Specific shelters for victims of trafficking, such as the accommodation centre created by the POPPY project in London, should be created. The POPPY project is a shelter, resource and research project funded by the Home Office and the Association of London Government. Women in the POPPY Project are afforded up to 12 weeks to consider whether or not to give evidence, and have access to medical, legal, health and counselling services. These shelters allow victims to have a safe space in which to reflect and recover from their experience, and to decide what to do next. Ruhama (2006) have suggested victims be allowed to stay for up to 6 months in such a shelter.

· The European Commission expert conference on trafficking (June 2006) recommended that Member States appoint National Rapporteurs/Coordinators on Trafficking. This would contribute to the sharing of information and best practice, which they recommended be channelled into an EU wide directory or database.

· Mary Robinson has provided concrete suggestions for a number of measures that should be taken in policy relating to child victims of trafficking. She advocated: the assessment of children to determine whether to send them back to their family or place them in appropriate State care, legal, educational, housing, health, social and psychological supports, the protection of information about them so they cannot be identified, and protection during criminal proceedings against their traffickers, as well as measures to obtain compensation for them. The European Parliament Committee on Civil Liberties, Justice and Home Affairs has also recommended the appointment of special legal guardians for trafficked children (2006: 8). These recommendations should be considered in developing best practice policy measures for minors as they pay special attention to the particular needs of children.

· Inter-country cooperation has been identified in the literature as best practice, for example, the Nordic-Baltic Taskforce pilot project against trafficking (see www.womenslobby.org). According to the DJELR (2006), the Garda Síochána are currently involved in information sharing with a number of international jurisdictions, and this should be continued on an extended basis.  Lazaridis (2001) makes the point that the origin and destination countries of women who are trafficked need to engage in regular policy dialogue and exchange information collected on trafficking in order to combat it. This recommendation is important in order that the particular cultural, legal, economic and social context of victims of trafficking from each country is understood. 

· The Gay Men’s Health Project has for a number of years advocated for a specific service for males in prostitution. They point out the importance of aiming this at all males, not just those who identify as homosexual. This is to ensure that the services are accessible and open to all men and boys currently engaged in prostitution.  We recommend that specific services, including a drop in centre for males engaged in prostitution, be developed.

· The literature also advocates the expansion of health and welfare services that can be availed of by undocumented persons. This is important in order that victims of trafficking engaged in prostitution can at least obtain basic standards of care regardless of their legal status. Specifically tailored services should be available to women, children and men in order to best meet their individual needs. These services would need to be publicised internationally, perhaps at airports and ports, in order that undocumented persons should know of them.

· Intensive research on the experiences of the Garda Síochána throughout Ireland in relation to prostitution and trafficking needs to be conducted. This should ideally include surveys, focus groups, and interviews with senior personnel in order to map the extent of the sex industry in Ireland. Such research could lead to the development of education and training for the Garda Síochána, which may in turn create greater awareness of the human rights implications of prostitution and trafficking. 

· The issue of demand for sexual services must be looked at in greater detail.  Sweden is highlighted in the literature as the only country in which the demand side of prostitution is addressed.  Research on this area would inform policy and legislative measures to be undertaken in the future.

· Policies and actions relating to foreign nationals must be culturally sensitive and must not in any way re-victimise the persons involved.  Resources for translation and specific counselling for trafficked persons must be made available, and must be cognisant of the cultural and/or ethnic background of the individual.  Ruhama (2006) advocate that resources seized by the Criminal Assets Bureau from traffickers be used to fund such services.

· As recommended by the Commonwealth Secretariat (2003), best practice in tackling trafficking from a human rights standpoint has a specific gendered perspective which ‘addresses the sex and gender-specific differences and inequities in the magnitude, causes, impacts and consequences of trafficking, including differential and discriminatory policy, legal and programme impact on trafficked men and women’ (14).  It is recommended that awareness of gender differences, in conjunction with sensitivity to age, cultural, ethnic and religious background, constitute a fundamental part of any policy or service aimed at addressing the needs of victims of trafficking.

2. The Law on Prostitution

2.1 
Irish Criminal Law

2.1.1
Themes in the Development of Criminal Law on Prostitution

Prostitution in itself is not a crime in Ireland, but for a long time it has been subject to many different legal restrictions mostly aimed at preventing the public display of the sale of sex. Prostitution law has a long and complex history – from the Contagious Diseases Acts and the Vagrancy legislation of the nineteenth century, to the focus on ‘indecent behaviour’ and the existence of the ‘common prostitute’ in early twentieth century legislation. Ensuing difficulties around providing proof of ‘indecent exposure’ in order to secure convictions in the 1980s led to pressure to change the law. Legislation was finally enacted in 1993 which forms the current basis for most of the criminal law now regulating prostitution. 

Despite the changing legal regimes for dealing with prostitution, some themes have remained constant throughout. Above all, the criminal law has always focused upon the perceived need to control, contain and above all conceal the sale of sex in public.  Despite the language of condemnation which judges and legislators have tended to use when dealing with prostitutes, the laws are not designed to suppress prostitution itself, nor to prohibit the act of selling sex. Thus, the focus of criminal law prohibitions is upon the offer of sex for sale in public, generally through offences based upon terms such as ‘loitering’, ‘soliciting’ or ‘importuning’. Neither the sale of sex itself nor the offer of sex for sale in private is criminalised, other than through laws forbidding the existence of brothels, defined at common law as houses 'resorted to or used by more than one woman for the purposes of fornication' (Gorman v. Standen). It is not an offence for one woman to offer sex for sale in private (Singleton v. Ellison). 

2.1.1.1 Legal Definitions of ‘Prostitute’, ‘Soliciting’ and ‘Importuning’

The meaning of the terms ‘soliciting’ and ‘importuning’, still central to the current Irish law, have been considered in a number of English judicial decisions. In Horton v Mead [1913] 1 KB 154, ‘solicitation’ was held to entail 'some gesture, act or words addressed to a prospective customer or contact'; solicitation by a prospective customer, however offensive, did not constitute an offence. It was not considered necessary for solicitation to involve any verbal communication. In Field v. Chapman, it was held that soliciting and importuning had the same meaning. 

According to more recent case law, the prostitute/client does not have to make any clear request or offer in order to be deemed to have solicited or importuned. In the 1976 case of Behrendt v. Burridge, the defendant was sitting on a high stool in the bay window of a house, wearing a low-cut top and a mini-skirt, and lit by a red light. Although she made no attempts to communicate directly with potential clients, Boreham J held on a consideration of earlier case law that this amounted to solicitation. He concluded that she was ‘soliciting in the sense of tempting or alluring prospective customers to come in for the purpose of prostitution and projecting her solicitation to passers by’ (p. 288). 

In Darroch v. DPP, the appellant was charged with persistently soliciting a woman for the purposes of prostitution, contrary to section 2(1) of the Sexual Offences Act, 1985. He was observed on several occasions driving his car slowly around a red light district, and on one occasion stopped and beckoned a woman towards him. He was arrested as he was driving with the woman in his car. The High Court found that the mere act of cruising alone in his car in a red light district did not amount to soliciting, but that the beckoning of the woman to the car could be regarded as an act of ‘soliciting’, since it meant that the appellant had ‘given some positive indication, by physical action or words, to the prostitute that he requires her services.’  However, in order to be ‘persistent’, as the Act required, evidence of at least two acts of soliciting would be required.

The most authoritative definition of the term ‘prostitute’ itself was given in de Munck’s case in 1918, where prostitution was described as taking place when ‘a woman offers her body commonly for lewdness for payment in return.’  Thus it was not necessary that the woman offered herself for actual sexual intercourse, nor did sexual intercourse itself need to take place. In the later case of R v. Webb, for example, this definition was held to cover a woman who merely masturbated clients during massage sessions. A 'common prostitute', the term used throughout much of the nineteenth century legislation, was therefore a woman who offered herself ‘commonly for lewdness’. 

A further definition was offered more recently by the 1994 English Court of Appeal decision in R v. McFarlane, where the defendant had been charged with living on the earnings of prostitution. The alleged prostitute was his partner, with whom he lived; but she gave evidence that she did not in fact provide sex for money, but rather took money in return for sex without any intention of engaging in the sex. The Court of Appeal held that the essence of prostitution is the making of an offer of sexual services for reward. An intention to perform the services is irrelevant, as is the fact of failing to provide them (see further Diduck and Wilson, 1997).

Finally, an interesting recent decision of the European Court of Justice has found that the activity of prostitution may in some circumstances be regarded as a service provided for remuneration within the meaning of Article 52 of the EC Treaty (now after amendment, Article 43 EC). Jany v. Staatssecretaris van Justitie, Case C-268/99, 20th November, 2001 was a case taken by six women, all of them Polish or Czech nationals, engaged as window prostitutes in Amsterdam. They challenged the Dutch Secretary of State for refusing them the residence permits they needed to be able to continue working as self-employed prostitutes. The Court decided that EC law allowed the Dutch authorities to insist that, in order to obtain residence permits, Polish and Czech citizens would have to show that they genuinely intended to become self-employed in the Netherlands and had sufficient financial resources to be able to do so successfully. The Court thus had to consider whether prostitution could amount to a self-employed activity at EC law. Noting that prostitution may be described as ‘an activity by which the provider satisfies a request by the beneficiary in return for consideration without producing or transferring material goods’ (para. 48), the Court decided that it therefore falls within the EC law concept of economic activities, since it is ‘a provision of services for remuneration’ (para. 49). 

The Court noted further that prostitution is not prohibited as such in most EU Member States, and that ‘prohibitions relate more to certain wider phenomena such as soliciting, white-slaving, prostitution of minors, procuring and the clandestine residence of workers’ (para. 52). Further on, the Court repeated that ‘Far from being prohibited in all Member States, prostitution is tolerated, even regulated, by most of those States….’ (para. 57). In the circumstances, the Court concluded that in each of the applicants’ cases, they could obtain a residence permit if the national court decided that they were carrying on prostitution as ‘an economic activity pursued by a self-employed person’. However, prostitution could only be categorised as such, if it was carried on: (a) outside any relationship of subordination regarding the choice of activity or conditions of work and remuneration, (b) under that person’s own responsibility, and (c) in return for remuneration paid to that person directly and in full (para. 70). 

Further consideration of EC/EU law and its impact upon prostitution in Ireland is provided below in the section on International Legal Standards.

2.1.2
Law on Prostitution 1824 - 1922

An examination of early statutes dealing with prostitution, such as the Vagrancy Act, 1824, demonstrates that legislative concern from the nineteenth century and before centered not on the existence of prostitutes, but on their public activities. Section 3 provided that ‘every common prostitute wandering in the public streets or public highways, and behaving in a riotous or indecent manner, shall be deemed an idle and disorderly person within the true intent and meaning of this Act.’

The Metropolitan Police Act, 1839 further provided for the prosecution of a 'common prostitute' or 'nightwalker' for loitering or being in a public place for the purposes of prostitution or soliciting. It is significant that none of the key terms used in the laws of this period were defined in the Acts. 

Various other public order statutes of the time also contained measures aimed at regulating the public activities of prostitutes. For example, section 28 of the Town Police Clauses Act, 1847 referred to ‘Every common Prostitute or Nightwalker loitering and importuning Passengers for the Purpose of Prostitution.’  Section 72 of the Towns Improvement (Ireland) Act, 1854 stated that ‘Every common Prostitute or Nightwalker loitering and importuning Passengers for the Purpose of Prostitution, or otherwise offensive, shall be liable to a fine not exceeding Forty Shillings.’  Under section 14 of the Dublin Police Act, 1842, the opinion of a police officer as to whether any individual woman was a prostitute was sufficient evidence for the court. 

In the 1860s, the full force of the law was brought to bear on prostitution, with the enactment of the notorious Contagious Diseases Acts, 1864-69. These Acts introduced registration and compulsory medical examination for prostitutes, aimed at protecting soldiers, who were not examined, from venereal disease. Under the Act, a woman could be summoned before a judge if suspected of being a prostitute with venereal disease who had been soliciting in a public place. She could be forcibly examined medically and detained for up to three months if found to be suffering from venereal disease. After a long ‘moral reform’ campaign, the Acts in their entirety were finally repealed in the 1880s. The Criminal Law (Amendment) Act, 1885 was then passed, giving the police extensive powers against procurers and brothel keepers. The implementation of the new legislation was very successful in reducing the number of brothels. However this had the effect of forcing prostitutes back onto the streets. 

Commentators (for example Walkowitz, 1980; O'Malley, 1996) have noted that the repressive operation of the Contagious Diseases Acts and the fervour of the Victorian moral reformers both had the result of isolating prostitutes from their communities. In turn, they were rendered more dependent in every way upon men. Another drawback to the moral reform crusade was that it disregarded the social circumstances that forced women into prostitution in the first place, in effect treating the symptoms rather than the disease. Further, much of the moral reform focused on the need to protect ‘honest’ women from being mistaken for prostitutes by potential clients and/or police.

The withdrawal of the British garrison in Dublin in 1922 led to the decline of prostitution in the previously notorious area of ‘Monto’ in Dublin. This, together with a campaign by Legion of Mary in the early 1920s to drive prostitution out of the area, indirectly brought about a change in the legal regulation of prostitution. No longer could the policing of prostitution be confined to one area; instead, law enforcement became directed against individuals engaged in prostitution in different geographic areas. Because of this change, the identification of prostitutes became more problematic, and thus the definitions in the legislation took on a new significance. 

2.1.3
Post-Independence Irish Criminal Law

The Criminal Law Amendment Act, 1935 was the first post-Independence Irish law to deal with prostitution, and was drafted in similar terms to the nineteenth century statutes. It contained a comprehensive prohibition on ‘public indecency,’ criminalised brothel keeping, and made it an offence for a common prostitute to loiter in a public place and importune or solicit passers-by for the purposes of prostitution. Section 16(1) of the Act (now repealed by section 14 of the Criminal Law (Sexual Offences) Act, 1993) provided that:

Every common prostitute who is found loitering in any street, thoroughfare, or other place and importuning or soliciting passers-by for purposes of prostitution or being otherwise offensive to passers-by shall be guilty of an offence under this section and shall on summary conviction thereof be liable, in the case of a first such offence, to a fine not exceeding two pounds or, in the case of a second or any subsequent such offence, to imprisonment for any term not exceeding six months.

After the dispersal of the prostitutes of ‘Monto’, the Criminal Law Amendment Act, 1935, supplemented by earlier legislation, continued to be enforced with the purpose of containing and controlling the most visible manifestations of prostitution. Beyond this minimal policing, it would appear that no developments in legislation or policy on the subject took place for over twenty years.

However, a major initiative in policing did commence in 1964. That year, a Garda Síochána campaign was set up in Dublin to apply criminal law to clients as well as prostitutes. Gannon (1980: 10) explains that the Gardaí had received complaints from ‘respectable’ women who had been accosted by men looking for prostitutes. The newly established Ban Gardaí (women police) were thus sent out on the streets around St. Stephen’s Green in order to entrap these men. When approached by would-be clients, the Ban Gardaí were instructed to engage them in haggling, so that the Vice-Squad could arrest them. They would then appear in court next morning charged with the common law offence of ‘breach of the peace’. 

The publication of names and addresses of the male clients in the press, according to Gannon (1980: 12), caused panic among those in power. Apparently the policy was discontinued ‘with indecent haste’, due to publicly expressed concerns about the safety of the Ban Gardaí, as well as the supposed desire to protect the clients’ families.

However, the practice of charging women with being ‘common prostitutes’ under the Criminal Law Amendment Act, 1935 continued. The treatment of prostitutes was only to change following the landmark 1980 Supreme Court decision in King v. AG. King had been convicted under section 4 of the Vagrancy Act, 1824, for being a ‘suspected person or reputed thief’ found loitering in public. Evidence of his previous character was therefore necessary in order to convict him. On appeal, the Supreme Court overturned his conviction, ruling that section 4 was ‘so arbitrary, vague and difficult to rebut’ that it was clearly in breach of Article 38.1 of the Constitution.

The term ‘common prostitute’ used in earlier legislation and in section 16 of the 1935 Act was as vague and ill-defined as that found unconstitutional in King, yet apparently it continued to be used against women for some time after this landmark case. A conviction could be secured either where a Garda gave evidence that the woman had been found loitering on more than one occasion previously, or where the woman's previous convictions for loitering or soliciting were put in evidence. This method of proving the offence was thus similar to that used before the King decision. After the King case, for a time women engaged in prostitution were also prosecuted either for the common law offence of breach of the peace or for aiding and abetting indecent exposure under section 5 of the Summary Jurisdiction (Ireland) Act, 1871. But both these approaches proved ineffective from the point of view of securing convictions, and the number of prosecutions for prostitution-related activities generally declined. 

In 1985, the Law Reform Commission (LRC) issued a Report on Vagrancy and Related Offences (LRC 11-1985). It advocated the creation of two new offences to cover both the prostitute and the client: first, loitering for the purpose of soliciting or being solicited; and second, soliciting another person for the purpose of prostitution. The Report also recommended that ‘kerb-crawling’ be criminalised. The Vagrancy Report represented the first attempt by a State body to tackle the issue of prostitution in a considered fashion, but unfortunately the Commission ultimately accepted the rationale of the nineteenth century legislation, with its emphasis on ‘loitering’ and ‘soliciting’. The new offences it recommended used similar language, yet the proposed financial penalties were to undergo an alarming increase, from a maximum five pounds fine to a £500 fine. It is regrettable that the Commission did not consider what effect this increase might have, and that it did not consider more fully the arguments against retaining imprisonment as a penalty. As O’Malley writes (1993: 20-02), in the Commission’s report, ‘prostitution was considered in the context of vagrancy offences which meant that it was not analysed as a social issue, and the problems and rights of prostitutes themselves [were] ignored.’

No immediate action was taken on the basis of the Commission’s Report. The January 1993 Report of the Second Commission on the Status of Women also contained a section on prostitution, which again was disappointingly superficial. The Commission described prostitution as a ‘potential public nuisance’, and reported their concern that in certain areas ‘any woman may be approached on the erroneous assumption that she may be a prostitute, giving rise to considerable distress and fear on the part of women so approached.’  It is interesting that the drafters of the Report displayed less concern about the effect of the law on prostitutes themselves. 

2.1.4
Current Criminal Law on Prostitution – the 1993 Act

Reform of the law finally came about in 1993 with the passing of the Criminal Law (Sexual Offences) Act, 1993. This Act dealt with three distinct issues: firstly, it brought about the decriminalisation of male homosexual activity; secondly, it created an offence of sexual intercourse with a mentally impaired person; and thirdly, it introduced new offences related to prostitution. 

Although there have been significant recent changes to other provisions of the Act, discussed further below, it continues to represent the current law on prostitution, containing within it the majority of prostitution-related offences at Irish law (although some relevant offences are contained in other legislation – see further below). 

The 1993 Act represented a limited attempt to modernise the law. Perhaps most notably, it did so through dropping the term ‘common prostitute,’ and creating gender-neutral offences of loitering and soliciting for the first time, thus extending the criminal law to cover men as well as women engaged in prostitution; and to cover clients and touts, not just prostitutes themselves. Greatly increased penalties were also introduced for all the prostitution-related offences. Unfortunately, however, the terms ‘loitering’, ‘soliciting’ and ‘importuning’ were preserved in the Act. It appears that no attempt was made to examine other ways in which prostitution could be regulated, nor to examine the potential effect of the new law on the lives of those engaged in prostitution. As a result, the provisions of the Act dealing with prostitution ‘do not display any fundamental reassessment of what the law’s role should be in the area of prostitution’, but retain the basic policy that prostitution is not illegal per se, but ‘must be subject to various kinds of restraints in order to prevent it becoming a nuisance or an affront to public decency’ (O’Malley, 1993: 20-02). 

The Act was given a restricted two-day debate in the Dáil in June 1993. In the course of the very brief debate, the provisions on prostitution were criticised, in general, for their potential adverse effect upon those engaged in prostitution, and in particular, for the heavy maximum penalties the Act introduced for prostitution-related offences. Most commentators predicted that prostitutes themselves would be the most likely targets of the new law, despite the extension of definitions to cover clients and touts. 

Despite the Minister's assurances that clients would also be targeted, it may be concluded that the new Act has had substantive adverse effects upon the lives of prostitutes, while retaining much of what was most objectionable about the old law. In its favour, the 1993 Act did repeal much of the old legislation. However, it does not define 'prostitution' itself, thus retaining the definition provided by the early cases cited previously. Perhaps its most unfortunate aspect, as mentioned above, is that it still retains the traditional terms of 'loitering' and ‘soliciting' or ‘importuning’ as the basis for prosecution. Thus, in practice predictive identifying evidence must still be used to convict for prostitution under the new Act. The retention of the old terms also has the wider effect identified by Ryan (1997). She has described how the language used in the law, in particular the use of words such as ‘loitering’ and ‘soliciting’, tends to create recognisable descriptions of ‘the prostitute’ constructed on the basis of appearance, time and place of presence. Ryan argues that once a woman has been identified as a prostitute in this way, this in turn provides legal evidence of her ‘intent to prostitute’. 

2.1.4.1 Section 1 of the 1993 Act – Definitions

Section 1 of the Act deals with interpretation of terms used throughout. In particular, ‘public place’ is defined as meaning ‘any place to which the public have access whether as of right or by permission and whether subject to or free of charge.’

The term 'soliciting' is retained in the section, but in a new development has been defined to cover prostitutes and clients of either sex, or anyone who touts on behalf of a prostitute. Section 1(1) states that ‘“solicits or importunes” includes soliciting or importuning from a motor vehicle’, thus covering so-called kerb crawling by potential clients. Section 1(2) provides in full that:

In this Act a person solicits or importunes for the purposes of prostitution where the person—
(a) offers his or her services as a prostitute to another person,

(b) solicits or importunes another person for the purpose of obtaining that other person's services as a prostitute, or

(c) solicits or importunes another person on behalf of a person for the purposes of prostitution.
Section 1(4) provides that: 

In this Act and in any other enactment, whether passed before or after

this Act, a reference to a prostitute includes a reference to a male person

who is a prostitute and a reference to prostitution shall be construed accordingly.
Interestingly, a slightly different definition is offered depending on whether the defendant is a prostitute, or a client or tout. Section 1(2)(a), which applies to those engaged directly in prostitution, covers any person who ‘offers his or her services as a prostitute to another person.’  This is a broader definition than the slightly narrower phrase used in sections 1(2)(b) and 1(2)(c) to cover clients and touts, both of which require that such persons actually ‘solicit or importune’, rather than that they merely ‘offer … services’. 

Two provisions, sections 6 and 7 of the Act, create new soliciting and importuning offences. It is proposed to consider each in turn. 
2.1.4.2   Soliciting or Importuning under Section 6 of the 1993 Act

Section 6 of the Act provides that:

A person who solicits or importunes another person for the purposes of the commission of an act which 
would constitute an offence under section 3, 4 or 5 of this Act or section 1 of the Criminal Law Amendment Act, 1935, shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding £1,000 or to imprisonment for a term not exceeding 12 months or to both.

This provision, when originally enacted, made it an offence to solicit or importune, in public or in private, another person to engage in buggery with a person under the age of 17 (an offence under section 3 of the Act), gross indecency with a boy under the age of 17 (an offence under section 4 of the Act), sexual intercourse with a mentally impaired person (an offence under section 5 of the Act), or sexual intercourse with a girl under 17 (an offence under sections 1 and 2 of the 1935 Act). The Minister for Justice indicated upon introducing the Bill in the Dáil that this section was intended to prevent young persons and persons with learning disabilities from being solicited for sexual purposes, and that such solicitation often took place in private residences, such as the child’s home or a neighbour’s home, for example (432 Dáil Debates Col. 1979).

However, despite this worthwhile intention, section 6 has now been rendered effectively obsolete following the May 2006 Supreme Court decision in CC v. Ireland & Others, and the subsequent passing of the Criminal Law (Sexual Offences) Act, 2006 (see further below at section 2.1.8). 
In the CC case, the Supreme Court upheld a challenge under the Constitution to section 1(1) of the Criminal Law Amendment Act, 1935, which criminalised ‘unlawful carnal knowledge’ of a girl aged under 15 years. The Court decided unanimously that the offence was unconstitutional because it did not allow a defence of mistake as to age. 

Only days after the judgment, the Oireachtas passed legislation aimed at replacing the impugned offences. The Criminal Law (Sexual Offences) Act, 2006 creates in sections 2 and 3 two new offences of ‘defilement of child’, both incorporating a defence of honest mistake as to the age of the child. Section 2 concerns defilement of a child under 15 years of age, and section 3 refers to defilement of a child under 17. 

Section 8 of the Act repeals sections 1(2) and 2 of the Criminal Law Amendment Act, 1935, and sections 3 and 4 of the Criminal Law (Sexual Offences) Act, 1993. This means that the new offences of ‘defilement of child’ have now replaced the offence of buggery with a person under the age of 17 under section 3 of the 1993 Act, gross indecency with a boy under the age of 17 (under section 4 of the 1993 Act), and of course the offence of unlawful carnal knowledge of a girl under 17 (sections 1 and 2 of the 1935 Act). 

However, no ‘saving clause’ was included within the 2006 Act to amend section 6 of the 1993 Act to reflect these subsequent repeals and the new offences. Thus, it appears that section 6 of the 1993 Act now refers to offences that are no longer in force. The only effect it has, therefore, is to criminalise soliciting or importuning a person for the purpose of committing an offence under section 5 of the 1993 Act – the crime of sexual intercourse with a mentally impaired person. Otherwise section 6 is now redundant.

2.1.4.3    Soliciting or Importuning under Section 7 of the 1993 Act

The main offence of soliciting is contained in section 7 of the 1993 Act, and has not been subject to the recent changes affecting section 6. Unlike the section 6 offence, it may only be committed in a public place or street. Section 7 provides in full that:
A person who in a street or public place solicits or 
importunes another person or other persons for the purposes of prostitution shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding—

(a) £250, in the case of a first conviction,

(b) £500, in the case of a second conviction, or

(c) £500 or to imprisonment for a term not exceeding 4 weeks or to both, in the case of a third or any subsequent conviction.

A public place is defined in section 1(1) as meaning any place to which the public has access either as of right or with permission, irrespective of charges. 

This offence reflects again the general underlying theme of the criminal law, that prostitution itself is not a crime. Section 7 effectively replaces section 16 of the Criminal Law Amendment Act, 1935, discussed earlier, and repealed by section 14 of the 1993 Act. It would seem that the common law definitions of ‘soliciting’, ‘importuning’ and ‘prostitution’ would apply to the new offence. One notable feature of section 7 is that it prescribes markedly heavier penalties for the offence of soliciting or importuning, and that the maximum penalty increases with repeated convictions. 

2.1.4.4 Loitering under Section 8 of the 1993 Act

The law on soliciting and importuning may have remained substantially the same as before, but the 1993 Act introduced much more significant change to the law on loitering. Loitering is not defined in section 1 of the Act, and is not an offence in itself. This was because of concerns that the offence of loitering would no longer be constitutionally permissible in the light of the decision in the King case discussed above. Indeed, section 14 of the Act provides for the repeal of the earlier offences of ‘loitering and importuning’ under the 1847 and 1854 Acts. Instead, section 8 creates a new offence, committed where a Garda who 'has reasonable cause to suspect' that a person is ‘loitering in a street or public place in order to solicit for prostitution’, has directed that person to leave that place ‘immediately’. If they fail to do so without reasonable cause, that person may then be charged with ‘loitering for the purposes of prostitution’. Section 8 provides in full that:

(1) A member of the Garda Síochána who has reasonable cause to suspect that a person is loitering in a street or public place in order to solicit or importune another person or other persons for the purposes of prostitution may direct that person to leave immediately that street or public place.

(2) A person who without reasonable cause fails to comply with a direction under subsection (1) shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding—

(a) £250, in the case of a first conviction,

(b) £500, in the case of a second conviction, or

(c) £500 or to imprisonment for a term not exceeding 4 weeks or to both, in the case of a third or any subsequent conviction.

(3) In this section “loitering” includes loitering in a motor vehicle.

Once again, markedly heavier penalties are prescribed for this offence than were previously applicable for the offence of loitering, and the maximum penalty increases with repeated convictions. 

Difficulties with the prosecution of the section 8 offence have arisen on a number of occasions, largely because of its similarity to the public order offence of ‘failure to comply with a direction of a member of the Garda Síochána’ contained in section 8(2) of the Criminal Justice (Public Order) Act, 1994, which has generated some relevant case law. In the 1995 case of DPP (Sheehan) v. Galligan, Laffoy J in the High Court held that in order to convict a person for an offence under section 8 of the Public Order Act, it would be necessary for the prosecution to show that the accused was warned that failure to comply with the Garda’s direction could lead to a criminal conviction. Thus, in the later case of Bates v. Brady, a conviction under section 8(2) of the Public Order Act was quashed by the High Court where the prosecution had failed to bring evidence that such a warning had been given. Ó Caoimh J stated that:

It is clear that unless it can be shown that the accused was given the warning or knew that the failure to comply with the requirement would result in him committing a criminal offence, that the offence itself is not committed.

These cases have clear application to the prosecution of offences under section 8 of the 1993 Act. In DPP v. Nugent and O’Connor, the High Court ruled similarly in respect of the prosecution of such offences that evidence would have to be presented to the court that an accused was informed of the fact that if she did not comply with the direction being given to her by a Garda that she would be committing a criminal offence.

A different aspect of section 8 was considered by the High Court in People (DPP) v. Keogh. The defendant had been standing with three other women at Wilton Place in Dublin at 1.20 am when they were approached by a Sergeant Kyne, who cautioned them appropriately and ordered them to move on under section 8. Less than an hour and a half later, he returned to the same place and found the defendant there. He then arrested her under section 8(2) for failing to comply with his direction to move on. At the District Court, he gave evidence that the area was well-known as a ‘red-light’ district, and that he had known the defendant for two and a half years and had previously seen her approaching cars in the same area. The defence objected to this evidence, relying upon King v. AG [1981] IR 233, on the basis that evidence of the accused’s previous behaviour was inadmissible. The District Court stated a case to the High Court on this point. 

In that Court, Kelly J held that the offence created by section 8 is not that of soliciting or importuning for the purposes of prostitution, but of failing without reasonable cause to comply with the direction given by the Garda. He held further, referring to the judgment of McWilliam J in King, that insofar as a Garda may: 

rely upon knowledge of the previous character and activities on the part of the Accused, I am of opinion that he is not entitled to adduce evidence of such character or activities as part of his testimony in chief [p.7]. 

Thus the evidence offered by Sergeant Kyne concerning the Defendant’s previous behaviour was inadmissible. He was not entitled to base his reasonable suspicion on his prior knowledge of the defendant. However, Kelly J concluded that, quite apart from the inadmissible evidence, the evidence that the Sergeant had found four women standing in a ‘red-light’ district at 1.20 am could be sufficient to satisfy the Sergeant’s reasonable suspicion.

It is worth noting, finally, that the soliciting and loitering offences as outlined above and created under sections 6, 7 and 8 of the 1993 Act are only capable of being tried as summary offences (i.e. there is no right to jury trial in the Circuit Court, and instead all of these offences must be tried before a judge in the District Court, the court which under the Constitution has jurisdiction to deal only with ‘minor offences’). 

By contrast, the offences discussed below and created by sections 9, 10 and 11 (broadly speaking the ‘organisation of prostitution’ offences) are regarded as being more serious, and they may be tried either summarily (in the District Court) or on indictment (i.e. before a judge and jury in the Circuit Court).

2.1.4.5 Organisation of Prostitution Offences under the 1993 Act

Sections 9, 10 and 11 of the Act deal with the organisation or management of prostitution. The offence of brothel keeping created by section 13 of the 1935 Act is repealed by section 14, and replaced by this new set of offences. 

Section 9, which criminalises the ‘organisation of prostitution’, provides that: 

A person who for gain—

(a) controls or directs the activities of a prostitute in respect of prostitution,

(b) organises prostitution by controlling or directing the activities of more than one prostitute for that purpose, or

(c) compels or coerces a person to be a prostitute, shall be guilty of an offence and shall be liable—

(i)  on summary conviction to a fine not exceeding £1,000 or to imprisonment for a term not exceeding 6 months or to both, or

(ii) on conviction on indictment to a fine not exceeding £10,000 or to imprisonment for a term not 
exceeding 5 years or to both.
Section 10(1) makes it an offence for any person knowingly to live in whole or in part on the earnings of the prostitution of another person, providing: 

(1) A person who knowingly lives in whole or in part on the earnings of the prostitution of another person and aids and abets that prostitution shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding £1,000 or to imprisonment for a term 
not exceeding 6 months or to both.

Section 10(2) provides that a District Judge may issue a search warrant authorising a member of the Garda Síochána to enter any premises that is suspected on reasonable grounds to be used for the purposes of prostitution. Section 10(3) makes it an offence to obstruct or interfere with any Garda carrying out a search authorised by such a warrant.

Section 11 penalises the use of premises as a brothel, providing that:


A person who—

(a) keeps or manages or acts or assists in the management of a brothel,

(b) being the tenant, lessee, occupier or person in 
charge of a premises, knowingly permits such premises or any part thereof to be used as a brothel or for the purposes of habitual prostitution, or

(c) being the lessor or landlord of any premises or 
the agent of such lessor or landlord, lets such premises or any part thereof with the knowledge that such premises or some part thereof are or is to be used as a brothel, or is wilfully a party to the continued use of such premises or any part thereof as a brothel, shall be guilty of an offence and shall be liable—

(i)  on summary conviction to a fine not exceeding 
£1,000 or to

        
imprisonment for a term not exceeding 6 months 
or to both, or

(ii) on conviction on indictment to a fine not exceeding £10,000 or to imprisonment for a term not 
exceeding 5 years or to both.
Section 11 effectively re-enacts section 13 of the 1935 Act, which criminalised brothel-keeping, but it greatly increases the maximum penalty available. The Act does not define brothel, although at common law brothels have been defined as houses 'resorted to or used by more than one woman for the purposes of fornication' (Gorman v. Standen). O’Malley suggests that this definition, with its use of the term ‘fornication’ instead of ‘prostitution’, implies that section 11 might not apply to a case in which an alleged brothel was occupied by male prostitutes, or where the acts taking place in the house did not include sexual intercourse (O’Malley, 1993: 20-11).

2.1.4.6 Other Provisions of the 1993 Act

Section 12 of the Act amends section 19 of the Criminal Law Amendment Act, 1935, which provides for the search of brothels. Section 13(1) provides the Gardaí with the power of arrest without warrant where they reasonably suspect ‘that a person has committed an offence under section 4, 6, 7, 8 (2) or 10 (3) of the Act.’ Section 13(2) provides that the Gardaí may demand that the person arrested must provide a name and address, and section 13(3) makes it an offence, punishable by a fine of up to £500, to refuse to do so or to give a false or misleading name or address.

Finally, as stated above, a number of earlier statutory provisions are repealed by section 14 of the 1993 Act, notably section 14(11) of the Dublin Police Act, 1842; the words ‘every common Prostitute or Nightwalker loitering and importuning Passengers for the Purpose of Prostitution’ in section 28 of the Town Police Clauses Act, 1847; and similar words in section 72 of the Towns Improvement (Ireland) Act, 1854. 

In a comment on the Act, Ring (1996) noted that the provisions in relation to prostitution were ‘designed to deal with difficulties that had arisen in the prosecution of prostitutes in the early 1980s and which had meant that, for more than a decade, such prosecutions had almost disappeared from the courts in the Republic.’ 

These difficulties were of course based on the problem of proving that a person was a ‘common prostitute,’ once the decision in King had established that evidence tending to show prior convictions was inadmissible. Ring noted that the term ‘common prostitute’ used in the earlier statutes had been replaced by the neutral word ‘person’ in the new Act, but she also noted that the new offences created in sections 7 and 8 raised ‘awkward problems for Gardaí’. She pointed out that they must ‘first have reasonable cause for believing that a person is involved in prostitution before they can issue a warning. Then they must prove that the person failed to comply with that direction. And finally the court will have to decide – if the person moves from the area in question, but returns later – whether they have failed to comply with the Garda’s request.’

The later decisions in Nugent, Keogh and other decisions discussed above, bear out Ring’s predictions as to the awkward nature of the new offences from the point of view of the prosecution.

2.1.5 Other Criminal Offences related to Prostitution

Although most prostitution-related offences are now contained in the 1993 Act, other relevant offences may be found in separate legislation. Section 2 of the Criminal Law Amendment Act, 1885 penalises the procuring or attempted procuring of a woman or girl to become a common prostitute in Ireland or elsewhere, or to have her live in or frequent a brothel in Ireland or elsewhere. Under section 3 of the same Act, it is an offence to procure or attempt to procure a woman by threats, intimidation or false pretences to have unlawful sexual intercourse. Section 8 of the 1885 Act makes it an offence to detain any woman or girl against her will in a brothel.

Section 23 of the Criminal Justice (Public Order) Act, 1994 prohibits any person from publishing, distributing or causing to be published or distributed any advertisements for brothels or prostitutes in Ireland. The provision is wide enough to cover advertisements that do not include the words ‘brothel’ or ‘prostitute’, but instead use words such as ‘massage parlours’. The prohibition also covers advertisements posted on the internet, but does not cover advertisements for brothels located outside the State. Section 23(3) provides a defence for those whose business it is to publish, distribute or arrange for the publication or distribution of advertisements. Where they can show that the advertisement was received by them in the ordinary course of their business, they will have a defence if they did not know nor had reason to suspect that the advertisement related to a brothel or prostitute. 

The Sexual Offences Jurisdiction Act, 1996 makes it an offence under section 2 for a person who is a citizen of or ordinarily resident in the State to do an act outside the State against or involving a child which constitutes an offence under the law of that place, and would constitute an offence referred to in the Schedule if done in the State (i.e. a sexual offence against a child). The Act also criminalises so-called ‘sex tourism’, by making it an offence under section 3 to knowingly arrange to transport, or to transport, a person from within the State to a place in or outside the State for the purpose of enabling that person or any other person to commit a sexual offence of the type referred to in section 2. The DJELR has recently however published the heads of a Trafficking in Persons Bill in which it has proposed that section 3 would be repealed and replaced with more comprehensive provisions on trafficking and sexual offences against children (DJELR, 2006: Head 17). This proposed Bill is discussed further below in section 1.9.

Other legislation also deals specifically with the protection of children against sexual exploitation. The Child Care Act, 1991, allows intervention by the State to protect a child from abuse including trafficking or sexual exploitation. Similarly, the Children Act, 2001 provides a statutory framework for the protection of children. Section 248, for example, makes it an offence to allow a child to reside in or frequent a brothel (a child is currently defined as a person under 17 years of age, but this definition would change to cover children under 18 years of age in the DJELR 2006 proposals). Section 249 of the Children Act, 2001 makes it an offence for a person who has the custody, charge or care of a child to cause or encourage ‘the seduction or prostitution of, or a sexual assault on, the child’. 

Legislation creating other offences dealing specifically with trafficking for sexual exploitation of adults or children is considered under a separate heading below at section 2.1.9.

2.1.5.1 Effect of the Criminal Law on Prostitution

The 1993 Act, like the earlier legislation, is clearly based upon a political concern to protect neighbourhoods and 'respectable' women from harassment, by the suppression of public loitering and soliciting. As O'Malley argues (1996: 202), it therefore proceeds from the assumption that prostitution must be contained within certain limits and hidden from public view. Because the act of selling sex itself is not illegal, the double standard is apparent. The law targets only the most visible manifestations of prostitution, not the private exploitation of women.

The application of the 1993 Act has had a number of specific effects on those engaged in prostitution. Garda figures on prostitution show that numbers of offences reported as having been committed, and conviction rates, are generally low. (For further discussion of the numbers that may be involved in prostitution, see Chapters One and Three.) 

2.1.6 Reporting and Conviction Rates for Prostitution Offences

The annual Garda Síochána reports give figures of those prosecuted and convicted for prostitution-related offences. Due to the way in which the annual Garda reports are presented, it is somewhat difficult to obtain an overall picture of such offences. Overall, offences are divided into two classifications; more serious offences generally are classified as ‘Headline Offences’, which cover ten headline groupings (such as ‘Homicides’, ‘Assaults’ and so on). Less serious offences generally are classified as ‘Non-Headline Offences’, of which there are 114 different headings grouped into 33 separate groups. 

The problem with prostitution-related offences is that they are classified as both Headline and Non-Headline. Thus, some are contained within the group of crimes known as ‘Headline Offences’, where they are listed under the heading of ‘Group 03 – sexual offences’. Others are however recorded in the section dealing with ‘Non-Headline Offences,’ where they are contained under the heading ‘Group 23 Prostitution Non-Headline Offences’. To complicate things further, different information is recorded in the reports on different types of crime, with more detailed information generally presented on those categorised as ‘Headline’. In particular, the number of crimes reported and detected is recorded in respect of Headline offences, but not in respect of Non-Headline crimes. 

In order to provide some picture of trends, both Headline and Non-Headline prostitution-related offences have been taken together, in reviewing the relevant data presented in the Garda Annual Reports for the last three years (2003, 2004 and 2005). The following tables have been generated for the purpose of this report.

2.1.6.1 Prostitution-Related Criminal Proceedings Over Last Three Years

Table 2.1 – Prostitution-Related Criminal Proceedings 2003 

	Offence

Type 
	No. of offences reported /known to Gardaí
	No. of offences  detected
	No. 

of 

offences

in which criminal proceedings commenced
	Convictions
	Acquittals/

Dismissals/

No conviction/

Nolle Prosequi 

Entered
	Still 

Awaiting

Final Determination
	Male
	Female

	(Headline)

Prostitution
	122
	115
	57
	18 (all

summary)
	8
	21
	9 (all

over

21)
	11 (all

over 21)

	(Headline)

Brothel Keeping
	6
	4
	2
	0
	0
	1
	0
	0

	Non-Headline
	
	
	
	
	
	
	
	

	Section 6 Soliciting
	n/a
	n/a
	2
	0
	0
	0
	0
	0

	Section 7 Soliciting
	n/a
	n/a
	169
	27
	10
	67
	14 (one aged 18-21)
	10

	Section 8 Loitering
	n/a
	n/a
	54
	4
	0
	40
	0
	4

(all over 21)

	Section 10

Living off Earnings
	n/a
	n/a
	0
	0
	0
	0
	0
	0

	Other Non-Headline Prostitution
	n/a
	n/a
	0
	0
	0
	0
	0
	0


Table 2.2 – Prostitution-Related Criminal Proceedings 2004

	Offence

Type 
	No. of offences reported /known to Gardaí
	No. of offences  detected
	No. of offences

in which criminal proceedings commenced
	Convictions
	Acquittals/

Dismissals/

No conviction/

Nolle Prosequi Entered
	Still 

awaiting 

Final Determination
	Male
	Female

	(Headline)

Prostitution
	25
	24
	13
	3 (all

summary)
	0
	14
	7 (all

over

21)
	10 (all

over 21)

	(Headline)

Brothel Keeping
	6
	5
	0
	0
	0
	0
	0
	0

	Non-Headline
	
	
	
	
	
	
	
	

	Section 6 Soliciting
	n/a
	n/a
	0
	0
	0
	0
	0
	0

	Section 7 Soliciting
	n/a
	n/a
	218
	35
	16
	167
	21 (one aged 18-20)
	11 (one aged 18-20)

	Section 8 Loitering
	n/a
	n/a
	101
	10
	2
	89
	1 (all over 21)
	7 (all over 21)

	Section 10

Living off Earnings
	n/a
	n/a
	1
	0
	0
	1
	0
	0

	Other Non-Headline Prostitution
	n/a
	n/a
	0
	0
	0
	0
	0
	0


Table 2.3 – Prostitution-Related Criminal Proceedings 2005

	Offence

Type 
	No. of offences reported /known to Gardaí
	No. of offences  detected
	No. of offences

in which criminal proceedings commenced
	Convictions
	Acquittals/

Dismissals/

No conviction/

Nolle Prosequi Entered
	Still 

Awaiting

Final Determination
	Male
	Female

	(Headline)

Prostitution
	19
	19
	12
	3 (all

summary)
	5
	8
	1 (all

over

21)
	2 (all

over 21)

	(Headline)

Brothel Keeping
	7
	3
	1
	0
	0
	0
	0
	0

	Non-Headline
	
	
	
	
	
	
	
	

	Section 6 Soliciting
	n/a
	n/a
	0
	0
	0
	0
	0
	0

	Section 7 Soliciting
	n/a
	n/a
	57
	14
	7
	36
	10 (all over 21)
	3 (all over 21)

	Section 8 Loitering
	n/a
	n/a
	38
	7
	3
	28
	0
	5 (all over 21)

	Section 10

Living off Earnings
	n/a
	n/a
	0
	0
	0
	0
	0
	0

	Other Non-Headline Prostitution
	n/a
	n/a
	0
	0
	0
	0
	0
	0


Source for all above tables: Garda Annual Reports 2003, 2004 and 2005 (last available).

2.1.6.2 Analysis of Data on Prostitution Offences

A number of general observations may be made about this data. First, as noted above, the way in which prostitution-related offences are recorded is unnecessarily complicated. It is wholly unnecessary to divide up these offences into the two categories of ‘Headline’ and ‘Non-Headline’. More serious offences generally are classified as ‘Headline Offences’, so it might be expected that these are the sort of offences that would be tried on indictment (i.e. before a judge and jury in the Circuit Court). Yet the Reports record that all of the convictions in respect of so-called ‘Headline’ prostitution-related offences were summary (i.e. before a judge only in the District Court, which under the Constitution may only try ‘minor offences’). This begs the question why prostitution-related offences are included under the ‘Headline’ classification. It is especially frustrating because it is unclear from the ‘Headline’ figures exactly which offence is concerned, since the figures refer only to ‘prostitution’ and to ‘brothel keeping’. Presumably the heading ‘brothel keeping’ refers to those prosecuted under section 11 of the 1993 Act. But there is no offence in the 1993 Act described simply as ‘prostitution’. None of the loitering/soliciting offences created under that Act are capable of being tried on indictment, so presumably the heading of ‘prostitution’ does not refer to those. It might be assumed that the heading refers to those prosecuted for the offences under sections 9 and 10 of the 1993 Act of ‘organisation of prostitution’ or ‘living on earnings of prostitution’, but this is not clear. 

The data has other notable features. According to the age profile recorded, there are almost no minors prosecuted for prostitution offences. Separate statistics are kept elsewhere in the Garda Reports on ‘Juvenile Offences’, which are contained in a discrete section of the Report. But over the three years analysed, although headings were included in this section of ‘loitering for purpose of prostitution’ and ‘soliciting for purpose of prostitution’, only two referrals to the juvenile diversion scheme were made (these were both in respect of the offence of ‘soliciting for the purpose of prostitution’ in 2005). Of course, this suggests perhaps more realistically that the Garda Síochána are not prosecuting minors engaged in prostitution, rather than indicating that minors do not commit such offences.

Another interesting feature is the remarkable variation in figures for non-headline prostitution-related offences over the three years, and the widely varying application of the three loitering/soliciting offences created by sections 6, 7 and 8 of the 1993 Act. Overall, it appears that the section 6 offence of soliciting/importuning for commission of a sexual offence was rarely used, even before recent developments rendered it virtually ineffective (see above). Apparently, proceedings were commenced in respect of two section 6 offences in 2003, but no offences under section 6 are recorded in either 2004 or 2005. In contrast, offences are much more likely to be prosecuted under sections 7 and 8, with more than twice as many section 7 offences (soliciting for purpose of prostitution) being prosecuted in 2003 and 2004 than section 8 offences (loitering for purpose of prostitution). In 2003, proceedings were commenced in respect of 160 offences under section 7 but only 54 under section 8. In 2004, the respective figures were 218 (section 7) and 101 (section 8). Prosecutions under both sections dropped dramatically in 2005, to 57 (section 7) and 38 (section 8) respectively.

Another interesting feature of the data relates to the low number of convictions resulting. For example, although a relatively high number of headline ‘prostitution’ offences was reported or known to the Garda Síochána in 2003 (122), of which 115 were detected, proceedings were commenced that year in respect of only 57 offences of prostitution, and the number of persons actually convicted for prostitution within the year was only twenty (nine men and eleven women). In respect of non-headline offences, the conviction rate is similarly low, although no figures are provided for those offences reported or known to the Garda Síochána. In 2003, proceedings were commenced in respect of 223 offences under sections 7 and 8, but only 31 convictions were recorded (a 14% conviction rate). In 2004, 319 prosecutions were commenced under the same sections, and only 45 convictions resulted (again, this meant a 14% conviction rate). The equivalent figures in 2005 were for 95 offences, and 21 convictions (a slightly higher 22% conviction rate).

Finally, in terms of the gender breakdown of those convicted of prostitution-related offences, interestingly it appears that as many, if not more, men as women are being convicted of these offences each year. In 2005, for example, a total of ten men, but only eight women, were convicted of offences under sections 7 and 8 of the 1993 Act. That same year, one man and two women were convicted of a headline prostitution offence. In each year, however, the numbers actually convicted are so small that it is difficult to draw any conclusions from the gender breakdown given.

Indeed, the data – as it is currently presented – is limited in a number of ways. For example, it is not disaggregated by gender, age, or ethnicity, in the initial number of offences reported and detected (even where such figures are given). If it were, this would greatly aid an understanding of the demographic characteristics of those involved in prostitution. However, despite these limitations, the data is useful for gauging general trends in terms of prosecutions and convictions. A fuller picture may however be obtained from the small number of Irish studies conducted into prostitution. More comprehensive discussion of these is provided in Chapter One, but a brief review of findings made concerning the effect of the criminal law upon the lives of those engaged in prostitution is provided here.

2.1.6.3 Attitudes of Those Engaged in Prostitution towards the Criminal Law

Since the 1993 Act came into force, the health board-funded Women's Health Project has which is based in Dublin commissioned three reports giving an overview of female prostitution in Ireland. In general, all three reports found that the 1993 Act had negatively affected the women engaged in prostitution. They were moved on more frequently by the Garda Síochána under the Act; were more reluctant to report assaults on them; and had to spend longer hours engaged in prostitution to make the same money as before. The 1996 report stops short of recommending total decriminalisation, although this is clearly the preferred option of the women interviewed.

In 1998, further research was conducted with DJELR funding into the effect of the legislation on women working in street prostitution in the central Dublin area. Again, the women surveyed complained that the legislation had exposed them to a greater likelihood of assault or abuse by clients, because they run an increased risk of being arrested if they spend too long ‘loitering’ on the street trying to assess the risk posed by each potential client (Haughey and Bacik, 2000). Again, this study and others are discussed in more detail in Chapter One.

2.1.6.4 Conclusions as to the Effect of 1993 Act

Certain conclusions may be drawn from the conviction data and from the findings of the published reports. Clearly, one effect of the 1993 Act has been the routine dispersal of prostitutes, ordered to move on from certain areas by the Garda Síochána under pain of prosecution. This in turn appears to have led to the women becoming engaged in prostitution for longer hours, perhaps in areas that are also less safe or less well known to them. It may also arguably have led to the increased use of brothels rather than ‘street’ prostitution, with clients being recruited over the internet or via coded advertisements. All of these factors have potentially increased the risk of violence to those engaged in prostitution. Indeed, as Bridgeman and Millns argue, the ‘privatised nature of prostitution ensuring that the activities of prostitutes are performed out of public view creates the conditions wherein the prostitute is constantly at danger from sexual violence’ (1998: 737).

A number of related concerns were raised in a 1998 paper produced by the DJELR. Referring to the current statutory penalties for those individuals who solicit minors for the purpose of prostitution, the report pointed out that currently, they are liable to the same penalties as if they solicited an adult. Further, the child whom they solicit for prostitution is also liable for prosecution on the same basis as an adult engaged in prostitution. The DJELR rightly noted the ‘illlogicality’ of laws ‘that criminalise a child who so solicits while, on the other hand, protect a girl under 17 years of age from criminal liability where another person is charged with having carnal knowledge of her, regardless of the circumstances’ (1998: 98). 

It seems then that many aspects of the 1993 Act, based as it is on the same concepts of ‘loitering’ and ‘soliciting’ traditionally used to control prostitution in earlier legislation, are unsatisfactory. While its use of gender-neutral language is to be welcomed, it is not clear from the Garda figures available that it is in fact being enforced in a gender-neutral way. Although it appears that men are convicted in the same numbers as women, the conviction rates are so low that it is difficult to draw any conclusions from the limited gender breakdown provided. 

The views expressed about the effects of the Act by women engaged in prostitution indicate that it can form a basis for Garda harassment. In addition, the system of increased penalties has been counter-productive and has had the unfortunate effect of requiring that women re-engage in prostitution in order to pay the fines imposed.

The fact that the law does not distinguish between adults or minors engaged in prostitution, either in terms of liability or penalty, is clearly illogical and requires urgent amendment. Apart from section 249 of the Children Act, 2001, there is no specific protection at present in Irish law for children involved in prostitution, although new provisions creating offences of sale of children for purpose of sexual exploitation and paying for the purpose of sexually exploiting a child are proposed in the Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006, the heads of which have recently been published by the DJELR (see Heads 4 and 5, in particular). 

The Sexual Offences Act, 2003 has already introduced such protection specifically into UK law. Sections 47 to 51 of the UK Act deal specifically with offences under the heading ‘Abuse of children through prostitution and pornography’. Section 47 provides an offence of paying (as widely defined) for the sexual services of a child, section 48 provides broader supporting offences of causing or inciting child prostitution or pornography, and sections 49 and 50 deal with offences of organising or facilitating child prostitution or pornography. 

2.1.7 Criminal Liability of Children – Principle of Doli Incapax

At common law, a child was considered exempt from criminal responsibility, or incapable of committing crime, until he/she reached the age of seven. This was described as the conclusive presumption of doli incapax. Between the ages of seven and fourteen years of age, the same presumption applied to children, but it was rebuttable where the prosecution could show evidence that the child possessed a ‘mischievous discretion’. Above the age of fourteen, a child is criminally responsible in the same way as an adult, although different procedures apply to the criminal trial of any minor below the age of 18. The age of seven is disproportionately low by European standards; so low that Irish law may potentially be in breach of the European Convention for the Protection of Human Rights and Fundamental (ECHR) (see further: McDermott and Robinson, 2003, at p. 79). 

In T & V v. UK (1999), a case concerning the murder of a toddler in England by two 10-year old boys, the European Court of Human Rights Court noted that most Member States of the Council of Europe had adopted an age of criminal responsibility higher than that in force in England and Wales. However, the Court considered that ten, the age of criminal responsibility in England and Wales, was not so young ‘as to differ disproportionately from the age-limit followed by other European States.’ The same could not be said of Irish law on the age of criminal responsibility, which is clearly long overdue for reform. 
The age of criminal responsibility has now been raised to twelve by section 52 of the Children Act, 2001, but although the Act has been passed, five years on, this section has still not been brought into force. Once it is in force, then there will be three different levels of criminal capacity for children:

(a) Over 14: full mental capacity (although different criminal procedures apply, and where convicted, children are subjected to a different type of custodial detention from adults).

(b) 12-14: Presumed to be Doli Incapax (incapable of committing crime) - rebuttable by strong evidence of a mischievous discretion.

(c) Under 12: Doli Incapax - child cannot be held 
criminally responsible. 

The Doli Incapax presumption may be rebutted by the prosecution, but this will depend on the child’s level of understanding of right and wrong. This understanding may be inferred from the circumstances in which the offence is alleged to have occurred. Salter J in the 1919 English case of R v. Gorrie held for example that a jury must be satisfied that the child knew what they were doing was wrong – not merely wrong, but ‘gravely wrong, seriously wrong’. 

In the 1961 Irish case of Monagle v. Donegal Co. Council, Murnaghan J held that evidence that a child accused of causing fire damage to the plaintiff’s shed had been punished by his mother for similar actions previously would be enough to rebut the presumption. In the more recent Irish case of KM v. DPP, where evidence was given that a 13-year old boy charged with rape and sexual assault had threatened the complainant child not to say anything, Morris J adopted the formula used in Gorrie, holding that a jury would have to be satisfied that the accused knew that his conduct was seriously wrong, not merely mischievous. Given the evidence of the threat made to the complainant, the Court found that it had been open to a jury to draw such a conclusion in this case (see also Walsh, 2005, p.11-12).

2.1.8 The Law on Sexual Intercourse with Minors and the Age of Consent

While the general scheme of sex offence legislation has now become gender-neutral, differences of treatment as between male and female complainants and defendants remain. The law developed historically out of the framework of the Offences Against the Person Act, 1861, where offences against females are grouped under the heading ‘Rape, Abduction and Defilement of Women’ whereas those upon males are grouped under the heading ‘Unnatural Offences’.

Until recently, sections 1 and 2 of the Criminal Law Amendment Act, 1935 were the main legislative provisions regulating this area. Both sections prohibited heterosexual intercourse with a girl under 15 years of age, and in a separate offence, such intercourse with a girl between 15 and 17 years of age. There was no equivalent of these sections for heterosexual sex with boys. 

Young women were granted immunity from prosecution where they consented to intercourse under the proscribed age, but no such immunity existed for boys under 17. In addition, section 3 of the Criminal Law (Sexual Offences) Act, 1993 made it an offence for males to have sexual intercourse with each other below the age of 17, although a heavier penalty applied if the person was below 15. 

Thus, while the general age of consent to intercourse was regarded as being 17 in this State, there were some anomalies within the current law, mainly due to its historical development. The LRC (1990), in their review of the law on child sexual abuse, recommended wholescale amendment. The Commission suggested that the same legal regime should apply for consensual homosexual and heterosexual activity; that the maximum age for the more serious offence should be lowered from 15 to 13, and that an ‘age differential’ provision should be introduced so it would no longer be an offence for a boy or man to have sex with a girl aged between 15 and 17 years, unless the boy or man was a person in authority or was at least five years older than the girl. 

The law on sexual intercourse with minors has now changed substantially with the Supreme Court decision in CC v. Ireland & Others, and the subsequent passing of the Criminal Law (Sexual Offences) Act, 2006. The CC case arose from a challenge to section 1(1) of the Criminal Law Amendment Act, 1935, which criminalised ‘unlawful carnal knowledge’ of a girl aged under 15 years. The case was taken by an applicant who had been charged with four offences under the section. A similar offence was provided for in section 2 of the 1935 Act in respect of girls aged between 15 and 17. 

Under this legislation, a man who had sexual intercourse with a girl aged under 17, or under 15, had automatically committed the offence of ‘statutory rape’. If the man said he was mistaken as to the girl’s age, and thought she was 17 or over, again that was no defence, in accordance with case law dating back to R v. Prince. More recent cases in England and elsewhere had discredited Prince’s case; notably, the House of Lords decisions in Re B (A minor) and R v. K. 

The DPP had been using the 1935 statutory rape offence to prosecute two very different types of case. It covered teenagers having what was effectively consensual sex with each other, without any suggestion of abuse. But on the other hand, it was also used to prosecute adult sex offenders who forced children into abusive sexual acts. In practice, accused persons were frequently charged with both rape and unlawful carnal knowledge; the rape charge would be dropped if they pleaded guilty to unlawful carnal knowledge.

This changed with CC’s challenge. Initially he was unsuccessful in the High Court. However, on 12th July 2005, the Supreme Court gave judgment to his appeal, together with a related case taken by another applicant, PG, who had been charged with sexual assault. PG argued successfully that he should be able to use the defence that he had believed the child was above the age of consent. The Supreme Court accepted that this defence is contained in the existing sexual assault offence. 

In his appeal, CC argued similarly that a defence of mistake about age should be available to a person charged with unlawful carnal knowledge. The Supreme Court ruled by a majority, however, that no such defence was contained in the 1935 provision. In his judgment, Fennelly J held that it was clear that the Oireachtas had intended that no defence of mistake as to the age of a child should be available to the charge. Denham J offered a dissenting view. She concluded that it was possible to read the defence of mistake as to age into the wording of section 1(1) of the 1935 Act – just as it had been read into the sexual assault offence in the PG case.

The Supreme Court then had to consider the status of the 1935 offence. On 23rd May 2006, the Court decided unanimously, in a judgment given by Hardiman J, that the offence was unconstitutional because it did not allow a defence of mistake as to age. The full impact of the Hardiman judgment became clear almost immediately, when A, an offender serving a prison sentence for the 1935 offence, applied successfully for release in the High Court on 29th May 2006. This outcome caused a massive public outcry, as it seemed for a time that all those convicted previously under the impugned legislation would now be eligible for release. However, the State immediately appealed against the High Court decision. On 2nd June 2006 the Supreme Court upheld this appeal, ruling that A should return to prison for reasons provided in five detailed written judgments given some weeks later. All five held that the finding of unconstitutionality did not apply retrospectively to cover A’s conviction or the convictions of others in his position.

On the same day that A was returned to prison, the Oireachtas moved swiftly to pass legislation aimed at replacing the impugned offences to cover future cases. The Criminal Law (Sexual Offences) Act, 2006 (2006 Act) went through all legislative stages in one day, 2nd June 2006. The 2006 Act creates in sections 2 and 3 two new offences of ‘defilement of child’, both incorporating a defence of honest mistake as to the age of the child. Section 2 concerns defilement of a child under 15 years of age, and section 3 refers to defilement of a child under 17. 

Other notable changes introduced with the 2006 Act include the broadening of the new offence to cover not just vaginal intercourse, but any ‘sexual act’ with a child aged under 15 (section 2), or under 17 (section 3). Section 5 of the 2006 Act preserves the rule that a girl under 17 is not to be held guilty of any offence by reason of engaging in sex. This rule was condemned by some as unconstitutionally discriminatory, but justified by others on the grounds that to make girls liable on the same basis as boys would effectively criminalise teenage pregnancy. 

Concerns have been expressed about the future impact of the 2006 Act upon prosecutions for child sexual abuse. The introduction of a statutory defence of honest mistake as to the age of the child will undoubtedly make it more difficult to convict persons for statutory rape. Where a defendant is charged with an offence under the 2006 Act because he had sex with a young person engaged in prostitution, for example, even where that young person is under the age of 17, the defendant will now be able to argue that he honestly believed she or he was over that age in the circumstances. 

2.1.9
Criminal Legislation Concerning Trafficking 

There is at present no specific offence of trafficking in persons for sexual exploitation in Irish law, although proposals for a 2006 Bill aimed at creating such an offence have recently been published by the DJELR (see further below). Currently, trafficking is dealt with in two main pieces of legislation. First, section 2(1) of the Illegal Immigrants (Trafficking) Act, 2000 (2000 Act) makes it an offence to organise or knowingly facilitate the entry into Ireland of a person whom the offender knows or has reasonable cause to believe to be an illegal immigrant or a person who intends to seek asylum. The primary focus of the 2000 Act is upon the smuggling of migrants, rather than the trafficking of persons for purposes of exploitation or prostitution. Thus the position of trafficked persons is considered within an immigration control framework, rather than within a human rights framework. This means that the particular vulnerability of trafficked persons is not acknowledged. The recent (May 2006) DJELR Report on Trafficking in Human Beings makes this position clear. Chapter 3, entitled ‘immigration controls’, states that border control procedures are essential in the prevention of trafficking, highlighting the particular role of the Garda National Immigration Bureau and the provisions of the Immigration Act, 2003 which establish carriers’ liability to check the documents of persons seeking travel to Ireland. 

Apart from the 2000 Act, another offence currently exists in respect to trafficking in children specifically, under section 3 of the Child Trafficking and Pornography Act, 1998. This provides for an offence entitled ‘Child trafficking and taking, etc., child for sexual exploitation’:


(1) Any person who organises or knowingly facilitates—

(a)  the entry into, transit through or exit from the State of a child for the purpose of his or her 
sexual exploitation, or

(b)  the provision of accommodation for a child for 
such a purpose while in the State, shall be guilty 
of an offence and shall be liable on conviction on indictment to imprisonment for life.

(2) Any person who—

(a)  takes, detains, or restricts the personal 
liberty of, a child for the purpose of his or her sexual exploitation,

(b)  uses a child for such a purpose, or

(c)  organises or knowingly facilitates such taking, 
detaining, restricting or use, shall be guilty of an 
offence and shall be liable on conviction on indictment to imprisonment for a term not exceeding14 years.

(3) In this section “sexual exploitation” means—

(a)  inducing or coercing the child to engage in prostitution or the production of child pornography,

(b)  using the child for prostitution or the
production of child pornography,

(c)  inducing or coercing the child to participate 
in any sexual activity which is an offence under any enactment, or

(d)  the commission of any such offence against the child. 

‘Trafficking’ itself is not defined in the Act, but section 2(1) defines ‘child’ to mean a person under the age of 17 years, and also provides an extensive definition of ‘child pornography’, to include visual and audio representations relating to persons who either are, or are depicted as being, children, and who are engaged in or depicted as being engaged in or witnessing explicit sexual activity. Section 4 makes it a criminal offence to allow a child to be used for child pornography; section 5 makes it an offence to produce or sell child pornography, and section 6 penalises the possession of child pornography. The Child Trafficking and Pornography (Amendment) Act, 2004 and District Court (Child Trafficking and Pornography Act, 1998) Rules, 1999 provide further procedural detail in respect of these offences. 

Unlike the provisions on trafficking of persons generally in the 2000 Act, the child who is trafficked is clearly viewed in the 1998 Act as a victim needing protection. The 1998 Act was used recently in an investigation by the Garda Síochána into the circulation over camera phones of pornographic images of a schoolgirl (see Shannon, 2005: 229).

In addition to the specific legislation on trafficking, charges may also be brought for other offences, such as false imprisonment, offences related to possession of false documents, and sexual offences. 

2.1.10 The Criminal Law (Trafficking in Persons and Sexual Offences) Bill 2006

The 2006 DJELR Report (DJELR, 2006: 10) stated that legislation was being prepared to ensure compliance with EU Framework Decisions on Combating Trafficking in Human Beings (for the purpose of labour and sexual exploitation) and on Combating the Sexual Exploitation of Children and Child Pornography. 

The General Scheme, or Heads, of this legislation have since been published (DJELR, 2006: General Scheme of Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006, 20th July 2006). According to the general scheme, the Bill proposes to create a number of new offences. It will change the law on prostitution by introducing a distinction between children and adults engaged in prostitution. In this regard, it will create new offences of: ‘Sale etc. of children for purpose of sexual exploitation’ (Head 4); and of ‘Soliciting or paying for purpose of sexually exploiting a child’ (Head 5). 

It will also introduce a new offence of trafficking in persons for the purpose of their exploitation (Head 3). ‘Trafficking’ is defined as occurring where a person: 

recruits, transports, transfers to another person, harbours or knowingly arranges or facilitates (a) the entry into, travel within or departure from the State of a person ... or (b) the provision of accommodation or employment in the State for that person. 

Where the trafficked person is not a child, Head 3 provides that in order to convict a person of trafficking, it will be necessary to show that use was made by the trafficker of ‘coercion, force, threats or abduction … deception or fraud’ or abuse of authority or of the vulnerability of the trafficked person.

Head 2 proposes that ‘exploitation’ will be defined as meaning ‘labour or sexual exploitation or the removal of a person’s organ for the purpose of transplanting it into another person.’  The definition of ‘sexual exploitation’ contained in Head 2 is:

(a) the production of child pornography or for the participation of a child in child pornography or in something that is indecent and obscene,

(b) the prostitution of another person; or 

(c) any sexual activity with a person which is an offence under any enactment.

The new proposals for the 2006 Bill thus envisage a number of significant changes to Irish law on prostitution and trafficking. Most notably, the Bill will create for the first time specific offences of selling and buying children for sexual exploitation; and it will introduce a new offence of trafficking in adult persons. The creation of such an offence is necessary in order for Ireland to comply with international legal obligations (see further below). Concerning trafficking in children, again changes to the existing legislation were necessitated by international law. Thus the 2006 Bill would change the definition of ‘child’ to cover all those under 18 years of age, and would repeal section 3 of the 1998 Act. 
Apart from implementing Ireland’s obligations on trafficking at EU law, the 2006 DJELR Report stated that the proposed legislation would also take into account the Palermo Protocol, the UN Convention on the Rights of the Child and the Council of Europe Convention on Action against Trafficking in Human Beings. 

Based upon these key international texts, a clear consensus exists that trafficking in persons for their exploitation amounts to a violation of their human rights, and that States should therefore prohibit trafficking. From the international definitions generally, trafficking in persons combines three basic components:
1. The recruitment, transportation, transfer, harbouring or receipt of persons;

2. That such recruitment, etc is done through means of threat or use of force or other forms of coercion, abduction, fraud, deception, abuse of power or of a position of vulnerability or the giving or receiving of payments or benefits to achieve the consent of a person having control over another person;

3. That such recruitment, etc is done for the purpose of exploitation, which includes the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal or organs.

All three elements must be present to constitute trafficking, except in the case of children. 

Generally, international law requires States to ensure that persons who have been trafficked for the purpose of exploitation must be considered as victims, and should not suffer criminal sanction, nor be considered in violation of immigration laws because of their status. The focus of criminal prohibition must be upon the traffickers.

In an Irish context, until now, the law on trafficking falls well short of the requirements of international law. In particular, the focus of the Illegal Immigrants (Trafficking) Act, 2000 is upon trafficking as a form of illegal immigration, rather than seeing trafficked persons as victims of human rights violations. By contrast, the definition of trafficking contained in Head 3 of the proposed general scheme of the 2006 Bill would provide greater protection for trafficked persons through creating specific trafficking offences. However, the proposed legislation does not provide any of the other protections for victims of trafficking required at international law. For example, it does not provide for measures to prevent their intimidation by traffickers, nor to allow them temporary residence permits, nor to ensure they are protected as witnesses in any criminal proceedings against their traffickers.

In order to protect trafficked persons adequately, it would be necessary to enact new legislation which at a minimum would recognise the human rights of trafficked persons and ensure that these rights are guaranteed, and ensure safe and, as far as possible, voluntary return for trafficked persons, or grant leave to remain in Ireland. 

However, there has been no indication that statutory protections for the human rights of trafficked persons will be provided in any forthcoming legislation. Indeed, the 2006 DJELR Report made little reference to the needs of victims of human trafficking and no reference to the myriad of relevant provisions in international law. It stated (2006: 9):

The current immigration system in Ireland allows the authorities to deal with the victims of trafficking in a sympathetic and pragmatic way. It is recognized that it is in the interests of both the victims of trafficking and the authorities to co-operate with a view to ensuring the protection of victims and the prosecution of perpetrators.

This statement would appear to conflict with the preferred international approach, which is to protect all victims of trafficking, not just those who co-operate with the authorities. It is unfortunate that the protection of victims of trafficking is framed in such a way in the Report. 

The Report states finally that the Immigration and Residence Bill, expected to be published before the end of this year, is expected to contain provisions to ensure the ‘position of victims … be safeguarded to assist them and get their co-operation in the prosecution of perpetrators’ (2006: 12). However, this contingency of co-operation is in conflict with many of the international principles. 

As explained, the proposals for the 2006 Bill have only just been introduced at the time of writing. Thus, at present, despite the existence of different statutory provisions concerning aspects of trafficking, until or unless the 2006 proposals are passed into law, no legislation in Ireland deals specifically and comprehensively with trafficking for purposes of sexual exploitation. This is a major gap in legislative protections for the human rights of those most at risk of being exploited through prostitution. In addition, reading the 2006 draft Bill in the context of the comments made in the 2006 DJELR Report, it is clear that the human rights protection of trafficked persons may not be adequate even if the 2006 Bill is passed in its proposed form.

2.2
Domestic Human Rights Law
2.2.1
The Need for Human Rights Protections for Those Engaged in Prostitution

Thus far, the focus of this study has been upon the criminal law, since prostitution has traditionally been regulated through criminal legislation and case law. But it is important to add the need for a human rights dimension.  Minors and those exploited or trafficked for sexual purposes have the right to be protected by the State from harm and ill-treatment, real possibilities resulting from engagement in prostitution. 

In recent years, concerns have been expressed in the media and elsewhere about the possibility that adults, and more worryingly, minors are being trafficked into the sex industry in Ireland. In recent months, for example, a programme on the incidence of trafficking of persons into the sex industry in Ireland has been broadcast by RTE (PrimeTime Investigates: Sex Trafficking, 8th May 2006) and reports of a number of individual trafficking cases published in the Irish Times and elsewhere (see eg Kitty Holland, ‘Trafficking in Misery’, Irish Times, 6th May 2006). For further discussion of such concerns, see Chapter Three.

The DJELR has recently completed a study conducted together with a Garda Working Group on trafficking in persons (DJELR, 2006). This report concluded that there is no evidence to indicate the widespread trafficking of persons into Ireland for the purposes of sexual exploitation, but that Ireland is at risk of human trafficking, particularly from Bulgaria, Romanian and Lithuania. The report also noted evidence of Eastern European women being trafficked into Ireland ‘for the purposes of sexual exploitation within their own ethnic communities’ (DJELR, 2006: 21).

Particular concerns relate to the trafficking of minors for sexual exploitation. In 2004, it was reported that eight unaccompanied minors were missing from Dublin accommodation centres (Kitty Holland, Irish Times, 26th October 2004), and the Garda National Immigration Bureau have a number of suspected child trafficking cases under investigation (Michael O’Farrell, Examiner, 4th February 2002). According to a study conducted by Delaney and Veale (2005), a number of procedures are currently in place to prevent the trafficking of separated children once they arrive in Ireland. 

Conroy and Fitzgerald (2004) conducted a study for the International Organisation of Migration into the extent of the problem of trafficking of unaccompanied minors into Ireland. They examined the extent to which trafficking of minors into the State is currently an issue, noting also that there is ‘an old history of trafficking in children from Ireland’ (2004: 18). Historical research shows that girls aged between 14 and 18 were transported out of Ireland in the nineteenth century to be placed in brothels in Australia and Tasmania.

Discussion of the recommendations made by Conroy and Fitzgerald is provided in Chapter Two, but importantly their report emphasised that uncertain legal status of child victims of trafficking posed dilemmas for planning their future. Their accommodation was unsatisfactory, the staffing level of social workers for their services within health boards was inadequate; and there was a high rate of disappearance of such children from the care of public authorities.

The seriousness of the concerns raised by Conroy and others are confirmed in Chapter Three of this study, and indicate the need to ensure adequate levels of human rights protections for those engaged in prostitution, particularly minors trafficked for sexual purposes. Once again, the absence of any specific legislation yet in force criminalising trafficking into Ireland is notable here. By contrast, the UK Sexual Offences Act, 2003 has already created specific offences targeting trafficking for the purpose of sexual exploitation. Sections 57 to 60 of that Act deal with trafficking offences generally. Section 57(1), which makes trafficking into the UK for sexual exploitation an offence, defines trafficking as follows:

1) A person commits an offence if he intentionally arranges or facilitates the arrival in the United Kingdom of another person (B) and either— 
(a) he intends to do anything to or in respect of B, after B's arrival but in any part of the world, which if done will involve the commission of a relevant offence, or

(b) he believes that another person is likely to do something to or in respect of B, after B's arrival but in any part of the world, which if done will involve the commission of a relevant offence.

Section 58 makes it an offence to traffic a person within the UK for sexual exploitation. ‘Relevant offence’ is defined in section 60 to mean a wide range of sexual offences. 

2.2.2
Relevant Constitutional Provisions offering Human Rights Protection to Persons Engaged in Prostitution
Despite the absence of any specific legislation criminalizing trafficking for sexual exploitation, it may be argued that the human rights of those engaged in prostitution are guaranteed in a number of ways. First, Articles 40-44 of the 1937 Irish Constitution Bunreacht Na hEireann provide protection for a set of fundamental rights, some of which are particularly relevant for the purposes of this study. 

Article 40.3 of the Constitution provides that:

1. The State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate the personal rights of the citizen.

2. The State shall, in particular, by its laws protect as best it may from unjust attack and, in the case of injustice done, vindicate the life, person, good name, and property rights of every citizen.

Article 40 has been interpreted in order to imply into it protection for the right to bodily integrity (see further below), a right which may be asserted by those who have experienced sexual exploitation or coercion into prostitution.

Second, Article 40.4.1 provides that ‘No citizen shall be deprived of his personal liberty save in accordance with law,’ thereby offering potential protection for those who have been trafficked against their will or held against their will for the purposes of prostitution or sexual exploitation.

Thirdly, although there is no Article dealing specifically with the protection of children’s rights, Article 42.5 provides that:

In exceptional cases, where the parents for physical or moral reasons fail in their duty towards their children, the State as guardian of the common good, by appropriate means shall endeavour to supply the place of the parents, but always with due regard for the natural and imprescriptible rights of the child.

Further, Article 45.4.2 also provides protection for the rights of the child, stating that:

The State shall endeavour to ensure that the strength and health of workers, men and women, and the tender age of children shall not be abused and that citizens shall not be forced by economic necessity to enter avocations unsuited to their sex, age or strength.

2.2.3
The Constitutional Right to Bodily Integrity 

No reference is made specifically in the Constitution to the right to the dignity of the person, but a right to bodily integrity has been implied into the Constitution by virtue of Article 40 in a case in which the plaintiff sought to have provisions of the Health (Flouridation of Water Supplies) Act, 1960 declared unconstitutional (Ryan v. Attorney General). In the High Court, Kenny J held that the right to bodily integrity is one of the personal rights of the citizen protected by the general guarantee in Article 40, and that it meant that ‘no process which is … dangerous or harmful to the life or health of the citizens or any of them may be imposed’ by the State.

The Supreme Court upheld Kenny J’s assertion that the ‘personal rights’ mentioned in Article 40.3.1 are not exhausted by the enumeration of ‘life, person, good name and property rights’ in Article 40.3.2. The Court also noted that the Attorney General had ‘intimated that he was prepared to concede in the words “a right to the integrity of the person”’, but held that it was unnecessary to define this right, or to pronounce on Kenny J’s definition.

The right of bodily integrity has subsequently been relied upon in a number of cases taken by prisoners, where it was broadened to include the right not to have one’s health endangered by the actions of the State. In State (C) v. Frawley, Finlay P accepted that the principle in Ryan could apply to a prisoner who sought particular medical treatment:

I see no reason why the principle [of bodily integrity] should not also operate to prevent an act or omission of the Executive which, without justification, would expose the health of a person to risk or danger…

Finlay P also recognised that the right to bodily integrity included a right to freedom from torture or from inhuman or degrading treatment:

If the unspecified personal rights guaranteed by Article 40 follow in part or in whole from the Christian and democratic nature of the State, it is surely beyond argument that they include freedom from torture, and from inhuman or degrading treatment and punishment.

In State (Richardson) v. Governor of Mountjoy Prison, Barrington J accepted the plaintiff’s evidence that the sanitary conditions then prevailing in the women’s section of Mountjoy Prison, where she was being held, amounted to a threat to her health, and said that:

the State has failed in its duty under the Constitution and the Rules to protect the applicant’s health, and to provide her with appropriate facilities to maintain proper standards of hygiene and cleanliness.

A further development of the right to bodily integrity has been the courts’ acknowledgement that the right ‘must be respected, not only by the State, but also by private individuals’ (Hogan & Whyte, 2004, p. 760). In two cases, sexual assaults were characterised by the courts as an infringement of the victim’s rights to bodily integrity, with the result that victims of such assaults could sue their attackers for damages for infringement of their constitutional rights (People (DPP) v. Tiernan; People (DPP) v. JT).

These cases and the principles they establish have clear relevance to cases where persons have been subjected to sexual exploitation or trafficked into prostitution, who may argue that their right to bodily integrity has thereby been infringed either by private actors or by the State through a failure to provide necessary protections or supports. For example, it is possible that the lack of any statutory protection for persons trafficked against their will for the purpose of prostitution could be challenged by a person so trafficked, as amounting to an infringement of this constitutional right. 

2.2.4
Constitutional Rights of Children

No general protection for the rights of the child is contained in the Constitution. Despite this, a series of cases invoking, in particular, Article 42 of the Constitution, have established that the State has a constitutional obligation to meet the particular needs of especially vulnerable or at risk children. For example, in FN v. Minister for Health, Geogheghan J in the High Court said: 

... where there is a child with very special needs which cannot be provided by the parents or guardian there is a constitutional obligation on the state under art 42.5 of the Constitution to cater for those needs in order to vindicate the constitutional rights of the child…

Further, in DG v. Eastern Health Board, Hamilton J in the Supreme Court said: 

If the courts are under an obligation to defend and vindicate the personal rights of the citizen, it inevitably follows that the courts have the jurisdiction to do all things necessary to vindicate such rights. 

This case related to a 17 year old child, who was not mentally ill but who had a serious personality disorder, and a history of violence and criminal activity. The Supreme Court held that the High Court had jurisdiction to order his detention in a penal institution for containment purposes. There was no other facility in a position to accommodate him, and his detention was in the best interests of his welfare.

In DB v. Minister for Justice, Kelly J went so far as to grant an injunction ordering the Respondents to provide secure accommodation facilities in a high support unit for a young offender who required such facilities. Thus the duty of the State towards children is well-established to a high degree. It could well be extended in future litigation to offer protection against exploitation to those minors trafficked into the State for the purposes of prostitution, and who at present lack any specifically recognised legal status, and who may receive inadequate State supports (see Conroy, 2004, discussed above).

Article 45, which also provides some recognition of the rights of children, was referred to in Landers v. Attorney-General. This case concerned a challenge to a statutory provision which prohibited the plaintiff, an 8 year old child, from giving singing performances on licensed premises at night. Finlay P stated that he was entitled to look at Article 45.4.2, which:

... imposes upon the State the obligation of endeavouring to ensure that the strength and health of workers, men and women, and the tender age of children shall not be abused, for the purpose of reaching a general conclusion as to what may fairly be embraced by the expression “the exigencies of the common good.

Thus he held that ‘the prevention of the public performance of children under ten years of age in specified types of places of entertainment could properly be considered by the legislature to be part of the common good.’

Clearly, this case would provide support for legislation distinguishing between adults and minors in terms of employment in any places of entertainment.

Finally, the fact, referred to above, that the criminal law does not currently distinguish between adults or minors engaged in prostitution, either in terms of liability or penalty is not alone illogical but could also be open to constitutional challenge, in terms of the State’s failure to vindicate the rights of children under these various Articles of the Constitution (although see the proposed changes in Heads 4 and 5 of the General Scheme of the 2006 Bill, referred to above).

2.2.5 Statutory Protections for Children Exploited through Prostitution or Trafficking

There is a serious absence of statutory protection for children exploited through prostitution or trafficking. No distinction is made between adults or children in the 1993 Act provisions criminalising loitering and soliciting, with the result that children may be prosecuted on the same basis as adults where they are engaged in prostitution (although the Garda figures discussed above indicate that few children are prosecuted in practice). 

Moreover, the statutory protection for children trafficked into Ireland is seriously inadequate. At present, section 8(5)(a) of the Refugee Act, 1996 (as amended) provides that where it appears to an immigration officer or an authorised officer that a child who has arrived at an Irish port or entry point is under the age of 18 years and is not in the custody of any person (i.e. is an ‘unaccompanied minor’), the officer must inform the HSE, and the provisions of the Child Care Act, 1991 will then apply in relation to the child.

These provisions have been criticised for being ‘minimalist’ (Law Society, 2006: 157), since the Act gives no guidelines to the HSE as to how to exercise its functions in relation to unaccompanied minors, other than a reference to the triggering of the Child Care Act, 1991. In their recent report on rights-based child law, the Law Society noted that some HSE areas apply section 4 of the Act, which provides for a child to be taken into care if it appears s/he needs care or protection. However, others use section 5, which provides for accommodation for homeless children, but does not require the child to be taken into care. 

The Report highlights possible discrimination between Irish children and those who arrive into the country unaccompanied, stating: ‘any Irish child without a de facto adult guardian would expect to be taken into care. This is not necessarily the position for child refugees and asylum seekers’ (2006: 158).

The authors also draw attention to concerns over the definition of ‘unaccompanied minor,’ suggesting that Irish practice does not accord with best international practice as it excludes children who are reunited with an adult or relative who is not their parent or legal guardian. This gives rise to concern, as once the minor is reunited with such an adult, s/he is no longer under the care of the dedicated unit within the HSE for dealing with unaccompanied minors, and there is no follow up by the authorities. Quite apart from generalised disquiet over their welfare, there are significant concerns over the potential use of such children for domestic labour and a lack of monitoring to prevent trafficking. Unaccompanied minors are at particular risk of sexual exploitation. In light of this, the Report recommends that, in making an assessment for the purpose of placing a child in the care of a relative or accompanying adult, the HSE should carry out a DNA test to safeguard against the trafficking and exploitation of children, where appropriate (2006: 159).

In addition, it recommends that regulations be made under section 41 of the Child Care Act, 1991 to ensure that the needs of children who are placed with an adult or relative who is not their parent or legal guardian are adequately provided for, and to provide for adequate supervision. For example, regulations could be usefully made fixing the conditions under which children are placed by the HSE with relatives, providing for their supervision by the HSE. 

The Report notes the concern of the Irish Refugee Council in its report on Separated Children Seeking Asylum in Ireland, regarding the inadequate staffing and resource provision to deal with the complex needs of separated children. Generally, they receive a minimal provision of care and support, compared to Irish children in the child care system. In addition, the Report details the fact that under current Irish law, until an application for asylum is made, a child has no legal status in Ireland. The Report calls for the granting of either a temporary or more long-term right to remain to children in such a situation, while their best interests are being assessed.

Such concerns are also reflected in Conroy’s report, which points out that the majority of unaccompanied minors, including trafficking victims, are in hostel accommodation, not in Children’s Residential Centres maintained by the HSE or under the supervision of the Social Services Inspectorate (section 69(2) Child Care Act, 1991). The implications of this are that unaccompanied minors are housed outside the direct surveillance of the authorities responsible for child protection. Further concerns also relate to the lack of adequate record-keeping. In a paper at a recent seminar on Human Trafficking, Conroy praised the policy of integrating unaccompanied children with other children in residential facilities, and stressed the need to avoid drawing attention to such children (Conroy, 2006). 

Overall, the Law Society Report calls for the HSE to take on the role of guardian for such children and to exercise responsibilities including the following (in line with the Convention on the Rights of the Child’s Statement of Good Practice) to:

 - ensure that a separated child has suitable care, accommodation, education, language support and health care provision,

 - ensure a child has suitable legal representation to deal with his or her immigration status or asylum claim 

 - provide a link between the child and various organisations who may provide services to the child (Law Society, 2006: 42).

In a recent article, McDonagh similarly stated that ‘all separated children should continue to have an independent person to safeguard their interests in the asylum process. The practice of treating some of these separated children as so-called ‘accompanied minors’ is fraught with child protection difficulties’ (McDonagh, 2005). She specifically called for the state to follow the UNHCR Guidelines on this issue (see further below). 
2.3  Regulation of Employment for Migrant Workers
2.3.1
Law on Employment Permits
All European Economic Area (EEA) nationals may work in Ireland, as in any EU country, without requiring work permits. As regards non-EEA nationals, there are two ways that they may obtain permission to work in Ireland. The first is under the Work Authorisation Visa programme, run by the Department of Foreign Affairs; a fast track work authorisation visa issued to highly skilled personnel, generally in the high-tech, medical and engineering sectors. 

The second, more common, method is by way of application for an ‘employment permit’, often colloquially known as a ‘work permit’. Such permits are currently issued to employers upon their application to the Department of Enterprise, Trade and Employment. The number of permits granted increased by more than 600% in the years between 1999-2003 (Immigrant Council of Ireland, (ICI) 2003), before decreasing significantly upon accession of ten new Member States to the EU in May 2004. 

Current law on work permits is based upon the Employment Permits Act, 2003. This was designed primarily to provide a legislative basis for granting full access to employment in Ireland, without the need for employment permits, to nationals of the EU accession States. The Act does not however set out the procedures whereby employment permits may be granted by the Minister, nor the conditions for granting such permits. These procedures and conditions, until now set out in a series of ‘operational arrangements’, are given statutory basis in the Employment Permits Act, 2006.
In April 2005, the Minister for Justice, Equality and Law Reform published a discussion document on immigration and residence in Ireland in which he outlined a range of measures to be introduced in a forthcoming immigration and residence bill. Among the measures he proposed introducing, which are of particular relevance to this study, are provisions for action to be taken to protect children seeking to travel to Ireland either unaccompanied, or travelling together with adults in circumstances regarded as suspicious, and provisions aimed at safeguarding the position of victims of trafficking, so as to ensure that they would be able to co-operate in the prosecution of perpetrators. No further detail as to the exact scope of this important proposed legislation is available at the time of writing.

2.3.2
Application to Those Engaged in Prostitution

Undoubtedly, criticisms made earlier about the current system of issuing employment permits to employers only are of particular relevance to those migrant workers who may be brought into Ireland legally on employment permits, but then coerced by their employer to engage in prostitution or prostitution-related activity within the State. Because they are effectively ‘bonded’ to the employer who applied for the work permit and who retains ownership of the permit, they are more likely to feel precluded from leaving the employment and from making any complaint to the Garda Síochána or other State agency about their circumstances. This can happen even where they are effectively being detained against their will by their employer. The current legal work permit procedure makes their position particularly insecure, and those seeking work permits are particularly vulnerable to being exploited by unscrupulous employers.

In addition, recent Garda raids on lap-dancing clubs and brothels have revealed some women from non-EEA countries to be working here illegally. Suspicions have been raised that they may have been trafficked into Ireland, although it is usually reported that the women themselves claim that they have come here voluntarily (‘Human sex slaves … closer to home than we think’, Irish Independent, 25th January 2006). Ruhama, the Dublin-based organisation which works closely with women engaged in prostitution, insists that there is evidence of human trafficking here, although Gardaí have not been able to prove this claim. 

The provisions in the Employment Permits Act, 2006 (2006 Act) will bring about significant improvement in the rights and status of migrant workers. For the first time, employment permits granted, whether sought by employers or prospective employees, will be issued only to the workers themselves, who will gain additional protections against exploitation through the prohibitions against abuse by employers contained in section 22. This will give greater security to those most vulnerable to exploitation, including those workers who may be at risk of being coerced by employers into engaging in prostitution. However, scope for exploitation undoubtedly remains, particularly as most permits issued will only be granted for fixed periods, thus exposing migrant workers to uncertainty as to their ability to remain in the State beyond that period.

Finally, the changes in the 2006 Act will be of no assistance to those persons engaged in prostitution who have either been trafficked into Ireland or are otherwise in the State illegally. They are most at risk of exploitation. The enactment of legislation recognising the particular status of trafficked persons as victims would provide those trafficked into Ireland for the purposes of prostitution with greater security. 

Further legislative protection should be offered to those persons who may be in the State illegally but who are coerced or pressured by others to engage in prostitution. At present, whatever the level of coercion they may experience, they are unlikely to contact the State authorities about their circumstances because they believe they are at risk of deportation. Some amendment of immigration legislation is necessary that would provide them with grounds to seek to remain in the State, given the coercion and sexual exploitation that they have experienced. No such protective provisions are currently proposed in the heads of a bill recently published by the DJELR (the Criminal Law (Trafficking in Persons and Sexual Offences) Bill 2006). This is a serious omission.

The Swedish model of legislation, by contrast, not only imposes criminal liability for the crime of trafficking in human beings for sexual purposes. It also allows for time-limited residence permits to be issued to victims of trafficking, who may become witnesses for the prosecution, to ensure that they may remain in the State at least for long enough for criminal proceedings against the traffickers to be concluded. It is to be hoped that the promised immigration and residence bill will address this issue and include measures to protect victims of trafficking of a similar nature to those introduced in Sweden.

2.4
Swedish Law on Prostitution
In terms of comparative models of regulation, particular interest is focused at present upon recent changes to the law on prostitution in Sweden – where the basic premise underlying the law is directly at odds with the assumption made by the European Court of Justice. In Swedish law, prostitution is officially acknowledged as a form of exploitation of women and children. It is seen as constituting a significant social problem, harmful not only to the individual prostituted woman or child, but also to society at large. In 1999, this policy was put into effect through the passing of an Act on prohibiting the purchase of sexual services (SFS 1998:408). 

Under this legislation, a person who obtains casual sexual relations in exchange for payment and is convicted of purchasing sexual services will be liable to a financial penalty or to imprisonment for a maximum of six months. The offence includes the purchase of sexual services through brothels, from escort services, or on the streets.
Since the Act came into force, the Swedish Ministry of Industry, Employment and Communications has recorded a ‘dramatic drop in the number of women in street prostitution’, and the Department states that ‘Criminalisation has also meant that the number of men who buy sexual services has fallen along with the recruitment of women into prostitution’ (www.sweden.gov.se). 

Further legislation was passed in Sweden on 1st July 2002 to put into effect the  Palermo Protocol. This legislation imposes criminal liability for trafficking in human beings for sexual purposes. Further legislation allows for time-limited residence permits to be issued to victims of trafficking, who may become witnesses for the prosecution, to ensure that they may remain in Sweden for long enough for criminal proceedings taken against the traffickers to be concluded.

2.5
International Legal Standards
2.5.1
Themes in the Development of International Legal Standards
A significant number of international norms operate in the area of prostitution, but most relevant treaties place a particular focus on the phenomenon of trafficking for the purpose of prostitution. This is partly at least because of the transnational aspect of trafficking, and because, as Farrior comments (1997: 13):

Trafficking implicates civil and political rights, equality rights, and the right to be free from slavery and slavery-like practices. Trafficking is also intricately connected to economic, social and cultural rights. Moreover, the subject also falls within the purview of a range of United Nations organs and international treaties.

The unambiguous obligation placed upon States to take measures to prevent and punish trafficking in human beings by means of the criminal law and legal process has a long history in international law, with its origins in the prohibition of slavery. An International Agreement was reached in May 1904 for the ‘Suppression of the White Slave Traffic’, and an International Convention for the Suppression of Trafficking in Women and Children was adopted in 1921. However, the focus at international law upon trafficking for the purpose of prostitution, rather than upon prostitution itself, may also arise from a fundamental difficulty with the characterisation of prostitution. 

2.5.1.1 Definition of Prostitution

Despite a general agreement among States about the need to suppress trafficking in persons for the purpose of their sexual exploitation, serious ideological tension exists over the question of prostitution itself. Although prostitution is described in the preamble to the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949 as being ‘incompatible with the dignity and worth of the human person,’ the focus of the Convention is upon preventing the ‘exploitation of prostitution’. Thus no consensus exists at international law as to whether prostitution amounts to a violation of human rights, nor whether States should prohibit prostitution. There is a clear international obligation to prohibit the ‘exploitation of prostitution’, the formula used in the 1949 Convention and in other international documents; but no agreement that prostitution itself is exploitation. For example, Article 6 of the UN Convention for the Elimination of all Forms of Discrimination Against Women (CEDAW) obliges States to act to suppress trafficking in women and the ‘exploitation of prostitution’ of women, but falls short of calling upon States to suppress prostitution itself.
An alternative view is offered in the 2006 report of Sigma Huda, the UN Special Rapporteur on Trafficking. She argues that States which maintain legalised prostitution are not satisfying their obligations to ensure their policies are not perpetuating further trafficking and violations of human rights, and  asserts (2006: 41), ‘For the most part, prostitution as actually practised in the world usually does satisfy the elements of trafficking.… Put simply, the road to prostitution and the life within ‘the life’ is rarely one marked by empowerment or adequate options.’ 


Some countries (such as Sweden) have taken the approach articulated by Huda, and have implemented laws which view prostitution itself as exploitation and an infringement of human rights. But, this is not the position taken in international legal instruments generally, which leave wide discretion to individual States as to how prostitution itself may be regulated. 

The mainstream international law approach is maintained in the proposed Irish legislation. Head 3 of the proposed Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006 contains a definition of ‘sexual exploitation’ which would include ‘the prostitution of another person’ but not simply ‘prostitution’, an ambiguous position not in line with the Swedish conception of prostitution as being inherently inimical to human rights, but in keeping with the general view of prostitution in international law. Neither the Council of Europe Convention on Action against Trafficking in Human Beings, nor the Palermo Protocol, requires States to view prostitution as inherently exploitative. 
There is however some support at international law for the view that those engaged in prostitution should not be subjected to criminalisation or other oppressive treatment by virtue of their status. Further, under many of the international instruments, States are obliged to take steps to eliminate the demand for prostitution as a mechanism to prevent the activity of trafficking for this purpose. Some of the obligations are of a social policy nature, but others require legislative intervention – potentially involving the criminalisation of the client. 

2.5.1.2 Criminalisation of Clients or Prostitute-Users

Given the varying approaches evident in the international regulation of prostitution, it is unsurprising that the international legal documents do not contain a definitive position on the issue of whether the prostitute-user should be criminalised in order to reduce demand for prostitution. 
Article 6 of the Council of Europe Convention on Action against Trafficking in Human Beings requires that States take particular measures to discourage the demand for sexual exploitation of persons, especially women and children. The Palermo Protocol on Trafficking in Human Beings contains similar obligations. 
In her report, Huda (2006: 63) makes explicit reference to the use of criminalisation of clients in order to eliminate demand for both prostitution and trafficking, stating that the prostitute-user is simultaneously both the demand-creator and part of the trafficking chain. She argues that by engaging in the act of commercial sex, the prostitute-user is directly inflicting a substantial harm upon the trafficking victim, tantamount to rape. On the view that criminalising prostitution pushes it out of sight, Huda counters that legalisation has the effect of making human rights abuses appear as if they were legitimate work, ‘hiding’ such abuses in plain view (2006: 92). She further finds that legalising prostitution has led to increased activity, fuelling the sex trafficking market. It is useful to point out that in Ireland, Ruhama also supports the prosecution of prostitute-users and seeks much higher penalties, particularly fines, given the large amounts of money to be made by ‘pimps’ and other organisers of prostitution. 

Article 19 of the Council of Europe Convention on Action against Trafficking in Human Beings states:
Each Party shall consider adopting such legislative and other measures as may be necessary to establish as criminal offences under its internal law, the use of services which are the object of exploitation as referred to in Article 4a of this Convention, with the knowledge that the person is a victim of trafficking in human beings.

This Article takes quite a novel approach to the issue of criminalisation of trafficking. While phrased in permissive rather than obligatory language, it leaves open the possibility of the creation of offences surrounding the use of services by individuals who have knowledge that the person used is a victim of trafficking. Were this to be introduced, it would specifically target the demand end of trafficking. 

The European Parliament has also stressed the importance of introducing a criminal offence of ‘deliberate exploitation by clients of persons from social risk groups and persons in a situation of coercion’ (2006: para. 46). 

2.5.1.3   Focus of International Law on Rights of Trafficked Persons

Thus, despite ambiguity over the international law on prostitution itself, the need for individual States to incorporate criminal prohibitions on trafficking in persons for the purposes of sexual exploitation is clearly established at international law. In an Irish context, the need to meet international obligations by creating new offences of trafficking for the purpose of sexual exploitation has been recognised with the recent publication of the heads of new legislation, the Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006. 

A significant focus of the international instruments is on protection of the rights of trafficked persons. Services and supports to victims are crucial under this perspective and many of the treaties and other instruments contain detailed proposals for protecting these rights. In particular, repatriation and residence rights are particularly vexed issues in the context of trafficking for the purposes of prostitution. These are among the most important human rights issues in practice for trafficked persons, yet there are significant differences between international treaties on the extent to which trafficked persons should have such rights. These are explored under the relevant headings below.

In general, a range of specific human rights guarantees are relevant to engagement in prostitution or trafficking: including the right to life; right to freedom from torture inhuman, degrading, or other such treatment; rights to privacy; rights to liberty and security; the right to freedom from slavery. Even where those who breach such rights are private individuals, the operation of many of these protections is still invoked and the State is under an obligation to take action.

It is proposed to examine the relevant international legal standards bearing on the domestic regulation of prostitution and trafficking within a number of different legal frameworks. First, obligations deriving from UN treaties will be examined; then obligations deriving from membership of the Council of Europe under the ECHR; and finally the impact of EU membership on this issue will be considered. A number of particular issues arising from Ireland’s international obligations will be considered in conclusion. A list of relevant Treaties and other international instruments to which Ireland is a party is provided at Appendix 1. 

2.5.2
UN Treaties and Conventions Relating to Prostitution and Trafficking

2.5.2.1 UN Convention for the Suppression of the Traffic in Persons and of the             Exploitation of the Prostitution of Others 1949
Few international documents deal with prostitution and prostitution-related activities other than trafficking. The 1949 UN Convention is one such example. The Preamble states that: ‘prostitution and the accompanying evil of the traffic in persons for the purpose of prostitution are incompatible with the dignity and worth of the human person and endanger the welfare of the individual, the family and the community.’ 

Article 1 provides that the Parties to the Convention agree:

to punish any person who, to gratify the passions of 
another:

(1) Procures, entices or leads away, for purposes of prostitution, another person, even with the consent of that person;

(2) Exploits the prostitution of another person, even with the consent of that person.

Article 2 provides that persons who manage, run or knowingly own or lease premises as brothels should also be punished. The obligations in these Articles are reflected domestically in the provisions of the Irish Criminal Law (Sexual Offences) Act, 1993 criminalising the organisation of prostitution. 

Under Article 16, States agree to encourage ‘through their public and private educational, health, social, economic and other related services, measures for the prevention of prostitution and for the rehabilitation and social adjustment of the victims of prostitution’.

Article 19 of the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949 requires States to make suitable provision to repatriate foreign nationals who have been prostituted and who desire to return to be repatriated. This provides relatively weak protection to victims of trafficking, since there is no obligation on the State to provide any right of residence to victims of trafficking. 
Despite the strong condemnation of prostitution in the Preamble, the Convention is silent on the approach which States should take towards the law on prostitution itself. But although prostitution is not described directly as exploitation, the language used in the Convention does contain an underlying assumption that prostitutes themselves are victims – in particular, of those persons who gain advantage from their activities. 
The Convention also contains provisions on trafficking, in particular Article 17 which aims to check human trafficking for the purposes of prostitution through the protection of immigrants and emigrants. 

2.5.2.2   UN Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutional Practices Similar to Slavery 1956

The 1956 UN Convention contains some provisions relevant to prostitution and trafficking, since Articles 1(C) and (D) require domestic criminal sanctions to apply to individuals who engage in, among other things, selling women, turning children over for exploitation and debt bondage schemes. ‘Debt bondage’ is defined as the status arising from a pledge by a debtor of his/her personal services or of those of a person under his control as security for a debt. This activity is especially relevant in relation to prostitution and trafficking, as it normally involves persons who are forced to work to pay off debts, often the cost of their carriage to the country of destination. In order to prevent them from escaping before they have paid off their debts, traffickers often forcibly detain women in apartments or brothels. Those held in debt bondage are often forced to engage in prostitution. Such activity is clearly prohibited by the Convention and is also banned under customary international law.

The recent (May 2006) report from the DJELR and the Garda Working Group on Trafficking acknowledges the problem of debt bondage. In its discussion of the main features of trafficking globally, it states that a typical practice involves women responding to job advertisements for babysitters, models, waitresses, dancers, etc or being recruited by friends or relatives. The identity documents of such women are taken away by these criminal groups and networks on arrival and the women are confronted with a large debt owed to traffickers which is to be repaid through prostitution. Violence may also be used to coerce women in prostitution. 
2.5.2.3  Palermo Protocol
The Palermo Protocol adopted in 2000 but not yet in force, is the first comprehensive international anti-trafficking instrument in existence. However, unlike the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949, it does not deal directly with the issue of prostitution. One of its most significant elements is the inclusion of a key definition of trafficking in persons, contained in Article 3:

(a) “Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs;
(b) The consent of a victim of trafficking in persons to the intended exploitation set forth in subparagraph (a) of this article shall be irrelevant where any of the means set forth in subparagraph (a) have been used;
(c) The recruitment, transportation, transfer, harbouring or receipt of a child (defined as anyone under the age of 18) for the purpose of exploitation shall be considered “trafficking in persons” even if this does not involve any of the means set forth in subparagraph (a) of this article;
(d) “Child” shall mean any person under eighteen years of age.

This definition is very comprehensive, covering a full range of activities associated with trafficking activities. A number of points are important to note about its potential application in Irish law. First, the Article does not specifically state that prostitution is a form of exploitation but refers again to the exploitation of the prostitution of others. In other words, the Palermo Protocol does not necessarily require States to abolish all possible forms of prostitution. It does, however, require States to work towards the abolition of all forms of child prostitution, and all forms of adult prostitution in which people are recruited or trafficked for such purposes. 

Moreover, the fact that in the text of the Palermo Protocol, consent is irrelevant to characterising actions as trafficking, and that trafficking can be conducted through the abuse of a position of vulnerability, indicates that the Palermo Protocol embodies a philosophy which does not consider prostitution as a free or legitimate choice of work. 

The Palermo Protocol contains the most widely accepted definition of trafficking at international law, and Article 5 obliges States which are party to pass legislation making trafficking as defined in Article 3 a criminal offence.

The Palermo Protocol also imposes important obligations on States to provide adequate protections for trafficked persons. In particular, Article 6 obliges States to protect the privacy and identity of victims of trafficking by, for example, making any relevant legal proceedings confidential. Other measures include ensuring that victims are informed about relevant court proceedings and given assistance to enable their views to be presented during criminal proceedings. There are, however, no special provisions for victims who are witnesses, such as permitting the presentation of evidence by electronic or other special means. 

While the Palermo Protocol makes some provision for the assistance and support of victims, there is no specific requirement to introduce a process whereby the status of victims can be established. In cases where steps are taken to provide assistance to victims, the Legislative Guide to the Palermo Protocol recommends that legislators may therefore wish to consider establishing some process or processes whereby victims or others acting on their behalf can seek such status.

Under Article 7 of the Palermo Protocol, States may take measures to permit victims of trafficking to remain in their territory temporarily or permanently. The language is permissive rather than obligatory. Article 8 requires States to facilitate the repatriation of citizens and persons with the right of permanent residence by providing the necessary travel documentation and a return without delay. Repatriation must ‘preferably be voluntary’.

The Legislative Guide suggests a number of ways in which the obligations under Article 8 could be fulfilled, such as requiring immigration officials not to carry out deportation orders against anyone required to give evidence in criminal proceedings against alleged traffickers. Article 25.3 of the Convention and Article 6.2(b) of the Palermo Protocol both require States to ensure that victims can present their views during proceedings against offenders, which may require the deferral of deportations.
In addition to the protections afforded by the Palermo Protocol to all victims of trafficking, particular provision is made for child victims. The Legislative Guide suggests that States should consider the protection of trafficked children’s rights during the prosecution of offences committed against them. For example, such suggestions include the appointment of a guardian to accompany them throughout the entire legal process; ensuring that direct contact between the child victim and the suspected offender is avoided; and affording special protection measures to ensure the safety of child victims who agree to testify.

2.5.2.4   UN High Commissioner for Human Rights Guidelines on Human Rights and Trafficking 2002
The UN High Commissioner for Human Rights has produced a set of Principles and Guidelines on Human Rights and Trafficking (E/2002/68/Add.1 (2002)) which call for the criminalisation of trafficking and related offences as a matter of urgency. The Guidelines provide greater detail regarding the duties of States towards trafficked persons, providing generally that trafficked persons should be effectively protected from harm, threats or intimidation by traffickers and associated persons. Further, they provide that trafficked persons should not be detained, charged or prosecuted for the illegality of their entry into or residence in countries of transit and destination, or for their involvement in unlawful activities to the extent that such involvement is a direct consequence of their situation as trafficked persons. They should not be held in immigration detention centres or other detention facilities and should not be subject to mandatory testing for diseases. They should also be informed of their right of access to diplomatic and consular representatives from their State of nationality. 
 
More generally, States should ensure that legal proceedings in which trafficked persons are involved are not prejudicial to their rights, dignity or physical or psychological well-being. Legal and other assistance, including temporary residence permits, should be provided to them for the duration of any proceedings against suspected traffickers. They should generally have access to adequate physical and psychological care, which should not be made conditional upon their capacity or willingness to co-operate in legal proceedings. The right of trafficking victims to pursue civil claims against alleged traffickers should also be enshrined in law.

The Guidelines provide that a right of safe (and, as far as possible, voluntary) return should be guaranteed to trafficked persons by both the receiving State and the State of origin. Trafficked persons should be offered legal alternatives to repatriation in cases where it is reasonable to conclude that such repatriation would pose a serious risk to their safety and/or to the safety of their families.

The Guidelines deal specifically with special measures for the protection of child victims of trafficking, calling for States to ensure that definitions of trafficking in children reflect their need for special safeguards and care. In particular, in accordance with the Palermo Protocol, evidence of deception, force or coercion should not form part of the definition of trafficking where the person involved is a child. Procedures should be put in place for the rapid identification of child victims of trafficking. Children who are victims of trafficking must not be subjected to criminal procedures or sanctions for offences related to their situation as trafficked persons.
Following a risk assessment and consultation with the child, measures should be taken to facilitate the reunion of trafficked children with their families where this is deemed to be in their best interests. Where the safe return of the child to his or her family is not possible or not in the child’s best interests, adequate care arrangements must be established that respect the rights and dignity of the trafficked child. 

The Guidelines also deal with the rights of children during criminal proceedings and require the adoption of measures necessary to protect the rights of trafficked children at all stages of criminal proceedings and during procedures for obtaining compensation. Their identity must be particularly protected. States should also take steps to ensure those working with child victims are adequately trained, with particular emphasis on legal and psychological training.
Finally, the Guidelines provide that States should ensure that entitlement to information, assistance and support for trafficked persons is not discretionary, but is available as a right for all persons identified as trafficked. 
 
2.5.2.5   International Covenant on Civil and Political Rights 

Although the ICCPR does not deal specifically with prostitution, Article 8 prohibits slavery and the slave trade in ‘all their forms’. This Article has obvious application in the context of human trafficking. Crucially, the clause is not limited to active State participation in slavery. This has an important interplay with Article 2, which obliges States to ‘ensure to all individuals within [their] territory the rights recognized’. As a result, States violate their obligations under the ICCPR if they fail to exercise ‘due diligence’ to end slavery and the slave trade by private actors within their jurisdiction. In the particular context of trafficking, the Covenant is of important application as it requires States to afford the same protections to non-citizens as to their own nationals under Article 2.

The ICCPR also espouses the clear aim of preventing exploitation of children for the purposes of prostitution. As Article 10 states: ‘children and young persons should be protected from economic and social exploitation. Their employment in work harmful to their morals or health or dangerous to life or likely to hamper their normal development should be punishable by law.’

2.5.2.6   International Covenant on Economic, Social and Cultural Rights

This International Covenant on Economic, Social and Cultural Rights (ICESCR) again does not explicitly or directly address prostitution or trafficking for prostitution. However, it does have potential application in two respects. This depends on the philosophical or policy position taken with regard to the status of prostitution. For example, if prostitution is considered as work, Article 6 would apply. It recognises the right to work, which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will take appropriate steps to safeguard this right. Article 7 guarantees the right to just and favourable conditions of work, particularly remuneration, safe and healthy working conditions and reasonable working hours. 

If, however, the view is taken that prostitution is never a free or informed choice, then this Article has no application. On the other hand, the Preamble requires States to take action in order to prevent conditions which might arguably lead persons to enter prostitution. It states that ‘... the ideal of free human beings enjoying freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his economic, social and cultural rights, as well as his civil and political rights.’

In addition, other rights protected by the both the ICCPR and ICESCR are often breached in the context of prostitution and trafficking: the right to life (Article 6 ICCPR), the right not to be subject to inhuman, degrading or cruel punishment (Article 7 ICCPR), the right to liberty and security of the person (Article 9(i) ICCPR), the right to consensual marriage and the right to equality in marriage and divorce (Article 23.3 ICCPR, Article 10.1 ICESCR).

2.5.2.7   International Labour Organisation Convention No. 182 of 1999

This Convention, which has been ratified by Ireland, is aimed at the prohibition and the elimination of the worst forms of child labour. It contains specific provisions to deal with the prostitution of children. The Preamble succinctly states the philosophy of the Convention, envisaging the elimination of the worst forms of child labour through free basic education. It also recognises the need to remove the children concerned from all such work and to provide for their rehabilitation and social integration while addressing the needs of their families. Similarly, it considers that child labour is to a great extent caused by poverty. This clearly envisages the provision of socio-economic rights for children in order to prevent child labour. 

Article 1 provides that States must take immediate and effective measures to secure the prohibition and elimination of the worst forms of child labour as a matter of urgency. Under Article 3, these are defined as:

(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking  compulsory recruitment of children for use in armed conflict; 

(b) the use, procuring or offering of a child for prostitution, for the production of pornography or for pornographic performances; 

(c) the use, procuring or offering of a child for illicit activities, in particular for the production and trafficking of drugs as defined in the relevant international treaties;

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of children.

The Convention goes on to place obligations on the State as to the manner in which this is to be achieved. Under Article 6, States should design and implement programmes of action to eliminate as a priority the worst forms of child labour. This is quite vague, requiring merely a strategy to eliminate, for example, child prostitution. Article 7 goes into greater detail regarding the obligations of the State, requiring penal sanctions for such activity, as well as appropriate ‘other sanctions’. Ireland is, therefore, obliged to take steps to both prevent, and to remove, children from the practice of prostitution. This obligation requires in particular, the provision of assistance for children who have been assisted to leave prostitution. Rehabilitation, reintegration, education and vocational training are all to be afforded in this regard. Prevention mechanisms are to be especially focused on children at special risk, and girls in general.
2.5.2.8  Convention on the Elimination of All Forms of Discrimination Against Women 
Article 6 of CEDAW contains a broad provision regarding States’ obligations to act to prevent and suppress prostitution. While it is somewhat aspirational, it can be read to demand particular responses from government. Article 6, headed ‘Prostitution’, provides that: ‘States Parties shall take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women.’ 
Although the wording of Article 6 does not describe prostitution itself as exploitation, using instead the formula ‘exploitation of prostitution’, Steiner and Alston (2000) suggest that CEDAW treats prostitution and trafficking as a form of discrimination. The fact that women are disproportionately involved in prostitution and as victims of trafficking means that anti-discrimination principles can be invoked in this area. The duties of States to guarantee equality for women can also be conceptualised as a duty to ensure that abusive treatment which affects women to a much greater extent than men must be eradicated. 

In 1993, the UN General Assembly adopted the Declaration on the Elimination of Violence against Women. The Declaration condemns physical, sexual and psychological violence against women, whether occurring within the family or in public, and regardless of whether it is perpetrated or condoned by the State. This also has relevance in the context of the State’s obligations to women who have been involved in prostitution and/or subject to violence as a result. It exhorts States to develop sanctions in domestic legislation to punish and redress the wrongs caused to women who are subjected to violence. States are also encouraged to develop preventive approaches that promote the protection of women against violence.

An Optional Protocol to CEDAW on the Right to Petition was adopted in 1999 and has been ratified by Ireland, giving individuals and groups the right to complain to the Committee regarding violations of their Convention rights. Under Article 2, communications may be submitted by or on behalf of individuals or groups, such as victims of the exploitation of prostitution and trafficking, claiming to be victims of a violation of any of the rights in the Convention by the relevant State.

The CEDAW Committee has recently expressed concerns regarding Ireland’s approach to the protection of women’s rights in this area (Concluding Comments, 22nd July 2005):

The Committee is concerned about trafficking in women and girls into Ireland, the lack of information on the extent of the problem and on specific legislation in this area, and the lack of a comprehensive strategy to combat it.…The Committee recommends the adoption and implementation of a comprehensive strategy to combat trafficking in women and girls, which should include preventive measures, the prosecution and punishment of offenders and the enactment of specific legislation in the area. 

Finally, the UN Division for the Advancement of Women has issued guidelines and recommendations in the area of repatriation. It called on States to ensure the safe and voluntary return of trafficked persons and to provide them with other options, including residence permits or voluntary resettlement in a third country. In cases of child victims of trafficking, in situations where the safe return of the child to their family is not possible or not in their best interests, Governments should establish adequate care arrangements that respect the rights and dignity of the trafficked child.

2.5.2.9   Convention on the Rights of the Child
The position of children and their protection from prostitution and trafficking is a significant focus of many international instruments, such as the ILO Convention referred to above. Many of these require the criminalisation of such exploitation of children and related activities. Some go further and seek to eliminate the causes of child prostitution, and to provide support to children who have been engaged in this practice or trafficked for this purpose. 

The UN Convention on the Rights of the Child (CRC) has been ratified by Ireland, although not incorporated into domestic law. The protection of children under the Convention is particularly important in the context of prostitution and trafficking, and it imposes a number of relevant obligations on the State. Under Article 2, State Parties are to respect and ensure the rights set out in the Convention to each child within their jurisdiction without discrimination of any kind. Article 3 states that in all actions concerning children, ‘the best interests of the child shall be a primary consideration.’

Under Article 19, States are obliged to take positive measures to protect children both from becoming engaged in prostitution, or who are already engaged in prostitution. The fulfilment of these obligations includes all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. This would be by way of providing social programmes to support the child and his/her guardians, as well as effective identification, reporting, investigation and treatment.

Article 32 is also relevant, recognising the right of the child to be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or development. States Parties further agree to take legislative, administrative, social and educational measures to ensure the implementation of this Article. 

Article 34 contains specific protection for children against sexual exploitation, obliging States to protect the child from all forms of sexual exploitation and sexual abuse. For these purposes, States shall in particular take all appropriate national, bilateral and multilateral measures to prevent the inducement or coercion of a child to engage in any unlawful sexual activity, the exploitative use of children in prostitution or other unlawful sexual practices, or in pornographic performances and materials. Under Article 35, the State is also obliged to take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form. 

Article 39 obliges States to take measures to promote physical and psychological recovery and reintegration of a child victim of: any form of neglect, exploitation, or abuse, in an environment which fosters the health, self-respect and dignity of the child. The State is therefore unambiguously responsible for the provision of services to children who have been engaged in the practice of prostitution. 

The CRC also contains a number of economic and social rights. If these are not fully protected and promoted, their denial can lead to increased vulnerability of children to prostitution. Article 27, for example, provides that States should recognise the right of children ‘to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development’. Additionally, States have an obligation in the case of need to provide assistance ‘particularly with regard to nutrition, clothing and housing’ (27(3)). Children also have the right to education (28 and 29), to rest and leisure (31) and the enjoyment of the highest attainable standard of health (24). 

Ireland’s second report to the UN Committee on the Rights of the Child on the Implementation of the Convention was published in July 2005. Little reference was made in it regarding the question of prostitution amongst children. The Report did refer (2005: para. 794) to the introduction of the Child Trafficking and Pornography Act, 1998 which makes it an offence to traffic children into, through or out of Ireland for the purpose of their sexual exploitation, and to the training of Gardaí in relation to child abduction and sexual offences committed against children.

Regarding the reporting of child abuse, neglect or exploitation, the Government focused on the issue of child abuse and did not mention the particular case of providing assistance and protection to children involved in prostitution. This would need to be addressed in order to fulfil the obligations under the Convention.

The CRC patently requires the State to step in to prevent the infringement of children’s rights by private actors. The method by which this would be achieved would involve an obligation on the State to take legislative and administrative measures to prevent persons from using children for prostitution, and when such use is made, the State must act to provide assistance to children.

The CRC clearly obliges States to prevent child involvement in prostitution. This obligation is bolstered by the Optional Protocol to the CRC, which provides more specific obligations regarding the prevention of child prostitution. Child prostitution is prohibited by Article 1 of the Protocol, which is defined in Article 2 as the use of a child in sexual activities for remuneration or any other form of consideration. Article 3 places obligations on the State to criminalise particular offences in relation to child prostitution. At a minimum, States are to ensure that offering, obtaining, procuring or providing of a child for child prostitution is fully covered under the criminal law, with penalties appropriate to their ‘grave nature’. Article 8 provides that States should adopt appropriate measures to protect the rights and interests of child victims of the practices prohibited under the Protocol at all stages of the criminal justice process. 
On the issue of repatriation of child victims of trafficking, the UN Guide to the Optional Protocol suggests that legislators may wish to consider not returning those child victims to their country of origin. This would be the case unless doing so would be in their best interest. States should also ensure that, prior to the return, a suitable caregiver such as a parent, relative or a childcare agency in the country of origin is able to take responsibility for the child and to provide appropriate care and protection. In those cases where return is voluntary or in the best interest of the child, States are encouraged to ensure that the child returns to his or her home country in a speedy and safe manner. In situations where the safe return of the child to his or her family and/or country of origin is not possible or where such return would not be in the child’s best interest, the social welfare authorities should make adequate long-term care arrangements to ensure the effective protection of the child and the safeguarding of his or her human rights. 
2.5.2.10 European Convention for the Protection of Human Rights and Fundamental Freedoms
The ECHR does not provide specifically for prostitution, but several provisions of the Convention are potentially relevant to the protection of persons engaged in prostitution. These are considered in turn below. The ECHR was incorporated into Irish law through the European Convention on Human Rights Act, 2003, although only at sub-constitutional level, i.e. the courts do not have the power to declare legislation invalid because it amounts to a breach of an individual’s ECHR rights. A party may seek a declaration of incompatibility of any law with the provisions of the ECHR, in accordance with Section 5(1) of the Act, but under section 5(2)(a), such a declaration shall not ‘affect the validity, continued operation or enforcement of the statutory provision or rule of law in respect of which it is made.’

Article 2 – Everyone’s right to life shall be protected by law.

This Article requires States to criminalise acts involving the deprivation of life, and also requires the proper investigation of deaths caused by private offenders. Official reluctance to investigate acts of violence against those engaged in prostitution could therefore infringe Article 2. Similarly, inaction in relation to trafficked persons, particularly the lack of legislation for the protection of their rights could constitute a violation. It can also be argued that the scope of this right encompasses the provision of a safe environment or the provision of medical care. It also potentially places a duty on the State to take measures against private individuals which endanger life. 

Article 3 – Prohibition of Torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 3 not only applies to action by the State but also requires the prevention by the State of such activity as is conducted by private individuals. Some actions faced by prostitutes arguably fall within the article’s provisions. Failure of the State to prevent inhuman and degrading treatment against prostitutes is also a violation of Article 3.

Article 4 – Prohibition of Slavery and Forced Labour

(1) No one shall be held in slavery or servitude.

(2) No one shall be required to perform forced or compulsory labour…..

Article 4 has clear application, especially in relation to trafficking for the purposes of prostitution, debt bondage activities and forced prostitution. Article 4 not only imposes a negative obligation on States not to enslave or require forced labour of individuals, it also places a positive requirement on States to prohibit private individuals from lawfully subjecting other individuals to such labour, slavery or servitude. In Van der Mussele v Belgium, Belgium had argued that it was not responsible for the activities of a private entity, but the Court rejected this argument. The application of such principles in the situation of prostitution would clearly place a obligation on the State to act to prevent the practice of trafficking and related activities. In this regard, the creation of specific offences relating to the activity of trafficking is required.

Article 5 – Right to Liberty and Security

(1) Everyone has the right to liberty and security of the person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law….
Again this Article has obvious implications for the protection of trafficked persons.

Article 8 – Right to Respect for Private and Family Life

(1) Everyone has the right to respect for his private and family life, his home and his correspondence.…
Article 8 rights are clearly relevant for those engaged in prostitution. As the Court has held in a number of cases including Stubbings and Others v. UK, private life encompasses the physical and moral integrity of the person, including his or her sexual life. When it is recognised that the reasons behind the introduction of an individual to prostitution are complex, involving elements of duress, whether physical, economic or social, the activity of prostitution may involve an infringement of that individual’s physical and/or moral integrity. In this regard, positive obligations on the State may include provision of adequate services aimed at the prevention of needs which give rise to engagement in prostitution. Similarly, the State may also be required to give assistance to those involved in prostitution, particularly in relation to exiting such activity.
Undoubtedly, the Court will afford a wide margin of appreciation to States in deciding the scope and application of Article 8, especially in the context of private relations, as was held in Abdulaziz v. UK. While mindful of the margin, it is clear that the State has a duty to protect the private life of individuals involved. This might require the State to legislate for such protections, to prevent exploitation. In X and Y for example, the absence of an effective criminal remedy in circumstances where it was not possible under Dutch law to bring a charge against a man who had sexually assaulted a girl with a mental disability, was held to be an infringement of her rights under Article 8. The analogy of State inaction leading to a failure to respect rights could be applied here.  While there would certainly be a significant area of discretion afforded to the State in the area of the regulation of the laws on prostitution, some action could be required under the Convention. 
In relation to the protection of non-nationals trafficked into Ireland for the purposes of prostitution, Article 1 requires States to extend the protections afforded under the Convention to ‘everyone within the State’s jurisdiction’. The principle of non-discrimination contained in Article 14 also has clear application. 
Other relevant case law of the ECHR concerns cases in which positive obligations have been imposed on States to intervene when individuals are at risk of violence. The Court has held that States are in breach of their obligations under the Convention when they fail to act in situations of known risk, even concerning relations between private individuals. The liability of contracting States for acts committed by individuals or groups of individuals has been recognised, where those States failed to take appropriate measures. In Osman v. United Kingdom, the Court considered a case in which threats against an individual were brought to the attention of the police, but they failed to intervene. The court recognised that States must take action to protect rights where non-State actors are threatening to cause harm. For a breach of Article 2 to arise, it must be established that the authorities knew or ought to have known at the time of the existence of a real and immediate risk to the life of an identified individual or individuals from the criminal acts of a third party and that they failed to take measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk. The Court did accept that the measures to intervene must not constitute a ‘disproportionate burden’ on the State. This principle could however have particular application in the context of threats to the life of prostitutes and trafficked persons. 

In E and Others v. UK, more specific guidance was provided in relation to the actions a State must take in order to discharge its duties under the Convention when rights are threatened by non-State actors. A failure to take reasonably available measures which could have had a real prospect of altering the outcome or mitigating the harm is sufficient to engage the responsibility of the State. 

When applied to the case of the dangers to individuals involved in prostitution, or trafficked individuals, there is an obvious obligation on the State to take measures to protect their rights from infringement by non-State actors. This is further advanced by the attitude of the Court to the matter of prostitution itself. In Boughanemi v. France, the applicant challenged a deportation order which had been made after he was convicted of a number of offences, including living off the earnings of prostitution. The Court found that his deportation was not a disproportionate interference with his rights under Article 8 of the Convention. 
In the Stubbings case, referred to above, the European Court of Human Rights found that legislation limiting the time within which civil actions for trespass to the person could be brought did not breach the right of access to court, even though the applicants, victims of child sexual abuse, had been unable to bring proceedings within the time-limit because of the effects of repressed memory syndrome. However, the Court held that the concept of private life protected in the Convention includes within it the right to ‘physical and moral integrity of the person’, so that where conduct such as child sexual abuse is at issue, there is a positive duty on the State to provide protection against such grave interferences with private life. 

The decision in Stubbings was later relied upon by the Court in reaching their decision in a challenge to provisions in the UK Sex Offenders Act, 1997 that convicted sex offenders must register their names and addresses with the police. This challenge was ruled manifestly unfounded by the European Court in Adamson v. UK. The Court rejected the applicant’s argument that his right to privacy and respect for family life under Article 8 had been infringed by the registration requirements, stating that although the requirement to provide information itself amounted to an interference with private life within the meaning of Article 8.1, it was not disproportionate to the duty held by States under the Convention to take certain measures to protect individuals from such grave forms of interference as sexual abuse, referring to its earlier judgment in Stubbings.

The extent of protection offered in the Irish context by international legal obligations is as yet unclear, and case law is likely to test this further in relation to the issue of prostitution and human rights. The decision in Stubbings indicates however that a breach of Convention rights might well be deemed to have occurred where the State has failed in its positive duty to provide protection against such grave interferences with private life as the sexual abuse of children. The State might well be regarded as having failed in this duty through not providing adequate and specific statutory protections to children engaged in prostitution, or children or adults who have been trafficked against their will for the purposes of prostitution. Support for this view may also be found in the decision of the European Court concerning the treatment of children in criminal proceedings in T and V v. UK. Such decisions would appear to put a significant obligation on the State to take steps aimed at the protection of persons engaged in prostitution. Given the content of the rights in the ECHR, these would be likely to include measures offering protection against violence, protection of health and welfare and other such assistance.

2.5.2.11  Council of Europe Convention on Action against Trafficking in Human Beings 2005

The Council of Europe Trafficking Convention was adopted by the Committee of Ministers on 3rd May 2005 but has not yet entered into force. The Council of Europe launched a campaign to combat trafficking in human beings in 2006, aimed at promoting signatures and ratifications of the Convention in order that it would enter into force rapidly (see http://www.coe.int/T/E/Human_Rights/Trafficking/). The Convention incorporates the Palermo Protocol definition of trafficking, taking a human rights approach to trafficking. The Preamble states that ‘trafficking in human beings constitutes a violation of human rights and an offence to the dignity and the integrity of the human being’. Significantly, the consent of a victim of trafficking is deemed irrelevant where any of the means set forth in the Convention have been used. Individuals who consent to such activity are still considered victims of trafficking. This also reflects the Palermo Protocol’s position. 

A number of Articles require the imposition of sanctions against those involved in trafficking. Article 18 of the Convention obliges States to make intentional trafficking in persons a criminal offence. Article 22 provides that corporate liability may be imposed for trafficking. Article 23 provides a general requirement that the sanctions for such activity are to be effective, proportionate and dissuasive. Provision must also be made for the confiscation of assets held by traffickers. 
The Convention also extends procedural rights to the victims of trafficking. Article 11 prevents the identity of trafficked persons from being revealed publicly, Article 15 provides that legal redress should be available to victims of trafficking and that they should have effective access to the courts. Even in the absence of legislation granting free legal aid in civil matters, it is for the courts to assess whether, in the interest of justice, an applicant without financial means should be granted legal assistance. This is especially relevant in the case of trafficking and its associated traumas and difficulties in relation to language and cultural barriers. 

Paragraph 3 establishes a right of victims to compensation against the perpetrators of the trafficking. Paragraph 4 requires that Parties take steps to guarantee compensation of victims, in the case of the inability or refusal of the trafficker to pay. Paragraph 4 goes on to suggest setting up a compensation fund or introducing programmes for social assistance to aid social integration of victims that could be funded by confiscating assets of criminal origin.

Article 27 states each Party shall ensure that investigations into or prosecution of offences established in accordance with this Convention shall not be dependent upon the report or accusation made by a victim, at least when the offence was committed in whole or in part on its territory. The aim is to avoid traffickers’ subjecting victims to pressure and threats in attempts to deter them from complaining to the authorities. These provisions are vital to ensure that prosecutions do not collapse because a trafficked person is unable or unwilling to testify for reasons of trauma or fear of intimidation. Under paragraph 3, each State should provide non-governmental organisations and other associations aimed at fighting trafficking in human beings with help in supporting the victim, with their consent, during criminal proceedings concerning the offence of trafficking.

Like the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949 and the Palermo Protocol, the Convention also contains measures aimed at protecting victims before repatriation. Many of its provisions offer stronger protection than the Palermo Protocol, allowing for example a ‘recovery and reflection’ period during which a trafficked person cannot be deported or repatriated, in order to give them time to recover and decide whether to co-operate in any prosecution against the traffickers. Under Article 13, States are obliged to provide at least 30 days recovery time. 

Under Article 14, residence permits for victims of trafficking are to be issued in compliance with the requirements of the Convention in certain, somewhat limited, circumstances. The Convention leaves the length of the residence permit to the States’ discretion, although the length must be compatible with the provision’s purpose. The Explanatory Report utilises the example of the EU Council Directive of 29 April 2002 on the residence permit issued to third-country nationals who are victims of trafficking or who have been the subject of an action to facilitate illegal immigration, and who co-operate with the competent authorities, which sets a minimum but renewable period of six months. 

The Explanatory Report to the Convention states that Article 16 is partly inspired by Article 8 of the Palermo Protocol on Human Trafficking and by the jurisprudence of the European Court of Human Rights regarding Article 3, which obliges States to refrain from deporting a trafficked person where a risk of rights violation exists in the country to which they are to be sent. 

2.5.3
EC/EU Law

Recent developments at EU level have added a further framework of legal standards relevant to prostitution at transnational level. However, like international law, the focus of EU law has generally been on trafficking rather than prostitution itself. In particular, the EU Framework Decision on Combating Trafficking In Human Beings; the EU Council Directive on the Residence Permit issued to Third-country Nationals who are Victims of Trafficking; and the EU Framework Decision on Combating the Sexual Exploitation of Children and Child Pornography, have all imposed important new obligations upon EU Member States, including Ireland, to pass necessary legislation. The proposals recently introduced here for the Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006 (discussed above) have the stated specific purpose of implementing the terms of these two Framework Decisions.

Under the EU Framework Decision on Trafficking, each Member State must take the necessary measures to ensure that trafficking is a criminal offence. Article 1 of the Decision defines trafficking to include the recruitment, transportation, transfer, or reception of a person, where use is made of coercion, force, threat, deceit or fraud, or through abuse of authority or of a position of vulnerability, for the purpose of exploitation of that person’s labour or services, or of the exploitation of the prostitution of others or other forms of sexual exploitation. 

Vitally, the consent of a victim of trafficking to the exploitation, intended or actual, is irrelevant. When the conduct referred to involves a child (under 18), it shall be an offence, even if none of the means set forth above have been used. 

The Framework Decision also contains protections for victims of trafficking generally. Member States are obliged to ensure that States adopt such legislative or other measures necessary to provide effective protection for victims from potential retaliation or intimidation during and after investigation and prosecution of perpetrators. Such protections should be afforded to: victims, or those who report the criminal offences or otherwise co-operate with the investigating or prosecuting authorities; witnesses who give testimony concerning criminal offences; and when necessary, members of their families. 

The Council Directive on Residence Permits provides specifically for the issue of such permits to third-country nationals who are victims of trafficking. Article 3 states that it applies to all such victims, even if they are illegally in the State. Article 5 includes a number of procedural obligations regarding the provision of information to such individuals. When a third-country national falls within the scope of this Directive, Article 6 provides that they must be granted a ‘reflection period’ allowing them to recover and escape the influence of the perpetrators so they can take an informed decision whether to co-operate with the competent authorities. While the Directive does require States to provide for a certain recovery period, its duration is to be determined in accordance with ‘national law’; unlike the ECHR, no legal minimum is provided. 
Under Article 8, once the reflection period has expired and the person has shown a clear intention to co-operate, a residence permit may be granted for at least six months. Crucially, the issue of a permit is clearly linked with the willingness of a trafficked person to co-operate in a prosecution. There is no provision comparable to the Council of Europe Convention which also allows for a permit to be granted on the grounds of the individual’s ‘personal situation’. 

The Residence Permits Directive also contains particular provision for the issue of residence permits to child victims of trafficking. If a residence permit is issued, minors are to have access to the educational system under the same conditions as nationals. Where minors are unaccompanied, States must take the necessary steps to establish their identity and nationality. They must make every effort to locate the families as quickly as possible and ensure legal representation, including representation in criminal proceedings, if necessary.

Children who are victims of trafficking may also be considered as particularly vulnerable victims within the definition contained in the Council Framework Decision 2001/220/JHA on the Standing of Victims in Criminal Proceedings. This would give them an extra level of protection. 

The protection of victims’ rights generally is however limited to rights involved during a prosecution regarding their trafficking. Under the Framework Decision on the standing of victims in criminal proceedings, Article 2(2) states: ‘Each Member State shall ensure that victims who are particularly vulnerable can benefit from specific treatment best suited to their circumstances’. Article 8(4) similarly refers to procedural assistance, providing that victims should be entitled to testify by any appropriate means. Article 14(1) requires the States to encourage the provision of victim support, but again, this is with reference to the criminal procedures rather than a broader social support system. 

Thus there is no obligation to provide particular assistance, such as social or psychological, nor is there any obligation to refrain from immediately sending the victim back or from denying them asylum, or even denying them the right to remain for the duration of any criminal case. The Council of Europe Convention therefore offers much stronger protection of victims in this regard. 

By contrast, greater emphasis on the need to protect the human rights of trafficked persons is contained in the 2005 Communication from the Commission (COM (2005) 514). This is clearly fundamentally concerned with the protection of human rights of trafficked persons. It has the declared purpose of further strengthening the commitment of the EU to ‘prevent and fight against trafficking in human beings, committed for the purpose of sexual or labour exploitation … and to the protection, support and rehabilitation of its victims.’ 
It states: ‘the persons concerned, their needs and rights shall be at the centre of the EU policy against human trafficking. This means first and foremost a clear commitment of EU institutions and Member States to follow a human rights centered approach and to promote it in their external relations and development policies.’  It states further that ‘the State which condones human trafficking or does not take any effective measure to curb it commits a human rights violation.’ It declares that ‘EU institutions and Member States shall actively pursue policies reinforcing the prohibition of human trafficking including the protection of real and potential victims at EU as well as at regional and international level.’  It also calls on Member States to speed up the transposal of Directive 2004/81/EC on the granting of residence permits to third country nationals who are the victims of human trafficking and who co-operate with the authorities. The Directive is of great significance in this area and its enforcement would provide significant protection for many vulnerable persons.

The Framework Decision on Sexual Exploitation of Children was passed on 22nd December 2003 with the aim of harmonising the legislative and regulatory provisions of Member States concerning police and judicial co-operation in criminal matters with a view to combating trafficking in human beings, the sexual exploitation of children and child pornography. 

Apart from the two key Framework Decisions, certain other EU or EC legislative developments are also relevant to trafficking. A recent European Council Resolution on Initiatives to Counter Trafficking in Human Beings, in particular Women (2003/C 260/3), invites the Commission and EU Member States to ensure that all actions and initiatives to prevent the trafficking of human beings, especially women and children: (1) have a gender sensitive perspective; (2) are consistent with internationally recognised principles of non-discrimination; and (3) take into account respect for the human rights and fundamental freedoms of the victims in accordance with Community and national law. The Resolution specifically calls on Member States to ratify the UN ‘Palermo Protocol’.

The Charter of Fundamental Freedoms of the European Union also requires the prohibition of trafficking. This was recognised by the DJELR in its combined fourth and fifth reports on the implementation of CEDAW. Article 5 of the Charter states:

1. No one shall be held in slavery or servitude;
2. No one shall be required to perform forced or compulsory labour;
3. Trafficking in human beings is prohibited.
Further analysis of this issue at an EU level comes from the 2006 European Parliament document ‘Strategies to Prevent the Trafficking of Women and Children,’ which stresses that people who have been subjected to sexual exploitation must be considered victims, bearing in mind how difficult it is for them to find a way out of their situation. It provides that Member States should therefore take the necessary measures to protect and support them, such as not sentencing people who have been victims of trafficking, providing them with medical and psychological care, legal advice, and specific reintegration measures to reintegrate women.

Further EU measures to combat trafficking are also likely, with a great deal of work going on at present in this area. Recent relevant documents include the Council Information 2005/C311/01 on an EU plan on best practice, standards and procedures for combating and prevention of trafficking; and the Council Conclusion on Trafficking of the 2725th Justice and Home Affairs Council Meeting of 27th/28th April 2006. Even more recently, the European Parliament Committee for Civil Liberties, Justice and Home Affairs has produced a report on trafficking (the Bauer report; PR/6622044 EN of 21st June 2006); and the Committee on Foreign Affairs has published a Draft Opinion dated 25th July 2006, containing a proposal for an EU Parliament Recommendation to the Council on fighting trafficking. This Opinion was drafted by Simon Coveney MEP, and includes a recommendation that all Member States should ratify the Palermo Protocol and the Council of Europe Convention on trafficking.

To date, despite all the documents issuing from different EC/EU institutions on trafficking, there has been little case law before the European Court of Justice with direct relevance. However, two particular decisions are noteworthy. Adoui and Cornuaille was a 1982 case concerning two French female citizens denied permission to reside in Belgium because they were allegedly engaged in acts of prostitution there. The Court held that ‘the authority empowered to adopt such measures must not base the exercise of its powers on assessments of certain conduct which would have the effect of applying an arbitrary distinction to the detriment of nationals of other Member States’ (para. 7). This has implications for Ireland and other Member States as it appears to mean that citizens from other EU countries engaged in prostitution may not be expelled by the State in which they are resident due to their engagement in such activities.
Finally, as mentioned above, an interesting recent decision of the European Court of Justice has found that the activity of prostitution may in some circumstances be regarded as a service provided for remuneration within the meaning of Article 52 of the EC Treaty (now Article 43 EC). In the Jany case, concerning a number of Polish and Czech nationals engaged as prostitutes in Amsterdam, the Court concluded that prostitution may be described as ‘an activity by which the provider satisfies a request by the beneficiary in return for consideration without producing or transferring material goods’ (para. 48). Thus, it falls within the EC law concept of economic activities, since it is ‘a provision of services for remuneration’ (para. 49). 

2.6  Key Findings
A review of Irish criminal law on prostitution reveals that the model of legal regulation on which domestic legal standards are based is that of prohibition, albeit focused upon prohibition of the public display of the act of selling sex, rather than prohibition on the sale of sex itself. In Irish law, under the 1993 Act, the main prostitution-related offences are based upon the acts of ‘loitering’ and ‘soliciting’ in public places, although the operation of brothels is also prohibited. Prohibition is directed equally against those selling sexual services and those buying, with offences of loitering and soliciting framed in gender-neutral language. While legislative change in 1993 was seen as relatively progressive at the time, it may now be regarded as outdated and insufficiently protective of the rights of those engaged in prostitution, particularly in the light of developments in human rights protections at international level and recent changes in Swedish law (see above).

For example, there is no recognition in Irish law of the gendered nature of prostitution (those engaged in prostitution are generally women, girls or young men, while clients are almost exclusively male). Nor is there any recognition of the fact that minors may be engaged in prostitution, since no distinction is made between children or adults in terms of liability or penalties for any of the relevant offences in the 1993 Act. 

Different models of domestic regulation of prostitution apply in other States. Reference has already been made to the important UK reforming Act, the Sexual Offences Act, 2003. This Act criminalises recruitment of children into prostitution or pornography, as well as creating new offences of trafficking for sexual exploitation. Sections 52 to 54 create new offences of ‘exploitation of prostitution’. Section 51(2) defines prostitution to mean:

(2) In those sections “prostitute” means a person (A) who, on at least one occasion and whether or not compelled to do so, offers or provides sexual services to another person in return for payment or a promise of payment to A or a third person; and “prostitution” is to be interpreted accordingly.
‘Payment’ is defined broadly to include any financial advantage. The English legislation is interesting for its implicit assumption that not all forms of prostitution involve exploitation. A similar assumption is made in many of the relevant international treaties; and in the laws of many EU Member States, notably the Netherlands. The same assumption formed the basis for the recent decision of the European Court of Justice in the Jany case referred to earlier, where the Court held that prostitution was an ‘economic activity’ under EC law.
In terms of comparative models of regulation, particular interest is focused at present upon recent changes to the law on prostitution in Sweden, referred to above, where prostitution is regarded as exploitation, and in particular as an aspect of male violence against women and children. The Swedish model presents a real alternative to the domestic legal standards currently applied in countries which, like Ireland, have signed up to international human rights treaties and conventions affording protection to persons trafficked for purposes of prostitution, but which continue to adhere to a clumsy model of prohibition that does not distinguish between the seller of sexual services or the buyer, and that does not afford sufficient protections to those vulnerable to sexual exploitation, in particular those coerced or trafficked into engaging in prostitution. 

Even if the Swedish model is not adopted in Ireland, domestic law requires significant reform in order to ensure the implementation of international legal standards here. In particular, at present inadequate legislative recognition is provided for the especially vulnerable position of those, either children or adults, who have been trafficked or otherwise coerced into prostitution. New offences against trafficking are proposed in the heads of a Bill published recently by the DJELR. But although significant protections for such persons may be found in relevant provisions of the Constitution, in international law, in the ECHR, and in EC law, no specific protection is provided to them in the proposed Bill, nor in domestic employment or immigration law. However, changes to the employment permit scheme in the 2006 Employment Permits Act may strengthen the position of some migrant workers who are currently liable to sexual exploitation by employers. Changes to the immigration laws will also be necessary to incorporate repatriation and residence rights for trafficked persons required by international law, to include provision for a recovery period of at least 30 days before a victim of trafficking can be deported, and for the granting of residence permits to trafficked persons.
Key reforms required in domestic law are as follows:

1. The Council of Europe Convention should be signed and ratified.

2. The UN Convention and Protocols should be ratified.

3. Legislation should be introduced to implement the EU Framework Decision (as is proposed with the Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006) and specific trafficking offences should be introduced based upon the Palermo Protocol definition of trafficking.

4. Trafficking, both into and out of Ireland, should be penalised, recognising that due to its proximity to the UK, Ireland is likely to be a transit country for trafficked persons rather than a final destination in many cases.

5. Horizontal application of international human rights standards can be achieved by preventing or punishing activity which infringes the rights of those affected, therefore intervening in private activity, or by stepping in after violations to provide assistance.

6. The criminal law should be rebalanced to target those who exploit the practice of prostitution, rather than those engaged directly in prostitution.

7. Consideration should be given to the criminalisation of the prostitute-user.

8. A human rights focus should be implemented in Irish legislation, which would view those engaged in the practice of prostitution or trafficked persons as victims, rather than criminals or ‘ordinary’ illegal immigrants. Such persons should not be criminalised or subject to other sanctions by virtue only of their engagement in prostitution or trafficked status.

9. Legislative provision should be made for confiscation of the assets of traffickers and disbursement of the proceeds to support and compensate trafficked persons.

10. Legislation and social policy measures should be introduced to safeguard the rights of those involved in prostitution and the rights of victims of trafficking.

11. Transnational co-operation measures to prosecute traffickers should be strengthened.

12. As the DJELR report recommends, the Gardaí should continue to take a proactive approach to the prevention and detection of human trafficking and the prosecution of perpetrators through intelligence led operations. Importantly, it recommends that Gardaí work to ensure women and children are not illegally employed or exploited in the legal sex industry. 

13. Strategic partnerships should also be developed with the Revenue Commissioners, the Department of Social and Family Affairs, the Office of the Director of Corporate Enforcement and the Private Security Authority to ensure that exploitation does not occur; and proceeds of crime legislation also has a significant role. 

14. Protection of victims of trafficking should be paramount. All victims of trafficking should be entitled to such protection, regardless of whether or not they decide to co-operate with a prosecution for trafficking. 

15. Once a person has been identified as a victim of trafficking, they should not be detained in prisons or other such institutions, and material, social and psychological assistance should be provided to them. There should be a process for the identification of victims of trafficking, during which and after which protection and assistance should be offered to such individuals. NGOs could be particularly effective as service providers in this regard.

16. Schemes of assistance should be introduced to assist trafficked persons or other individuals engaged in prostitution. These would be with a view to encouraging an exit from the activity, and would require educational, health and welfare assistance. 

17. Particular provision of shelters and funding of groups dedicated to offering assistance to trafficked persons or those engaged in prostitution should be granted.

18. Trafficked persons should be given legal aid and access to legal information in a language they understand. 

19. During any prosecution, both trafficked persons and those engaged in prostitution should be granted particular assistance as victims and witnesses. This would require rights to information, protection and social and psychological assistance.

20. Trafficked persons and those engaged in prostitution more generally should be given the right to redress and/or compensation against those who have exploited them for this purpose.

21. Trafficked persons should be offered a 30-day recovery and reflection period within which they cannot be deported and during which they are provided with assistance by the State. At a minimum, residence permits should be made available to victims of trafficking if they co-operate with the authorities in a prosecution, as required by the EU Council Directive, but such permits should also be available where necessitated by the personal situation of the individual.

22. If repatriation is necessary, it should preferably be voluntary and necessary information and assistance should be provided to the person being repatriated.

23. Prevention of child prostitution is a key element of the strategies advocated by the international instruments. Specifically, this requires social and welfare interventions to eradicate the conditions in which child prostitution can thrive: disadvantage, neglect and abuse. 
24. Specific legislation criminalising child prostitution and related activity should be introduced.

25. Targeted schemes should be made available to children who have been engaged in prostitution or trafficking. This would require rehabilitation, social and psychological interventions, education and vocational training. 
26. ‘Separated children’ or unaccompanied minors trafficked into Ireland require special assistance and support from the State.
27. During any legal proceedings, children should be provided with particular legal and welfare assistance, including the appointment of a guardian during such proceedings.
28. Repatriation should be facilitated if this is in the best interests of a trafficked child. If not, appropriate arrangements should be made to care for the child in the State.
3. Prostitution and Service Provision in Ireland – The Findings

3.1 Introduction

The aim of this section is to report on the findings of the empirical research carried out in the course of this study. The findings from a survey of thirty four organisations, in-depth interviews with ten service providers and in-depth interviews with seven individuals, four women and three men, who have been or are currently engaged in prostitution, are reported. Broadly speaking it aims to examine current service provision for women, men and children/minors engaged in prostitution and to offer recommendations for the development of services in the future. More specifically it aims to use the reported experiences, views and opinions of those providing services and of those involved in prostitution, either in the past or currently, who have been or are the users of such services to make recommendations for change and improvement that will better protect their health, promote social well-being, and safeguard their human rights.

This section will summarise the findings, in the course of which a wide range of key issues are reported. The service providers’ understanding of prostitution, its effects and risks, the backgrounds of those involved, their pathways into, reasons for staying and engaging in prostitution, opportunities and reasons for leaving prostitution, the experiences of victims of trafficking, the lack of knowledge about prostitution generally and particularly with regard to children and minors and those, adults and children, who are trafficked into the country for the purposes of sexual exploitation and involvement in prostitution, are particularly highlighted by all accounts. The experiences of people directly affected by past or current involvement in prostitution elucidate further many of these central themes. There is also extensive mention of the nature of services currently offered to and used by women, men and children/minors in prostitution, the barriers to accessing these services and suggestions and discussion about the services that need to be developed on behalf of those involved. The training needs of service providers in mainstream services and specialised projects with regard to a vast range of issues are also highlighted. Liaison, interaction and relationships between the service providers are also discussed, as are proposals for the development of current services and the establishment of additional and new services. Recommendations for future policy development and legal change are also offered.

In carrying out this piece of research both quantitative and qualitative methods were used to gather data about prostitution in Ireland, services available to persons involved in prostitution and the views and opinions of service providers and service users with regard to satisfaction with services, legal issues and human rights safeguards. The findings then are based on the analysis of data gathered by questionnaire from 34 statutory/non-governmental organisations based around the 26 counties between February and June 2006, interviews with ten service providers that took place between March and June 2006 and interviews with seven individuals directly affected by the issue that took place in May and June 2006.

As part of both the empirical component of the report and the review of services for those engaged in prostitution, a web-based questionnaire was created in January 2006 following meetings and discussions with several key workers in the field who acted as research consultants. It was piloted with their assistance and was sent to 60 service providers as proposed. 

These services ranged from primary health providers to community organisations, both statutory and non-governmental organisations, and included general facilities and specific services that may be accessed by those engaged in prostitution. 

The questionnaire had four aims:

· To assess or estimate the extent of prostitution in Ireland;

· To identify key current issues; 

· To seek opinion about mainstream and specialist services;

· To seek recommendations.

The questionnaire asked service providers to report or estimate the numbers of those engaged in prostitution in Ireland and to report or estimate the numbers of those engaged in prostitution accessing their services. It posed specific questions seeking separate information on nationals, foreign nationals, men, women and children engaged in prostitution. Please see the full text of the questionnaire in Appendix 4.

The questionnaire also asked questions about the range of services currently offered, and what services providers believe are currently needed for those engaged in prostitution. The questionnaire also addressed what the service providers think are the particular needs of those engaged in prostitution. The range of services perceived as needed to be provided to those engaged in prostitution were broken down into social, legal and health needs. Views on the particular needs of each group, (i.e. foreign nationals, children etc.), were specifically requested. 

The questionnaire was live and receiving responses from February to early June 2006. It was sent on three occasions between February and May 2006. In order to ensure a good response rate, follow up phone calls to all those canvassed to take part were conducted.

34 of the 60 agencies contacted returned the questionnaires. This represented an almost 57% (56.66%) return rate which is high for a postal/e-mail questionnaire. The returned questionnaires contained varying amounts of details. Of the 34 agencies who replied only 1 (2.94%) wanted to remain anonymous and declined to have its contact details included in the Appendices. Please see Appendix 7. The agencies that replied included: --

· Services for women engaged in prostitution;
· Gay men’s health and welfare services;
· Drug Agencies;
· Homeless Services;
· Social Workers – Child care/Youth Services;
· Sexual Health Services;
· Women’s organisations;
· Rape Crisis Centres;
· Refugee organisations;
· Advocacy Groups.

From these web-based/postal surveys and follow-up telephone contact and discussions, data were gathered about the range of services in terms of:

· the nature of services provided – health, education, social or rehabilitative; 
· employment, psychological, counselling and support services; 
· where provided – regional locations;
· for whom – men/women/children;
· demographic details of service users in terms of age, sex/gender, ethnicity;
· by whom – medical personnel /social work/outreach; and
· for what reasons – HIV prevention/drug rehabilitation/ occupational rehabilitation/ medical/social.

In order to assess the quality of such services, respondents were asked to provide information about:

· ease of access to services for people engaged in prostitution;
· the uptake of their services by people engaged in prostitution;
· the policies and practices of such services;
· the evaluation, both external and internal, of the services;
· the self-assessment of service providers;
· service users’ forums/self report evaluations;
· the identification of gaps by service providers/service users;
· service providers’ suggestions for improved services and service delivery.

In addition to the questionnaire, several key people working and managing statutory and voluntary sector organisations providing services of varying kinds to those engaging in prostitution were identified and interviewed at length about the key research questions. A qualitative methodology was chosen because of the small sample size interviewed and because of the issues and concerns under discussion. It was important to access information about people’s experiences, concerns, reflections, memories and opinions. 

Semi-structured in-depth interviews, with ten individuals working with eight organisations providing services to men, women and children engaging  or at risk of engaging in prostitution were conducted. This diverse group of interviewees from a range of services were selected, not randomly but selectively and purposively, in an attempt to gather data about a variety of issues and the experiences of a variety of different groups of women, men and children engaging in, at risk of, or exiting from prostitution. This was a select group of service providers able to provide in-depth knowledge about their experiences of working with those involved in prostitution in Ireland. All ten individuals had direct contact with individuals directly affected by the issue. The ten respondents were drawn from eight organisations from the statutory and non-governmental sectors, four non-governmental agencies and four statutory agencies. Seven of the eight interviews were taped and transcribed verbatim; notes were also taken by a research assistant and fieldnotes were made immediately post-interview. The transcripts and the notes from two of the interviews were returned for inspection and approval to the respondents. One interviewee declined audiotaping. Notes were taken and returned to the respondent afterwards for inspection. Fieldnotes were written up afterwards. Confidentiality was assured and every attempt has been made to maintain the anonymity of participants. To protect anonymity those interviewed from the voluntary sector and statutory bodies and the organisations themselves are not identified. However in a country with a small number of services responding to those involved in prostitution, trafficking, the refugee and asylum system and to particular minority groups, it may not be absolutely possible to assure anonymity. 

The ten individuals interviewed during the course of this research worked in the following eight services:

· A drugs service working with women drug users engaged with prostitution (2);

· A support services for women engaged in prostitution /affected by trafficking (2);

· A health and welfare service for women working in prostitution (1);

· A gay men’s health and welfare service (1);

· Social work service for separated children/young people (1);

· Social work service for homeless children/young people (1);

· A residential/aftercare project for children/young people (1);

· A youth project providing health and welfare services to young people (1).

The decision to interview representatives of these services was largely dictated by the need to address research questions in relation to three groups of people as outlined in the introduction –
· Women engaged in prostitution in Ireland;
· Men engaged in prostitution in Ireland;
· Children/minors engaged in prostitution in Ireland.

All bar one worked in Dublin-based organizations. Interviews ranged in length from one to two and a half hours and took place in a variety of locations (the Centre for Gender and Women’s Studies, the School of Social Work and Social Policy in Trinity College, a HSE office and the offices of a non-governmental organisation).

Finally, semi-structured interviews were carried out with three men, two of whom were currently engaged in prostitution, while a further four interviews were conducted with four women, three of whom were currently involved. This small sample was again selective and purposive. Several agencies assisted with recruitment of the three men and two women, while one woman was known to the interviewer and recruited a colleague to participate. While it was initially thought possible to recruit two groups, one of women and the other men, to participate in focus groups, it became evident that individuals opted for the one to one experience. Since this was an important part of the research project, as their views on the services as well as their needs must be included in order to produce a comprehensive insight into the requirements of those engaged in prostitution, it was decided to interview them on a one to one basis. One of the seven interviews was taped and transcribed; notes were also taken by a research assistant and fieldnotes were made immediately post interview. Notes were taken during the remaining six interviews and fieldnotes written up afterwards. Confidentiality and anonymity were assured. 
The seven individuals ranged in age from 29–44 years, the age range of the four women interviewed was 29–42 years and the age range of the three men was 35–44 years. All were Irish. Five individuals, two men and three women, were currently involved in prostitution or, as some of them described it, sex work. Two individuals, a man and a woman were no longer involved, the male respondent having exited some years ago after a career in prostitution which lasted from 18–34 years and the female respondent had ceased to work one year ago after a three year period of involvement. Three women had histories of drug use, two were currently stable on methadone maintenance programmes while one was using street drugs. One woman had never experienced a drug problem and did not use drugs recreationally or professionally. Two of the three men identified themselves as having an addiction problem. Both however were alcohol free and described themselves as ‘in recovery’. All seven respondents reported experiencing sexual abuse during childhood/and or during adolescence. Two men experienced abuse in an institutional context.  Their histories included periods in residential/foster care, institutional, sexual, physical and emotional abuse, in some cases very early entrance to sexual activity and sex for exchange/prostitution, homelessness, alcohol and drug dependency, in some cases imprisonment and interaction with the criminal justice system, violence, rape, assault, and use of a wide range of social, health, psychological and other services. All came from backgrounds of poverty, economic adversity and educational disadvantage.

Informed consent was sought from all participants, the aims and objectives of the research explained and the normal ethical guidelines with regard to confidentiality and anonymity were emphasised at the outset. 
Although it was recommended by service providers that those involved in prostitution who had agreed to be interviewed should be paid, no payment was requested by participants. However, a decision to offer a small token of gratitude in the form of payment was made. Two of the seven participants asked that their payment be donated to a charity.

The focus in participant interviews was on the following issues:

· The pathways into prostitution/the reasons for staying in it;
· Attempts at leaving it;
· The reasons for exiting;
· The services: their usefulness/their recommendations;
· The law and its impact: their recommendations;
· Human rights: their recommendations.

The interviews took place in a variety of locations (the interviewer’s office in the School of Social Work and Social Policy, an interviewee’s flat and a drug agency).

Throughout this report there is discussion about trafficking for the purposes of sexual exploitation. There is also discussion of issues for foreign nationals. However, although we interviewed several service providers very concerned about these issues, they were unable to assist us in recruiting women in this very particular situation to participate. There is also discussion of issues for children and young people, both Irish and foreign nationals. While service providers responding to children and young people in a variety of situations were interviewed, we did not interview any minors.

Through different methods used – survey and interviews – and the different data sources – service providers and persons involved in prostitution – a diverse range of issues was raised and information gathered. In addition, this research accessed both practitioners’ and service users’ discourses and accounts.

The findings are reported under the following headings:

3.2  Context – Changes and Current Issues;

3.3  The Background and needs of those engaged in prostitution; 

3.4  Numbers involved – Estimates for Ireland;

3.5  Numbers involved – Estimates and Reports of Service Uptake and Use;

3.6  Identified needs;

3.7  Services for Persons Engaged in Prostitution in Ireland;
3.8  Gender Differences – the experiences of men and women;

3.9  Key Findings;

3.10  Conclusion.

3.2  Context – Change and Current Issues

It is popularly believed that prostitution and the sex industry generally have expanded significantly in recent years. By all accounts, and reflecting upon the research and literature reviewed, Ireland has undergone unprecedented social and economic changes during the past ten years. The ‘Celtic tiger’ economy has witnessed increased prosperity, consumer spending, the expansion of the entertainment industry and, according to many accounts, the commodification of sex and women’s bodies. Against this backdrop poverty, marginalisation and social exclusion are also common and are particularly witnessed by those providing services and experienced, in the past and/or currently, by those interviewees involved in prostitution. Almost all survey respondents, and without exception all interviewees, raised the issue of poverty. Alongside these issues, increasing alcohol and drug consumption by the Irish population generally and by particular groups specifically were mentioned. Homelessness too has increased and is currently regarded as one of the most severe difficulties affecting both women drug users and men engaged in prostitution, some of whom first became involved with prostitution on becoming homeless. In addition, against this backdrop, increased immigration and asylum-seeking were reported. Increasing levels of trafficking were also reported by respondents, one mentioning that Ireland is now regarded by service providers in Baltic countries as one of the top three destinations where women seek legitimate work in the formal economy and where women have also been identified as engaged in the informal economy, including the ‘entertainment industry’ and prostitution. These many social and economic shifts have impacted on the nature and extent of prostitution in Ireland. 

Many changes were identified. Some claimed that the nature of prostitution has transformed significantly. While the area has expanded and the numbers involved have grown and diversified, it has changed in some ways due to the advent of technology – mobile phones and the internet, for example – as well as the growth of indoor prostitution, either in private residences, clubs, parlours or brothels. Access to women was reported as difficult for some service providers. They also noted that prostitution has grown in Ireland and that there is a huge demand for indoor establishments nationwide. There is ‘a very real demand in society’ and ‘a culture of prostitution’ which needs to be examined. 

There is an increase in the numbers of drug-using women engaged in prostitution since the late 1990s and the profile of women involved has changed since that time. Many of the women involved in street prostitution are now younger drug-using women, described by some agencies as harder to reach or make contact with, more aggressive, involved in more exploitative relationships with partners and pimps, experiencing homelessness, and ‘chaotic’. While some agencies reported a decrease in the numbers of these women using their services, and an increase in the numbers of foreign women with whom they are involved, it should be noted that two services responding to the needs of drug-using women engaged in prostitution have been established and have developed over the last six or seven years.

There is a reported increase in the numbers of foreign women coming into contact with services. One agency claimed that 90% of those involved in indoor prostitution are foreign women. Another agency identified significant increases in the use of their service by foreign women. There is also increased diversity in terms of ethnicity and some respondents expressed concerns about the phenomenon whereby women from minority groups within Irish society are being marketed as ‘exotic’ and different within the sex industry. The vulnerability of foreign women, described by one agency as aged mostly between 17 and 25, was emphasized throughout. Isolation, cultural differences, language difficulties, debt bondage, and the ease with which they can be controlled were all mentioned as increasing vulnerability. There were also concerns that many have been trafficked.

There is also a reported increase of trafficking of foreign women, men and children into Ireland. While some services have seen no evidence of trafficking, others have witnessed some and believe that much more is occurring. Another agency raised issues about the underreporting of trafficking, the lack of visibility and the reluctance to acknowledge the issue as pertinent to a modern Ireland in a globalised world. The risks to children and young people who have been separated from their families and entered Ireland as ‘unaccompanied minors’ were also emphasized. Their safety, protection, medical needs, legal issues relating to residency in the country, risks to themselves or their families associated with disclosure about trafficking, and the general lack of support to this vulnerable grouping was reported.
With the increasing numbers of foreign women using services, questions have to be raised about the increasing invisibility of Irish women and their decreasing use of services. While one respondent suggested that there is a ‘need to recognize that prostitution today in Ireland is more than a small group of unorganised indigenous drug misusing population’, others suggest that the needs of this target group are also crucial and must be addressed. As one interviewee said ‘they’re still here, they haven’t gone away and they may be more at risk than ever.’  Another also said, ‘Irish women have not gone away.’

To date little has been developed in response to the needs of men in prostitution but they too encounter risks and have a range of needs. Concerns were expressed about the lack of a service specifically for men involved regardless of their sexual orientation.  The risks to men engaged in prostitution, who are reluctant to use a health service defined as ‘gay’, were identified. It was reported that several ‘straight’ drug-using men are now engaged in prostitution and perhaps lack the supports and services that their gay counterparts have been able to access in the past and currently.

Fear of disclosure and presentation to services, the stigma of involvement, violence and fears about reporting, assault, robbery, sexual assault, rape, health issues, self esteem, exploitation for all groups involved, all persist as issues today in a changing Ireland.

The changes in prostitution may present more dangers, or different kinds of dangers. Some argued that prostitution is highly organised and controlled; others claimed that it is less organised. In any case, services to respond to those in prostitution exist in limited form and need to be developed. Responses to specific groups are lacking – men, travellers, victims of trafficking, and foreign nationals are just some of the groups in need of services. 

Some respondents and interviewees criticised liaison and networking practices among agencies. There was a general consensus that there is a need for discussion, debate and review of the legal frameworks, which are described by some as ‘outdated and outmoded’. Different ideological positions and perspectives were evident and these have an impact on service provision and attitudes to legal change.

3.3  The Background of Those Engaged in Prostitution 

Service providers suggested that poverty, poor educational involvement/attainment, low levels of literacy, experiences of abuse and early sexual grooming, childhood adversity, unstable family background often leading to periods spent in residential or foster care, alcohol and drug use, and homelessness, are some of the common characteristics and background experiences shared by those who enter prostitution, whether male or female (see also the discussion of some of these issues in Chapter 1, Literature Review). This range of factors is described as leaving people vulnerable and open to involvement. The small sample of directly affected individuals that participated in this study emphasised these experiences, as did many of the survey respondents and the service provider interviewees. Some went as far as to suggest that these were the primary reasons that women, men and children enter into prostitution. The participants who experienced prostitution directly all identified poverty and sexual abuse specifically as their pathways into low self-esteem, drug and alcohol use, homelessness, and mental health issues, which all lead to prostitution. Any services or strategies developed to respond to prostitution need to address not only these factors as causes, but they need also to respond to the needs emerging as a result of these experiences.

While a significant number of common characteristics were identified, many participants emphasized that those engaged in prostitution are not a homogenous group with identical experiences and similar needs. Different profiles of those involved, different pathways into prostitution, different experiences while involved, differing reasons for remaining involved, a range of needs for different services and support, different routes out of prostitution and differing views on service provision were offered and observed during the course of the fieldwork period. No ‘typical’ profile emerged. A number of varied experiences were recounted by those affected and by service providers, and a picture, or indeed pictures, of diversity was manifestly evident:

· Many respondents and interviewees described the involvement of poor, marginalized, Irish women, often lone parents, dependent on social welfare payments, managing poverty and involved in mainly street prostitution on an irregular, part-time or fulltime basis to earn money to support children and families. Socio-economic disadvantage and financial hardship were central to their experience. For women working on an irregular and part-time basis, events and times of celebration such as Christmas, Easter, their children’s birthdays, Communions, and Confirmations, present increased needs for resources and necessitate increased involvement for a time on a sporadic basis. For others, keeping children fed, clothed and sheltered on an ongoing basis is the motivation for regular involvement. 
· Personal safety is often a key issue and many have experienced violence, rape and assault in the course of their work.  Sexual health is also a concern. While some of these women are described as using alcohol and prescribed drugs as ‘numbing agents’ while working, they are in the main not dependent on the substances. However, as a result of use over time, some may develop dependency on substances and need to access treatment and support to stop using these.  However, several agencies noted that changes had occurred in prostitution since the late 90s and that there were fewer and fewer women in this situation involved, or at least coming to the attention of the services. Older women who fitted this profile have largely grown out, matured out, or been assisted out of this situation. This ‘group’ of women sometimes includes traveller women, lesbian women and women from minority groups.
· More commonly encountered in street prostitution in recent times were poor, marginalized drug or alcohol using Irish women. Homelessness was described as a key presenting problem for many, and was described by many agencies and interviewees as a route into street life, drug use or increased drug use and prostitution. Accounts varied from person to person and case to case as to the order of onset of difficulties – drug use, homelessness and involvement with prostitution.  However, it was generally agreed that all these issues intersected. The women’s general health, sexual health, and nutrition were all described as poor. Many are Hepatitis C positive and some are HIV positive. Personal safety, violence, rape and sexual assault were all identified as concerns. While many had accessed drug treatment programmes and are maintained on methadone, the difficulties in maintaining stability are ever present in the face of involvement in prostitution and using alcohol and drugs to cope or numb out, homelessness, separation from children and in some cases denial of access to children. Most of the women were described as mothers, some caring for their own children, many with some or all of their children in the care of family members or the State. This too echoes earlier research carried out in Dublin. In addition, this ‘group’ of women sometimes includes traveller women, lesbian women and women from minority groups as in the above group.

· Others described the increased involvement of young foreign women from EU and non-EU States in prostitution in Ireland.  Many of these women are involved ‘indoors’ in clubs, parlours, brothels and private residences. These women are described by some agencies as harder to reach for educational, sexual health, or support purposes. They are generally non-drug-using women, although may use substances to cope. They often are non-English speaking, or have little English, and appear very vulnerable. By all accounts their backgrounds in their countries of origin are similar to the aforementioned groups of women – poverty, marginalisation, family breakdown, abuse and other issues were all mentioned. This ‘group’ of women sometimes includes lesbian women and women from a range of minority and ethnic groups, and from a vast range of nationalities.

· Several agencies mentioned foreign women who have been the victims of trafficking. Many share similar characteristics to the group alluded to above. Additional experiences such as exploitation, fears of traffickers, of retaliation, of the authorities (such as the Gardaí and immigration), and fear of repatriation are all experiences described and common to the group of women presumed trafficked in Ireland who have been assisted by several organisations participating in this study. 

Men engaging in prostitution are described as hailing from similar socio-economic backgrounds to the women involved. Some participants who spoke of men’s experiences noted different trajectories in prostitution. Several interviewees remarked on how boys and teenagers, some gay or bisexual and some straight, some alcohol or drug-using, become involved in sex for exchange/money and eventually drift into prostitution. Many described a period of grooming. They further described a second period between 18–25 years as a period of engaging in streets, parks, and private residences, and a third stage when older (25 years and more) when the type of work, client, and the locale in which it occurs changes significantly:

· Respondents and interviewees described the involvement of poor, young, marginalized, gay/bisexual Irish men, often dependent on alcohol or drugs and in some cases homeless, and in receipt of social welfare payments, as involved in mainly street prostitution on an ongoing basis. Socio-economic disadvantage and financial hardship were central to their experience. The men’s general health, sexual health, and nutrition were all described as poor. Many are Hepatitis C positive and some are HIV positive. While many access drug treatment programmes and are maintained on methadone, there are often difficulties in maintaining stability in the face of involvement in prostitution and homelessness. It is reported that they experience considerable harassment, violence and homophobia. This ‘group’ of men sometimes includes traveller men and men from minority groups.

· Reportedly increasing numbers of young straight Irish drug-using men are encountered in street prostitution in recent times.  These men too were described as poor and marginalized. Homelessness again is an issue for many and intersecting issues similar to those mentioned above were reported. The men’s general health, sexual health, and nutrition were all described as poor. Many are Hepatitis C positive and some are HIV positive. In several interviews concerns were expressed about the invisibility of this group and their reluctance to identify with or use services that in the main are viewed as ‘gay’ services. This was one particular concern of one gay man who had been involved in the past. In addition, this ‘group’ of men sometimes includes traveller men and men from minority groups.

· Others described the involvement of a number of foreign men from EU and non-EU States in prostitution in Ireland. They are generally non-drug-using men, although may use substances to cope. By all accounts their backgrounds in their countries of origin are similar to the aforementioned groups of men – poverty, marginalisation, family breakdown, abuse and other issues were all mentioned. This ‘group’ of men includes men from a range of ethnic groups and from a vast range of nationalities.

Agencies working with children and young people/minors identified a number of groups of children particularly at risk of involvement or engaged in prostitution. Some services mentioned girls rather than boys. However, similar coercive relationships and very complex dynamics were described. Young people and children are rarely recruited into formal prostitution at the outset. However, they are often exposed to adult company and random opportunistic contact where children are introduced through peers to prostitution:

· Several interviewees and respondents described young boys in the 12-17 age group who have been ‘groomed’ and induced into sex for money/goods exchange interactions. These tend to be vulnerable ‘street children’, homeless or in care. They share common characteristics described above.

· Further respondents and interviewees identified young girls in the 12–17 year group, who have experienced family breakdown and foster placement breakdowns, periods in hostels and residential care as particularly vulnerable to ‘grooming’ and inducement into sex for money/goods exchange interactions.

· Separated children or unaccompanied minors, ranging in age from childhood to18, were identified as children at risk by virtue of the nature of their isolated and lonely arrival in this country. Several are presumed or known to be victims of trafficking, and experiences common to trafficked adults are also pertinent to their experience; issues such as exploitation, debt bondage, fears of traffickers, of retaliation, of the authorities (such as the Gardaí and immigration), and fear of repatriation.  These experiences are all described as common to the group of children/young people presumed trafficked in Ireland who have been assisted by several organisations participating in this study. 

3.4  Numbers Involved – Estimates for Ireland

Currently there are no precise estimates of the number of women, men and children engaged in prostitution in Ireland. This project aspired to present an empirical assessment of prostitution in Ireland and to attempt to arrive at some conclusions about the extent and the numbers of women, men and children engaged in prostitution. However, on the basis of the survey conducted and of the interviews carried out, it was simply impossible to do so. A total of thirty four agencies/organisations (see appendix 7) responded to the questionnaire, which in three sections attempted to assess the view of the services as to the numbers involved in prostitution in Ireland, the numbers attending the agencies surveyed and the issues most pertinent and salient at present. 
Not one respondent, either in replying to the survey or in in-depth interview, was able to give an accurate and confident estimate for the country as a whole, for major urban areas, for smaller towns or for rural areas. While 13 agencies offered detailed information about the numbers attending their services, and the majority of agencies gave detailed responses to questions about the health, social and legal needs of and service provision to those engaged in prostitution, only two agencies attempted to offer an estimate for the country. Almost 95% (94.11%) or thirty-two agencies were unable to offer such estimates.

The two agencies prepared to hazard a guess about women engaged in prostitution offered varying figures. One suggested that more than 100 women are involved but also added that the organisation’s services are provided to men. The second agency, one which provides outreach and sexual health services to women engaged in prostitution, suggested that approximately 700 women are involved in prostitution in Ireland, mostly between 18 and 50 years of age, with the average age being in the twenties. This respondent also estimated that 300 women are Irish while 100 women hail from EU countries and 300 from non-EU countries.  The countries identified were Brazil, Croatia, Czech Republic, Ghana, Italy, Jamaica, Latvia, Lithuania, Mongolia, Nigeria, Poland, Romania, Russia, Slovakia, South Africa, and Spain. The majority, an estimated 450, were reported as engaging in prostitution in brothels, clubs and parlours, while 150 were estimated to be involved in private residences, and 100 on the street. People engaged in prostitution were reported to be operating in Dublin, Galway, Cork, Limerick, Sligo, Carlow, Kilkenny, Laois, Waterford, and Wexford. This agency also highlighted the fact that members of visible minorities/ethnic groups were involved in prostitution. They also referred specifically to members of the travelling community. This was confirmed by the response of another organisation, an agency promoting Travellers’ human rights and providing advocacy and support services to the travelling community, which identified the issue of Traveller women’s involvement in prostitution as a concern, confirming the view of the above-mentioned service provider. Although they could not offer figures, they stated that ‘there are increasing numbers of Traveller women engaging in prostitution.’  Circumstances leading to such engagement include:

· Sexual abuse, and not being able to access culturally appropriate therapy;

· Separation from the family (post-residential care or imprisonment);

· Being pimped by her partner or a male family member for their economic gain;

· Drug use/addiction.

The one agency prepared to offer an estimate for men provides outreach and sexual health services to men and suggested that there are between 30-100 men engaging in prostitution in Ireland. The men were identified as largely in the 18-29 age group with an average age of approximately 23 years. Irish men were identified as operating from private residences or on the street. No countries of origin were identified for the 20% of men who hail from either EU or Non EU countries. Neither was any information offered about visible minorities/ethnic groups. However, the Traveller agency quoted above also made reference to anecdotal evidence that a number of young Traveller men are engaging in prostitution in city centre areas. Neither agency was able to offer an estimate for the numbers of either male or female children/minors affected.

The figures provided by the two agencies as estimates of prostitution in Ireland are presented in Table 3.1.
	Women
	Men
	Children/Minors

Male
	Children/Minors

Female

	Approximately 700
	30-100
	Unknown
	Unknown


Table 3.1 – Numbers Engaged in prostitution

The figures provided about the nationality of those engaged in prostitution are presented in Table 3.2.

	
	Women
	Men
	Children/Minors - Male
	Children/Minors - Female

	Irish
	300
	24-80 (80%)
	Unknown
	Unknown

	EU
	100
	6-20

(20%)
	Unknown
	Unknown

	Non EU
	300
	
	Unknown
	Unknown

	Unknown
	---
	
	
	


Table 3.2 – Nationality of Those Engaged in prostitution

Both agencies identified international and Irish reports, anecdotal accounts, outreach and agency feedback and research reports carried out by them as informing their responses. In fact both agencies have commissioned or carried out significant research on this issue in the Irish context.

However, while few agencies were prepared to offer estimates, several qualitative accounts based on anecdotes, impressions and experiences about the extent of the phenomenon were offered during in-depth interviews. A large number of respondents and interviewees put forth a myriad of reasons for their inability to estimate the extent of the phenomenon. Issues such as lack of awareness of the phenomenon in certain communities, invisibility, stigma, secrecy, silence, prejudice, general fear, and anxiety regarding the breach of law, were some of those most often identified as the reasons for this failure on the part of the agencies to generalise from their particular experiences. 

3.5  Numbers Involved – Estimates and Reports of Service Uptake and Use

Despite the lack of confidence to provide estimates for the country as a whole or indeed for any part thereof, some agencies confidently offered very detailed figures for attendance at their services. Again, however, it was clear that there was a difficulty for many drug services, homeless agencies, or other services to actually identify how many involved in prostitution were attending.  Many do not ask questions of the service users about their involvement and although they could often safely assume that service users were involved, they declined to give inaccurate figures, simply responding that it was unknown. However, thirteen organisations were able to identify the numbers involved with their agencies or in receipt of services from their agencies.

Nineteen agencies, or almost 56% of respondents, reported contact with people engaged in prostitution in the course of their work but only thirteen agencies offered detailed information about their contacts.

Of the thirteen organisations reporting, as seen below, eight agencies reported contact with women involved, five with men, six agencies identified female children and young people/minors among their clientele, and two reported contact with male children or young people/minors involved:

· A Dublin-based statutory agency providing sexual health services and outreach to women in prostitution had contact with 169 adult women and one woman identified as a minor in the 15-17 year age group on one or more occasions during 2005. Of these, 77 clients were Irish, 13 were from the UK and 80 were from EU and Non-EU States. Contacts, visits and interventions in its clinical and outreach services amounted to almost 1,300. This agency reported contact with five trafficked women. It has had contact with approximately 900 individual women since the inception of its services in the early nineties. 

· A Dublin-based non-governmental agency providing support, contact, outreach, and training to women engaging in prostitution reported 2,748 contacts with 230 women in 2003 and 3,097 contacts with 242 women in 2004. Between 1999 and 2004 staff made contact with more than 800 women. During 2003/2004 and since, staff have become aware of over 200 cases of trafficking, have engaged with 101 women presumed trafficked, and actively supported 48 women in this situation.

· A Dublin-based non-governmental drug agency providing a dedicated full-time outreach service to women involved in prostitution had contact with 90 women and two female minors in the 15-17 year age group during 2005. All the women were Irish.

· A Dublin-based non-governmental drug agency providing a dedicated part-time outreach service to women engaging in prostitution has current contact with 20 women, 10 of whom are in the 18-24 age group, five in the 25-29 group and 5 in the 30-39 group. The average age reported for women involved in prostitution attending the service is 24 years. The agency has current contact with 10 men, five of whom are in the 18-24 age group and five in 25-29 age group.

· A Dublin-based statutory agency providing sexual health and outreach services to gay men offers a part-time outreach service to men engaging in prostitution. It estimates that 1% of the men using the services of the centre (617 new clients and 881 testing for Hepatitis in 2005) are men involved in prostitution. An estimate of 6-9 men is offered. Of that, 80% are Irish and are in the 18-29 age groups, with an average age of 23 years.

· A Dublin-based statutory social work agency providing support and care to young people who are out of home as a result of family breakdown, placement breakdown, and homelessness reported contact with 10 female minors, six of whom are 10-15 years of age and four are 15-17 years of age and 2 male minors in the 15-17 age group. The average age of minors involved is 15 years and all are Irish.

· A Dublin-based statutory social work agency providing support and care to young people who are separated from their families on arriving in Ireland reported in the survey that the numbers of young people who were trafficked into Ireland for the purposes of exploitation are unknown. However, in our interview it was stated that almost all of the children are at risk of involvement because of the nature of their arrival in Ireland, their isolation and vulnerability. It was cautiously suggested that 10-15% of the over 200 young people (20-30), currently in contact with and in the care of the HSE are believed, presumed or known to have been trafficked and to be or have been involved with prostitution and sexual exploitation. In the cases known to the respondent, the children have come from a wide range of locations including Nigeria, Somalia, South Africa and Romania.

· A Dublin-based statutory probation service providing services to women within a prison context reported contact with 10-30 women involved in prostitution at any one time, depending on who is in custody.

· A Dublin-based non-governmental aftercare project providing support and care to young people leaving care reported contact with three men in the 18-24 year age group. All are Irish. Although no minors involved are currently using the organisation’s services, the interviewee reported significant contact in the past.

· A Cork-based non-governmental agency providing sexual health services to men reported contact with one Irish man who is in the 25-29 age group.

· A non-governmental agency providing rape crisis and sexual abuse counselling in the west of the country reported contact with three women involved, one of whom was in the 18-24 age group and two in the 25-29 age group.

· A non-governmental agency providing rape crisis and sexual abuse counselling in the south of the country reported contact with 5 women, of whom 4 were in the 18-24 year age group, and 1 in the 25-29 year age group, with an average age of 22 years, 1 man, 18-24 years (20 years) and 2 girls, minors in the 15-17 age group with an average age of 16.

· A Dublin-based non-governmental international advocacy organisation which, among other activities, responds to those who have been trafficked, has had contact with 12 women, two of whom were 18-24 years, four in the 25-29 age group and six in the 30-39 age group, and 6 girls/minors, one of whom was in the 5-10 age group, two in the 10-15 age group, and 3 in the 15-17 age group. All were victims of trafficking and came from non-EU countries.

In assuming that there is no overlap between services or double-counting, which is unlikely as evidence from service user and service provider interviews suggests, a very crude and cursory estimate of the totals in contact with services are presented here.

The figures provided by the thirteen agencies as estimates of persons using services in 2005 (2004 in one case) are presented in Table 3.3.

	Women
	Men
	Children/Minors

Female
	Children/Minors

Male
	Children/Minors

Sex unknown

	551-571
	21-24
	21
	2
	20-30


Table 3.3 – Numbers Involved in Prostitution-Using Services

These findings suggest that 551-571 women, 21 men and 43-53 minors, a total of 615-645 persons, are in contact with services participating in this research project.

Prostitution in many cities, towns and rural areas is known about and referred to in many surveys and interviews, some saying, ‘prostitution is an issue throughout Ireland’, ‘everywhere’, ‘every town and city’, and ‘all major cities’. Athlone, Carlow, Cork, Dublin (city centre and suburbs), Galway, Kerry, Kilkenny, Laois, Louth, Limerick, ‘The Midlands’, Sligo, Waterford, Wexford, were all identified as places where prostitution exists. It is referred to as particularly visible in certain cities, such as Dublin, Cork, Waterford, Limerick and Galway at certain places and certain times of the day. However, although many acknowledge that it is visible, few offered estimates of the numbers. One Cork organisation specifically mentioned that the numbers engaged in prostitution are not estimated in Cork city. Several attempts to seek funding from the HSE to provide services in this area have been made, to date these have been unsuccessful. Therefore, despite the existence and visibility of prostitution throughout the country, services developed for those in prostitution are located in the Dublin area only.

Significant numbers of foreign nationals are reported to be in contact with several services. Albania, Brazil, China, Croatia, Czech Republic, ‘Eastern Europe’, Ghana, Italy, Jamaica, Latvia, Lithuania, Moldova, Mongolia, Nigeria, Poland, Romania, Russia, Slovakia, South Africa, Spain, Ukraine, Venezuela and Zambia were reported to be countries of origin for many of the men, women and children involved.

The agencies variously identified direct experience, attendance records and statistics, anecdotal accounts, impressions, outreach and agency feedback, experience working in a variety of organisations, international and Irish research, project work with service providers in Ireland and in other States, and research reports carried out by themselves as informing their responses with regard to the numbers using services. In fact several agencies surveyed have commissioned or carried out significant research on prostitution and trafficking in the Irish context.

Trafficking
Vast differences among agencies were observed in the experiences of responding to the issue of trafficking. The invisibility of the issue, and the further invisibility of the women and children enduring trafficking, is a key feature. Many survey respondents and several interviewees mentioned trafficking and the seriousness of the issue. However, only four agencies reported contact with those who had been trafficked. As mentioned earlier, it was not possible to recruit women or men with this experience so it has not been possible to canvass their views and opinions. The four agencies provided the following information:

· A statutory service providing outreach and sexual health interventions to women engaging in prostitution, with a brief to identify and respond to trafficked women, reported contact with five women who had experienced trafficking;  

· Another survey respondent, a non-governmental organization, reported that the organization had contact with 12 women and 6 minors/young people who had been trafficked;  

· A non-governmental agency providing supports and outreach to women engaing in prostitution reported that they had direct contact with 101 trafficked women, assisted 48, and knew of over 200 women in this situation stating that ‘it is only the tip of the iceberg, the magnitude of the problem has yet to be recognised’;

· A statutory social work service responding to young people and children described as separated children coming to Ireland alone reported that approximately 10-15% of the more than 200 young people they were in contact with are the victims of trafficking and are at risk of/involved with prostitution (20-30).

Again a cursory estimate of the totals of trafficked individuals reported to be in contact with services is presented here in Table 3.4.

	Women
	Men
	Children/Minors

Female
	Children/Minors

Male
	Children/Minors

Sex unknown

	217
	Unknown
	6
	Unknown
	20–30


Table 3.4 – Numbers Presumed Trafficked Known To/Using Services

These findings suggest that 218 women, 6 female minors and 20-30 minors (sex unknown), a total of 244-254 persons who are presumed trafficked, are in contact with services participating in this research project.

Some service providers, however, suggested that foreign nationals, both adults and children, do not access the same services or are more secretive about who they are linking with so it is often difficult to tell whether trafficking has taken place. As a result the numbers may be greater. The indicators used by some agencies in identifying a victim of trafficking are fear, having recently been brought to this country from Eastern Europe, Africa, Latin America or Asia, evidence of control, non-English speaking, and any signs of bruising or battering.

Whether it was estimates for the country, services or trafficking, what was immediately evident in most cases was the inability of agencies to enumerate. The vast majority of agencies responded that they did not know the extent of prostitution in Ireland and in many cases that they were only aware of those who identified themselves as engaged in prostitution. What emerged was the underground nature, silence, invisibility and secrecy surrounding this issue, themes that recurred in the one to one in-depth interviews.

3.6  Identified Needs

As the previous sections on the context/backgrounds of those engaging in prostitution and the numbers involved in prostitution reveal, this is a heterogeneous grouping with a diverse range of needs. Survey respondents and interviewees identified a myriad of needs, many of which they described as currently unmet. These varied considerably between the men and women involved. Children and young peoples’ social and legal needs, whether out of home or unaccompanied minors, are often quite different and require different responses. There are also particular requirements that apply to foreign nationals.
These needs can be broken down into the following categories – social, psycho-social, health, responding to violence, family, accommodation, financial, legal, educational and training needs, and exit routes:

· Social needs identified included homelessness and poverty. These were described by all participants and there was an overwhelming consensus among interviewees that a strategic and coordinated response to the issue must address these needs: 

· Homelessness currently among certain groups of young people and adults places them at risk of a range of vulnerabilities including entry into prostitution, and places those already involved at even greater risk of a range of difficulties.

·  Financial hardship and socio-economic disadvantage are presented as reasons for involvement in many cases. 
· Social welfare, Community welfare, Social Work services, Housing/Homelessness services are required.

· Accommodation needs for young people and separated children are a major concern in order to ensure safety and protection. For adults, also, housing and accommodation is a major issue. 
· Psycho-social needs are vast:  

· Feelings of low self-esteem, self worth, loneliness, isolation, fear, shame, guilt and trauma related to involvement in prostitution, experiences of violence, discrimination and stigma are described throughout the field work period. 

· Coping with a range of realities such as drug or alcohol dependency, living with HIV and Hepatitis C, and homelessness may necessitate a range of responses. 
· Local communities, some services, and on occasion individual Gardaí are reported as sometimes hostile to those involved in prostitution. This may exacerbate an individual’s experience of non-acceptance and generally these occurrences are described as stigmatising and harrassing. 

Counselling, support, outreach, befriending and non-judgemental acceptance are crucial to counteract many adverse feelings and reactions arising from the experience of being involved in prostitution. Psychiatry, counselling, drug and alcohol interventions and treatment, harm reduction services and residential services are all required.

· Health needs are many and they are often ignored. These can be further broken down:

· General Health – physical health, nutrition, general well being;

· Reproductive Health – ante-natal and post-natal care – pregnancy;

· Sexual health – sexually transmitted infections (STIs), HIV, Hepatitis B and C;

· Mental health – psychological difficulties, trauma, depression, anxiety, dual diagnosis;

· Drug and alcohol dependency;

· Injury.

A range of medical, counselling, nursing services, addiction counselling, and drug and alcohol agencies within both specialised and mainstream services are required to respond to such needs. 

· Violence:

· Domestic violence;

· Rape and sexual Assault.

Specialist support services such as refuges and rape crisis centres are necessary contact points for many. 
· Family: 

· Many have concerns about their family members and their relationships with families of origin. 

· Both Irish and foreign citizens often withhold information about their lives from their families. 

· Separated children endure separation and loss of family, peers, culture and language.

· Relationship problems are reported by both men and women involved in prostitution. Several reported that they do not/will not disclose to new partners now or in the future because of the shame, stigma and the judgements of others. Inabilities to make emotional connections and achieve intimacy in relationships were also mentioned. 

· Domestic violence and lack of family support is reportedly an issue also. 
· Family instability in childhood is reported by adults in prostitution, as accounts from respondents and interviewees attest. 
· Many have experienced separation from parents as children and have grown up in the care of other family members, in residential care or in foster placements. 
· This sometimes is repeated with their own children and many express fears and concerns about their children and possible separation from them. 

· For those separated from their children, worry about access to and regular contact with them are reported as major concerns. 
· Some women engaging in prostitution do not want their children to know that they are involved. 
· Several women interviewed specifically stated that while financial hardship and aspirations to provide material goods and shelter for their children were initial motivators for becoming involved, their children were also identified as their main reasons for wanting to leave/exit.

A range of support, counselling and social work services are required.

· Legal issues and their impact on people’s lives are significant: 

· Some make reference to the fact that they are criminalised and involved in an activity that is illegal.

· The importance of legal protections was stressed.

· The importance of sensitive policing and Garda protection for those engaging in prostitution was also emphasised.

· While respondents made reference to anecdotal reports that suggest that women and men involved in prostitution can encounter variable responses from the Garda Síochána and relate both good and bad experiences, it is important to note that the participants all highlighted the cooperative nature of interactions with the Gardaí. Only one interviewee involved in prostitution identified past experiences of maltreatment by Gardaí. A gender difference was observed here in that the men involved in prostitution appeared to report more negative experiences than the women, perhaps reflecting the more chivalrous and paternalistic responses of the criminal justice system to women and/or a level of homophobia within the Garda Síochána.+ Dealings with Gardaí, in the main positive, are reported in this study. However, the issue of sensitive, informed policing is mentioned by many respondents as a requirement.

· Some of the major concerns expressed by survey respondents and interviewees are related to the fears women, men and children have with regard to reporting to the Garda Síochána instances of rape, sexual assault, assault and robbery while engaging in prostitution. Indeed many will not attend Accident and Emergency departments or Sexual Assault Treatment Units and do not even seek medical help, assistance, contraception or STI screens after such attacks. 

· Needs and issues in relation to immigration, lack of documentation or false documents, residency status, separated children – seeking leave to remain and fears of repatriation to countries of origin – often create concerns for women, men and children who are foreign citizens.

· Trafficking issues for adults and children – fear of threats and dangers to self and family, fear of retaliation, fear of authorities and deportation/repatriation and in addition no legal protection offered whilst going through investigation, unlike other countries.

· Needs in relation to guardianship if a child/young person has no legal guardian were emphasised.
· Needs also arise in relation to criminal records and the difficulties of integration into the mainstream formal economy if one has a criminal record. Several agencies suggested a ‘strike out’ clause after a certain period.
Legal advice and services are required to meet these needs.

· Financial issues include: 

· General poverty and financial hardship;

· Managing poverty;

· Debt due to addiction or coercion/control by others;

· Also, it is significantly reported that financial difficulties often increase upon exiting prostitution;

· For young people involved, access to material goods, designer clothes, jeans, track suits, cigarettes and money may be limited if involvement ceases.

Alternatives often need to be explored including education, training and accessing work in the formal economy.

· Education and training:  as highlighted throughout, poor educational involvement and attainment is reported among those involved, as are low levels of literacy. Opportunities for education and retraining, language classes, literacy education and general preparation for work in the formal economy are a necessity for many.

A range of specialised and mainstream educational and retraining programmes are required.

· Exit routes are identified as a significant need.

For foreign nationals, possible language and cultural barriers may intensify some of these needs and increase the difficulties experienced by agencies trying to meet them. Lack of information about the supports that are available or how to access help may also be an issue.
3.7  Services for Persons Engaged in Prostitution in Ireland

Having identified needs and issues reported as arising for those involved in prostitution, the services responding to these needs are reviewed. The effect of the lack of a comprehensive analysis of prostitution in Ireland to date renders it difficult to identify all services responding to those engaging in prostitution. Every social, health and legal service in the country can theoretically be accessed and used, and indeed many are, by those involved in prostitution.

Many organisations exist which provide services that, whilst not exclusively for those involved in prostitution, may be accessed by them. This project received 34 responses from survey questionnaires sent to sixty organizations, most of whom are involved in direct service provision in Ireland, constituting a 57% response rate. These responses confirmed that many agencies, while open to providing their services to those in prostitution, seldom know that they are providing services and support to such individuals. While those organisations consciously providing services or support to people precisely because they are involved in such an arena are identifiable, many other mainstream health and social service agencies, meeting a range of needs as outlined above, are not aware that they provide services and support to women or men who engage in prostitution. This has implications for service development and review, patient and clients’ charters of rights, and in-service and postgraduate training. 

However, there is a ‘dearth’ or a ‘handful of services’ responding to those involved in Ireland. All of the services specifically responding to those engaging in prostitution are based in the Dublin area. There are no agencies providing specialized or dedicated services outside of the Dublin area. While a range of agencies both responded and were identified as those that delivered services pertinent to this group, and several agencies provide support in various ways, they are neither funded nor mandated to carry out such work. Several have sought funding to develop dedicated or specialized services but have not been successful to date.

No one agency exists anywhere in the Republic of Ireland responding exclusively to the needs of men in prostitution. No one agency exists anywhere in the Republic of Ireland responding exclusively to the needs of victims and survivors of trafficking.

Service provision is ‘sketchy enough’ and the gaps are plentiful. The small number of agencies currently in existence are presented here and the range of services they provide to their clients are identified:

· A Dublin-based statutory health agency providing outreach and sexual health services to women in prostitution provides Sexual Health Clinics one afternoon and one evening each week during which medical, nursing, support and referral services are offered. It also operates a drop in service, a mobile bus providing methadone treatment for one hour on seven nights a week and outreach/sexual health advice and information to women engaging in prostitution ‘indoors’. HIV, Hepatitis B and C testing, and pre and post test counselling/information are also offered. The service also has an objective to identify trafficked women and provide them with support, advice and referral. Education and training are also part of its brief. 

· A Dublin-based non-governmental agency providing support, contact, outreach and training to women involved in prostitution. This agency provides an outreach service four or five nights a week from 8.00-12.00pm, and some nights from 8.00pm-3.00am. Workers make contact with women engaging in street prostitution. However, they do not provide condoms and needles/syringes and, therefore, while it offers the most outreach cover in terms of hours and contact, it does not actively address the harm reduction issue. The agency does make referrals to other agencies that provide harm reduction services. Apart from direct service provision a lot of the organisation’s work is focused on raising public awareness to disseminate the message that prostitution, and all forms of commercial exploitation, are an abuse of women’s rights and cannot be tolerated. It also engages in advocacy, campaigning and policy development, addressing issues such as stigma and prejudice, attention to exit routes, legal change and more recently, trafficking. 

· A Dublin-based non-governmental drug agency providing a dedicated full-time outreach service to women engaging in prostitution offers daily drop in, an evening drop in one night each week providing needle exchange, harm reduction and sexual health services in conjunction with a statutory health agency and street outreach three nights each week. It provides condoms, advice, information, and referral to other services. 

· A Dublin-based non-governmental drug agency providing a dedicated part-time outreach service to women engaging in prostitution provides support when required, evening meetings, needle exchange, a primary health care unit to address a range of health needs, and referral to other services.

· A Dublin-based statutory agency providing sexual health and outreach services to gay men provides a part-time outreach service to men involved in prostitution. It offers Sexual Health Clinics two evenings each week with a range of medical, nursing, counselling and psychotherapy services, a drop in service, and an outreach/sexual health advice and information, and referral to other services to men engaging in prostitution. HIV, Hepatitis B and C testing, and pre and post test counselling/discussion are offered. Education and training is also part of its brief.

All agencies identified gaps in their own services and wanted to provide additional projects. The drug agencies specifically mentioned the need for dedicated workers or for recruiting additional dedicated staff to respond to those in prostitution. They all identified fissures in the service provision generally for this heterogeneous grouping which includes women, men, children, those at risk of involvement, those currently engaged in risky activities and those exiting. Most advocated for the development of a continuum of services to meet the medical and health needs, psycho-social and psychological issues with regard to drug use, abuse, involvement in prostitution, experiences of violence, rape and the needs of those attempting to exit safely and permanently from involvement.

Assessment of services

Several respondents expressed concerns about the range of services and their standard. One organisation specifically mentioned that this group of people are one of the most neglected in social policy and human rights discourse. The lack of services generally was decried, and the lack of services outside of the Dublin area was mentioned on several occasions. Resources for the organisations are reported to be limited.

Several of the 34 respondents replied that they simply had no knowledge, opinion or policy with regard to many of the issues raised and that this reflected the lack of awareness of these issues even in agencies which were in some ways responding to those at risk or indeed involved in prostitution. Others were unaware of the involvement of their service users but felt that they could safely assume that there was significant involvement. 

Of the 21 survey respondents who replied to a question asking for their opinions of those services currently provided to those engaged in prostitution, two described them as ‘Good’ (9.52%), five as ‘Average’ (23.80%), three as ‘Fair’ (14.28%) and nine as ‘Poor’ (42.85%). Two respondents responded that they did not know (9.52%).

Several qualified their responses with additional information and comments. One respondent, describing the work as ‘good’, pointed out that the work of the organisations responding to those engaging in prostitution is excellent but that there are funding restrictions. This same respondent also mentioned that there should be funding for service development nationwide. Another also highlighted the issue of funding and financial restrictions on organisations arguing that there was a need for ‘resources, resources, resources’.  One agency describing the services as poor added that ‘a harm reduction strategy does not tackle demand for use of women’s/children’s bodies by prostitute users’. Another pointed out that prostitution is rarely an issue in isolation and should not be treated as such. Several others mentioned that there were no specific services for men engaged in prostitution or for the victims of trafficking.

Of the 21 survey respondents who replied to a question asking for their opinions of how mainstream health and social services respond to those engaged in prostitution, one described them as ‘Good’ 4.76%), two as ‘Average’ (9.52%), three as ‘Fair’ (14.28%) and 13 as ‘Poor’ (61.90%). Two respondents again did not know how to respond (9.52%).

Again several offered additional information qualifying their responses. One respondent highlighted the judgemental attitudes and lack of awareness among service providers that prevent mainstream services responding to need and prevent people in prostitution identifying themselves to such services. Another agency argued that services need a clear legal and policy context based on a rights approach for those abused.

Seven people involved with prostitution were asked about their involvement with and assessment of services. While they too emphasized the lack of services available, they all agreed that the services they used were good. They found them very useful, supportive and responsive to their needs. Four women had used several services over the years. They were less enthusiastic about mainstream services. In the main they chose to withhold information about their involvement in prostitution, citing judgemental attitudes and a lack of understanding. Several women described the Gardaí as helpful and concerned about their welfare, more concerned about protecting them from assault and rape than criminalizing them. One woman specifically mentioned how the Gardaí were concerned that women, when assaulted, were reluctant to report because of their involvement with prostitution and their fears about it being brought up in the course of an investigation or case.

The men interviewed again raised the issue of the lack of services, particularly a dedicated outreach service for men in prostitution.  One specifically mentioned the importance of training and the need to employ current or former male prostitutes as outreach peer workers. He also emphasised the importance of engaging with individuals, building supportive relationships over time rather than just distributing condoms and information in ‘hit and runs’. The men, too, were reluctant to reveal their involvement to mainstream services although several mentioned the accepting and excellent medical, counselling and nursing services received in one hospital-based sexual health clinic. Their view of the Gardaí was in the main positive, although as one said, ‘It’s tolerance rather than integration and acceptance.’  Several reported negative experiences of stigma, harassment, and abusive language and in addition one reported an experience of Garda brutality and maltreatment in the past.

Impact of the law on service provision

In response to a question about whether the law in relation to prostitution impacted on service provision, of the 21 agencies responding twelve said ‘Yes’ (57.14%), six said ‘No’ (28.57%) and three said ‘don’t know’ (14.28%). Those responding ‘Yes’ provided significant additional information highlighting a range of issues. 
Five agencies working with children and young people raised specific issues with regard to the sensitivity of this field and the anxieties arising for individual workers. They also raised concerns about the Child Care Act, 1991 in that it addresses issues of risk/welfare but does not specifically refer to prostitution among children/young people. Several respondents raised dilemmas about child protection and the need sometimes to offer harm reduction services to a young, underage person at risk. It was pointed out that the Child Care Act, 1991 and the child abuse guidelines make no distinction currently between a young, dependent child and an evolving mature minor in the 15–17 age group while the UN Convention on the Rights of the Child makes reference to the evolving capacity of the child. This is a concern for some working with young people who are defined as children. Talking to them about sexuality, sexual activity and offering harm reduction services creates many concerns about the illegality of providing such services to young people who are by defintion children if under 18 years of age. One interviewee said, ‘Everyday I went into work, I broke the law.’  Offering information and services with regard to sexual health, STIs, contraception, pregnancy and safer sex, although believed to be ethical in itself (i.e. respondents felt that to withhold such information would actually be unethical), created legal and other ethical dilemmas. Another respondent noted, ‘I can only speak of minors. Of course there is a dilemma between child protection and getting children to engage in the service. There is no policy to support youth or community workers in these difficult circumstances. A more integrated proactive cross sectoral approach needs to be adopted.’  Concerns that the law may prevent disclosure were also raised. Another pointed out that ‘In particular the law that states children and young people must make a complaint before an investigation against an individual takes place needs to be addressed. Children will only disclose to professionals if they are confident that they can be fully protected.’  These concerns were expressed at length in one to one interviews and it appears that there was a consensus among such organisations that minors are not being catered for.

Four respondents were concerned that criminalisation increases the potential risks and harms to those involved in prostitution. The nature of the law means that prostitution is often underground, out of sight, invisible, making it even riskier and restricting the access of workers to those areas where it takes place. Recent changes in the organisation of prostitution particularly were mentioned. The increased use of the Internet, mobile telephones, and advertisements may make it even more invisible, hidden and inaccessible to outreach workers. In addition, the fact that a person can be criminalised places yet another barrier in the way of both accessing and providing services.

It was also pointed out by another agency working in response to rape and sexual abuse that women in prostitution are very reluctant to report rape, sexual abuse and assault. This was confirmed in all of the one to one interviews, particularly among those directly affected, both men and women.

Three agencies particularly mentioned the criminalisation of the women and men who are involved, while the buyers and ‘pimps’ are largely ignored. This is viewed as creating a situation where demand side increases, as there are no effective sanctions. As a result the suppliers of the sexual service are even more victimised. As one agency stated ‘Outmoded and outdated laws mean that service providers are caught with actually supporting women/people in prostitution to continue, rather than exit. There is a need for a strong policy statement which sees such exploitation as abusive and requiring State action to protect victims.’

In conclusion, a considerable number of individuals believe that the law in relation to prostitution, in addition to the lack of emphasis on prostitution in the Child Care Act, and the absence of a law on trafficking, impacts on service provision.

Impact of Service Ethos
The ethos of services differed somewhat. Some described the different positions as ‘pro choice’, ‘harm reduction’ and ‘abolitionist’. As mentioned earlier, different ideological and political perspectives underlined the work of several agencies. Compassion, commitment and concern were evident throughout on the part of all ten service providers interviewed. However, different approaches were emphasised by service providers in interview. This largely referred to the differences with regard to the provision of harm reduction services. For example, one interviewee mentioned that women engaging in prostitution described the outreach workers from some services as ‘condom ladies’ while others from another service were called the ‘tea ladies’. One worker described another agency as ‘anti-choice, anti-safe sex, anti-condoms and anti-abortion.’

Some services were described as being focused on rescue/exit from prostitution while other services focused on reducing harm and were prepared to support those who wanted to exit to do so if requested by clients. The tensions in the delivery of services from varying perspectives were evident. But this was nowhere more evident than in the interviews with service providers. 
In interviews with four women and three men engaged in prostitution, none seemed to be aware of the strains, tensions and differences in the perspectives adopted by groups. However, they were aware of the divisions in the debate about prostitution and while they acknowledged that they had few choices, they agreed with legalisation or at least decriminalisation. Some in fact argued that their human rights were violated by those who wished to pressurise them out of prostitution, or that their rights to safe, health enhancing information and condoms might be denied or at least not recognised by some. Some believed that their right to work was not acknowledged. Others claimed that they felt that some workers wasted their time holding them in conversation on the street, while not giving them anything in return.

While questions arise as to how ethos may impact on service provision, it should be noted, however, that all the agencies described wanted to reduce harm and where they did not provide harm reduction services, they referred to other services that did so. Strains evidently exist in the debate about prostitution laws and their suitability in the light of current experiences. 
Attitudes to the law and legal change

Survey respondents and interviewees’ opinions were also solicited about possible legal changes. Many believed that legal changes are necessary in order to safeguard the human rights of those involved.

Of the 34 organisations, 17 (50% of survey respondents) expressed views about legal issues and human rights. However, only 12 stated preferences for courses of action in relation to legal reforms with regard to adult prostitution. Overall, a variety of views were expressed.

Several respondents believed that the law should be reviewed to support the elimination or reduction of prostitution, and to facilitate the exit of women and men from prostitution. The view that prostitution is a violence against women and is a human rights abuse undermining the achievement of gender equality was expressed by four respondents. Three of the four then expressed their preference for the introduction into the Irish system of a law akin to what is described as the ‘Swedish model’, criminalisation of the purchase of sexual services and the resourcing of supports for those working with women/men in prostitution to provide exit strategies. Another respondent argued for ‘better/tougher legislation regarding punters’, presumably arguing for the criminalisation of the purchase of sexual services also. Several respondents stressed the need for discussion and analysis of how a clear vision of prostitution as exploitation makes it evident that users of prostitutes need to be discouraged. 

Two organisations proposed legalisation and regulation of prostitution as a means of protecting the rights of those involved, promoting the rights of and protecting the health and well being of those involved in prostitution. They believed that this approach may make it less rather than more attractive to criminal elements and will eliminate as much harm as possible.

Five agencies proposed the decriminalisation of prostitution. Several mentioned the importance of the recognition of prostitution as a profession and sex workers’ rights.

One organisation, with a human rights brief, raised the issue of consent and suggested that more needs to be explored with regard to a human rights-based approach to the area. It proposed promoting principles of empowerment and participation in particular and asking people who work in prostitution how they see and define the activity. They suggested that this would necessarily entail some capacity-building components so that those involved are well versed in the human rights standards. 

In interviews with service providers there was also considerable variation with regard to legal change. Several were undecided about their absolute view. Some worked in organisations that did not have a formal policy. Others worked in agencies where the stance or position on the law was part of their raison d’etre. Within organisations there was a reported divergence of views among staff around the law and human rights issues. One worker interviewed described there being ‘so many strong and differing views around legalising or not? Focus on punters or on the women? Victim or survivor?’ Others interviewed reported similar opinions about differences in perspectives. On one occasion, two members of one agency were interviewed together, one interviewee was in support of legalisation while the other supported decriminalisation. 

Among the ten service providers, three preferred the criminalisation of the purchase of sex and decriminalising of those selling. They favoured an increased focus on the market and on the demand for prostitution. Two interviewees favoured legalisation and two discussed decriminalisation of prostitution as the way forward. Three interviewees were currently unsure of their position as regards the law.

None wanted the women, men or children involved to be criminalised or further marginalised. All expressed the view that the human rights of those involved must be protected and safeguarded, while recognising the lack of safeguards and protections currently. Differences existed with regard to how these rights might be protected. All wanted to reduce the harm associated with involvement in prostitution.

All seven people affected by prostitution interviewed suggested that prostitution should be legalised from the point of view of their human rights, destigmatisation, service provision and safety. Several mentioned the importance of the recognition of prostitution as a profession. A belief that prostitution is not a labour choice and cannot be treated as a career choice is placed as diametrically opposed to the notion that prostitution should be recognised as a profession and the rights of those involved protected. Both views were expressed.

In summary, a range of different views were expressed by eleven survey respondents, by ten service provider interviewees and seven people, both women and men involved in prostitution, about the most advantageous legal frameworks and legal change pertaining to prostitution. Two conflicting perspectives emerged with regard to legalisation/decriminalisation and the criminalisation of the purchase of sexual services. Some respondents and interviewees were undecided. One specifically argued for new initiatives and voiced the desire to further explore the implications of different legislation from the perspectives of those involved.

3.8  Gender Differences – the Experiences of Men and Women

Several gender differences in the experience of prostitution emerged in interviews both with service providers and people directly affected.

The three men interviewed described different phases in the prostitution ‘career’ for men. All entered into prostitution in their teenage years, two entering in early teens and one at 18 years. They described themselves as ‘survivors’ who had lived through early involvement in sexual activity and prostitution, during and following in two cases periods in residential State care, and very risky involvement in street/park prostitution between 18 and 25 years of age. All reported backgrounds of poverty and abuse, two reported addiction issues and one identified mental health issues – ‘no self esteem, depression, self harm’. All three had been homeless for periods of time. All three are gay men. Two reported that they are HIV positive and in good health. The two men currently working were now older, 35 and 37 years respectively, and in a situation where they believed that they were able to ‘treat the job as a profession’ and ‘pick and choose’ their clientele. They also liked the work and favoured the recognition of prostitution as a profession. They believed that they were in control, made choices and opted to continue in the work for the foreseeable future. One man did note, however, that ‘80% of my friends are dead now’ and another said that ‘nearly all of my friends are gone.’ One man, no longer engaging in prostitution, believed that prevention was crucial and that outreach/support/preventative work needs to be provided for young people/children at risk, in care and homeless. Another said:

I don’t think I specifically chose it. That path was chosen for me with the sexual abuse starting and the low self esteem…. If you eliminate sexual abuse, you’ll give people a chance. For Ireland if you eliminate sexual abuse, you’ll have less  prostitution. There’ll always be some. Low self esteem that comes from abuse, sexual activity being associated with money and things rather than love is a way in to this profession. So if you get rid of the cause the sexual abuse and the low self esteem, you’ll get rid of most of it.

This belief was echoed by the four women interviewed, all of whom identified themselves as hailing from backgrounds of poverty and abuse. When the purpose of the research was explained to them on an individual basis, all started their separate accounts of their experiences in very similar ways, describing sexual abuse occuring in every case from under 10 years of age. Their entry into prostitution was later than the men’s, one entering in her late teens, two in their twenties and one in her thirties. Three reported addiction issues and mental health issues while four experienced homelessness at different times, two currently. All four women reported that they tolerated the work. While all argued for legalisation and wanted recognition for prostitution as a profession, they did not see it as a profession that was desirable and two women mentioned that they wanted to leave it. One had already exited.

The women also mentioned their family responsibilities and the economic necessity that drove them and kept them ‘out there’. Three of the four women interviewed were parents, two women reporting that some or all of their children were now in the care of others. Many were engaged in prostitution currently or had previously been engaged in order to raise funds to support their children or to provide money and goods to their children and the carers of children not currently in their care. They also described how many of their counterparts were involved in an effort to ‘keep a home over their children’s heads’ or to regain shelter while homeless or out of home. Homelessness was the most often mentioned difficulty among drug-using women engaging in prostitution. Fears were expressed about being ‘bad mothers’ or being seen as ‘unfit mothers’, of losing children to the care of others, and denial of access to children if their involvement in prostitution was revealed. In contrast, none of the men were parents. 

The women appeared to have less control over what they did, how they did it, where they did it, with whom, when, and the prices they charged than the men interviewed. Two women were currently engaged in brothels controlled by others, although in the past they had engaged on the street. One woman was involved in street prostitution and another had been involved on the street until she had exited one year ago. On the other hand the men were engaging in prostitution independently, using advertisements, word of mouth, and mobile telephones to access clients.

The women also reported more current experiences of coercion, fear, and experiences of violence than their male counterparts.  However, the men related past experiences of violence, brutality, abuse and rape at the hands of clients. One man stated his belief that women experienced much more violence and were more at risk than men. He particularly expressed his shock and horror at the content of a recent Prime Time documentary about trafficking and the implications for women.

All described the men who pay for sex or prostitute users as ‘good and bad’. All stated that many are very ‘nice men’, sympathetic, kind and not violent. While some repugnance was expressed by women, the men generally reported liking what they did. All three mentioned that sex and prostitution was like an addiction and that they often enjoyed it and had few regrets. They did, however, believe that it is necessary to be careful and cautious and argued that it should be safer.

The women reported few negative experiences of the Garda Síochána or the criminal justice system and particularly mentioned the help and assistance often offered and received. They identified what could be described as a paternalistic and kindly response from many male Gardaí. They did not perceive ‘ban Gardaí’ as sympathetic and referred to ‘being looked down upon by some of them.’   Several men mentioned negative experiences, specifically mentioning harassment and homophobia among the Garda Síochána while stating that the situation has changed and improved significantly over the years. Increased understanding, awareness, and the appointment of liaison officers to work closely with gay organisations were reported as bringing about change.

Two men interviewed who reported addiction problems were in recovery, attending fellowship meetings and no longer consuming their addictive substance of choice. The third individual who reported mental health difficulties in the past reported a current and lasting sense of well being. In contrast, of the three of four women that had been involved in street drug use, two were now in receipt of methadone maintenance while one was using street drugs. They reported good treatment by the drug agencies, clinics and general practitioners attended, but preferred to be independent of service control.

Many of these gender differences in experiences and attitudes were mentioned and highlighted by survey respondents and service provider interviewees. On the basis of all the interviews it appeared that that the life opportunities for men seemed to be greater than those for women, perhaps reflecting the experiences of men and women in Irish society generally.

3.9  Key Findings

Overall, many gaps were identified by survey respondents, service provider interviewees and directly involved interviewees. Many provided extremely detailed responses that highlighted a vast range of gaps in services generally for groups at risk or involved with prostitution. For example, they cited the need for proactive preventative measures, wraparound services for children and young people at risk, more choice and assistance with regard to drug, alcohol and homelessness issues, the lack of culturally appropriate counselling services for traveller women who have experienced sexual abuse, the need for a coordinated response between the immigration services and social work teams to young separated children arriving at night time without any accommodation. Generally they argued for an integrated intersecting response to the issue of prostitution and its many manifestations, both in terms of practice and policy.

Although it was impossible to assess the numbers involved in prostitution it was very easy to outline the reasons for the invisibility and inaccessibility of many involved in the area. It was also interesting to note that the gaps in service provision or the lack of coordination described alongside lack of awareness further exacerbated the invisibility and hidden nature of the issue and those involved. There are significant gaps in service provision:

· a dearth of services generally to those involved in prostitution;

· absence of a holistic response;

· absence of a range of services responding to a continuum of need, ranging from prevention, harm reduction, counselling and support to exit routes and strategies;

· lack of resources to the few agencies described earlier exclusively involved with those engaging in prostitution;

· limited number of dedicated outreach services to women involved;

· total lack of dedicated outreach services to men involved;

· total lack of dedicated service to minors involved;

· the non-existence of any dedicated services outside of the Dublin area;

· the non-existence of a dedicated service to victims of trafficking;

· lack of resources for many non-governmental and statutory services, such as rape crisis centres, women’s refuges, drug and alcohol services, child care agencies, social work services who are reportedly providing services to this group of people inadvertently and often without a mandate to do so;

· reported lack of awareness of prostitution, trafficking and related issues in many mainstream health, social and legal services; 

· lack of research;

· lack of political will and commitment to look at the issues;
· absence of a debate on prostitution in Ireland. 
Service providers emphasized the need for a cross-sector response to the range of cross-cutting issues arising. Similarly they stressed the importance of the coordination and integration of services and of services working together in creating strategic alliances and entering into joint projects.

Listed below are the necessary improvements and additions to services as suggested and recommended by participants in this study:

Services

· A continuum of care and support from prevention, harm reduction, sexual health services, counselling and support, education and retraining, to exit routes and strategies;

· Provision of accessible alcohol treatment services, drug treatment services and sexual abuse and rape counselling;

· Non-judgemental harm reduction and sexual health support services responsive to the needs of heterogeneous client group;

· Services that address the impact of current or past involvement in prostitution and provide psychological and counselling supports if necessary;

· For services to provide these services in a culturally appropriate way to a diverse group of people it requires considerable resources, training and supports;

· Inclusion, training and employment of current and former prostitutes as peer/outreach workers within services.

Children/Minors

This category includes both Irish children/young people at risk and unaccompanied minor foreign nationals. It is believed that children in care, and, in particular, unaccompanied minor foreign nationals in State care, are especially vulnerable to falling into prostitution and sexual exploitation. There is a difficulty generally in this area to quantify the level of risk (to young people and adults) as it is largely informed by observation and anecdotal information. At vulnerable or crisis moments many children and young people are quickly introduced to high risk behaviour and increased vulnerability to violence, coercion and control: 

· Services need to be proactive, moving quickly when a child is at risk of homelessness or becomes homeless. This was also stressed by those engaged in prostitution; 

· It is necessary to offer relevant support packages that will enable young people to survive foster /residential care and to survive the trauma of leaving care and the transition to independent living.

Young people
· The development of a service, accessible and appropriate to children and young people, that provides support for minors involved in prostitution;
· Interagency partnerships involving the Gardaí/hospitals/outreach/minority services and social work teams in developing a strategic response to children at risk and engaging in prostitution and identifying those organising and/or procuring sexual services from the young persons.

Foreign Nationals

· There is a need for coordination between social services and the immigration service to ensure that unaccompanied minors presenting at night are diverted into accommodation that will limit their contact with individuals who have identified them for exploitation;
· For foreign citizens there is a need to address their legal status in this country and a reflective period/residency to be considered to victims of trafficking;
· The need for appropriate safe houses has been identified for victims of trafficking. There are currently none for children;
· For victims of trafficking there is a need to address their legal status in this country and to offer a reflective period/residency to victims;
· Culturally and linguistically appropriate services are needed.
Human Rights Perspective

· Education on their general legal rights and duties as well as access to a service where they can ask legal questions;
· The need for meaningful consultation with persons involved, ensuring their views are included in all government, statutory and NGO decision making processes was identified;
· Their rights as citizens of any State, which should not in any way be affected by ongoing involvement in prostitution – rights to protection and bodily integrity;
· The need to establish and resource a self-organised group of those involved in prostitution.

Trafficking

· Procedures for investigation into trafficking must be developed;

· Public awareness education is needed in Ireland about trafficking and economic and sexual exploitation.

Training & Education – Professional Service Providers

The nature of prostitution and its connection to social exclusion, marginalisation, poverty, deprivation and discrimination necessitate that an intersecting awareness and understanding of a diverse range of issues inform training and education at a formative, postgraduate and in-service level. Issues such as economic adversity, sexual abuse, rape, violence, alcohol use, drug use, homelessness, sexuality, sexual orientation, racism, sexism, homophobia, women’s studies, equality studies, and human rights issues to name but a few need to be promoted in the medical, nursing, social work, social care, addiction counselling, drug and alcohol work, and policing fields.

3.10  Conclusion

This section has reported the findings of the empirical part of the study drawing on data gathered from questionnaires and one to one in-depth interviews with service providers. In total 34 organisations responded to the questionnaire and ten service providers participated in interviews about their experiences working with and providing services to those engaged in prostitution. This study also offers the views of some women and men engaged in prostitution. In total seven individuals, three men and four women, participated in interviews. These explored the impact of this involvement on their lives, their pathways into prostitution, and their reasons for continuing, the services available, their recommendations for improvements, and their views on the laws impacting on prostitution and human rights.

Those interviewed discussed the context of prostitution in Ireland today, gave estimates of the numbers involved, and identified various needs. Against this background services have developed to meet the demands of those specifically involved in prostitution.  These tend to be located in Dublin, although it is recognized that prostitution is a nationwide phenomenon. There are no dedicated service provision supports to victims or survivors of trafficking. There are no dedicated service provision supports or information for male prostitutes. Services for minors are also described as minimal.

Different ideological positions and perspectives in relation to service provision and ethos and the legal frameworks were identified. Some respondents and interviewees argued for varying changes in the legal frameworks and several recommended the introduction of laws on trafficking and signing up to a variety of international conventions. They also advocated for meaningful consultation with those involved.

The overwhelming majority of respondents asserted that there is no long-term governmental strategy to address prostitution and there is a lack of commitment and will to address this issue. All argued for extra resources to address social and economic factors as to why people enter prostitution.

Evident throughout the reported findings is a consensus that generally the human rights of many of those formerly or currently engaged in prostitution have been violated throughout their lives. Their rights as children, as women, as gay men, as citizens and as workers, as service users, as asylum seekers, as immigrants and as members of minority groups are reported as having been violated prior to ever becoming involved in, during their involvement, and/or indeed after their exit from prostitution.

4. Conclusion
4.1
Conclusion

Prostitution and trafficking for purposes of sexual exploitation in Ireland is very much a changing phenomenon.  Legally, the situation is evolving with new laws being introduced and old laws being reconsidered.  Those actually engaged in prostitution come from a more varied background.  What was once the overwhelming preserve of Irish women, now includes more men, foreign nationals, boys and girls.  What once happened on the streets is now in brothels, in the park, or in apartments.  Technology has altered the ways in which prostitution happens.  The only constant in this sea of change is the violation of the human rights of those engaged in prostitution, which has occurred in the past and is occurring in the present.

The protection of human rights is critical in relation to both prostitution and trafficking for purposes of sexual exploitation.  While various legal measures may be found throughout the international community (legalisation, decriminalisation, adoption of the Swedish model) and may be introduced in Ireland, what is apparent is that with any of these approaches, protection of human rights is key.  We cannot stress this too strongly.  What has emerged both in our study and also in the wider literature is that overwhelmingly those who engage in prostitution were subjected to human rights violations before they even entered into prostitution per se, whether as victims of poverty, abuse, or family dysfunction.  This emerges in the stories of both men and women who engage in prostitution as evidenced in chapters two and three.  Protection of human rights throughout the life course is, therefore, vital. 

As a research group, we can make no particular recommendation as to legal changes regarding prostitution.  Based on our study, a number of us favour the Swedish model.  However, it was clear that this was not the position of the service providers nor the women and men who were engaged in prostitution that were interviewed.  Nor was there agreement among them as to what legal course – decriminalisation or legalisation – the law should follow.  There was consensus, however, as to the need to regularise the situation.  All agree that a change is necessary.

The state of affairs as regards prostitution and trafficking for the purpose of sexual exploitation needs clear and significant improvement.  While legal changes are in process, we are conscious that Ireland is not a signatory to the UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949.  Perhaps even more importantly, we do not have a coherent national strategy which will provide support and aid to men and women in prostitution, nor protection to those who have been trafficked into the State.   
This is especially true of children.  The stories we heard during interviews were nothing short of horrific.  Children disappearing, children in care who are somehow being groomed for sexual exploitation, children who are homeless, or children who are abused and find their way on to the streets.  Their human rights are grossly violated and there is no national plan, no strategy for helping to end these violations.  It is a matter that requires urgent action.

From our research, we conclude that the lack of knowledge about men and women in prostitution, and the lack of knowledge about trafficked women and children for sexual exploitation and sexual slavery, bespeaks a clear indifference on the part of the State authorities.  There seems to be a lack of public interest in the topic both generally and in particular from governmental agencies.  It does not appear to be a priority of the State to tackle this issue, as is evidenced by the lack of a national strategy and lack of resources made available to service providers.   

It was impossible for us to attain accurate numbers as to how many people are engaged in prostitution or have been trafficked into the State for the purposes of sexual exploitation.   Figures simply vary and are based on personal conjecture rather than robust statistical data.  While we understand that we are dealing with a ‘hidden group’ who are engaged in illegal activities and hence wish to remain invisible, we do have both anecdotal evidence and media reports which suggest that this is a serious problem.   

It is also very clear from our research that service providers are working with very few resources and limited personnel.  The fact that outside of Dublin there are no dedicated services for those engaged in prostitution is simply shocking.   

The issue of trafficking for the purpose of sexual exploitation is beginning to engage the public consciousness.  The newly proposed legislation is a start to redress the problem.  The media in particular have highlighted the problem with trafficking and its effects on human lives are now beginning to move out from the shadows.

Our conclusion from all the research is that the human rights of those who engage in prostitution and those who are trafficked for purposes of sexual exploitation are not being adequately protected.  This is a situation that demands immediate action.

4.2
Recommendations
· Our strongest recommendation is for a clear and direct government policy on the issue of prostitution.  As noted, there was no consensus on the form this policy change should take, but what was clear was that the fear factor which pervades prostitution and makes those engaged so vulnerable, especially to violence, has to change.  Decriminalisation, legalisation, and the Swedish model are the three options which seem the most obvious.  Any policy change must be accompanied by adequate resources to fulfil its aims.

· There is an overwhelming need for a national strategy which provides the necessary resources for specific services for women, men and children engaged in prostitution throughout the country.  It is recommended that it be a multi-agency undertaking, dealing with such issues as financial, welfare, education, housing and health support.

· There is a need for the IHRC to begin the debate on prostitution in Ireland to raise awareness of the issue among the general public.

· There is a need for the IHRC to begin a debate on the issue of trafficking.  In particular, it would seem incumbent upon the Commission to distinguish within this debate the difference between those who are unwillingly trafficked and those who voluntarily albeit illegally gained entrance to Ireland.  It should be noted that sometimes people consent to illegal migration but not to sexual exploitation. 

· There is a need for increased funding for, and resources to, all existing agencies engaged in direct service provision for those engaged in prostitution throughout the country.

· There is a need for resourcing, developing and training, in a culturally appropriate manner, facilities, programmes, and services for those who have been trafficked for the purpose of sexual exploitations. 

·  There is a need for resourcing, developing and training, in an age-appropriate manner, facilities and services for children who are at risk of becoming engaged in prostitution.  

· There is a need for the development, resourcing, training and tailoring of mainstream health, social and legal services to meet the specific health, social and legal needs of those involved in prostitution.

· There is a need to recognise the inter-relatedness of violations of human rights.  The stories of service providers, of those engaged in prostitution, as well as reports from the international literature, demonstrate how issues such as sexual abuse, racism, homophobia, poverty, homelessness and violence have afflicted those engaged in prostitution.  We recommend that the IHRC undertake a series of public campaigns to raise awareness of these issues. 

4.3
Further Study

There is a critical need for more research in this area.  In particular, there is a need to speak directly to those involved in prostitution to hear what changes they would like to see come about to improve their health and safety, to begin to protect their human rights.  We recommend a qualitative study involving meaningful consultation with people involved in prostitution with regard to their views about legal frameworks and human rights.

Furthermore, we recommend a comparative study of the difference between men and women engaged in prostitution.  These sex/gender differences have policy implications. 

In addition, there is a need for research on the experiences of the Garda Síochána throughout Ireland in relation to prostitution and trafficking.  Issues such as training and the adoption of best practice from abroad should be examined.

References

Agustín, L. M. (2003). ‘A Migrant World of Services’, in Social Politics: International Studies in Gender, State and Society, Vol. 10 (3), pp.377-396.

Bacik, I. and Livingstone, S. (2001). Towards a Culture of Human Rights in Ireland. Cork University Press: Cork. 

Bárath, A. et al. (2004). The Mental Health Aspects of Trafficking in Human Beings. IOM: Budapest.

Bell, L. (1985). Good Girls/Bad Girls: Sex Trade Workers and Feminists Face to Face. The Women’s Press: Toronto.

Bindel, J. and Kelly, L. (2003). A Critical Examination of Responses to Prostitution in Four Countries: Victoria, Australia; Ireland; the Netherlands; and Sweden. Report for the Routes Out Partnership Board. Child and Woman Abuse Studies Unit: London. 

Braiden, O. (2004). ‘Prostitution: The One-Way Street’. Paper given at a presentation by the IHRC, Limerick, 22nd April 2004.

Bridgeman, J. and Millns, (1998). Feminist Perspectives on Law: Law’s Engagement with the Female Body. Sweet and Maxwell: London.

Brussa, L. (1991). Conclusions of the General Rapporteur of the seminar on action against traffic in women and forced prostitution as violations of human rights and human dignity. Council of Europe: Strasbourg.

Brussa, L. (1999). TAMPEP report on intervention models for migrant sex workers in Europe. Available from 
http://www.europap.net/dl/archive/reports/various/Tampep_report_on_intervention_models_for_migrant_sex_workers.pdf.
Carroll, D. and Quinlan. M. (2004). KINDA Ireland 2004: Findings from a qualitative study and interviews with young male migrants, asylum seekers and refugees in relation to sexual orientation and other experiences including selling sex. Gay Men’s Health Project: Dublin. 

CEDAW Committee, Concluding Comments – Ireland July 22 2005, available at http://www.un.org/womenwatch/daw/cedaw/cedaw33/conclude/ireland/0545060E.pdf.
Coalition Against Trafficking of Women (2005). Coalition Against Trafficking of Women Report 2005. Available from 

http://action.web.ca/home/Coalition Against Trafficking of Women/attach/COALITION AGAINST TRAFFICKING OF WOMEN05NewsletterFinal.pdf.
Committee on Civil Liberties, Justice and Home Affairs (European Parliament) (2006). Draft Report: with a proposal for a European Parliament recommendation to the Council on fighting trafficking in human beings – an integrated approach and proposals for an action plan. Rapporteur Edit Bauer. Document provided by Simon Coveney MEP.

Committee on Foreign Affairs (European Parliament) (2006). Draft Opinion for the Committee on Civil Liberties, Justice and Home Affairs with a proposal for a European Parliament recommendation to the Council on fighting trafficking in human beings – an integrated approach and proposals for an action plan. Rapporteur Simon Coveney. Document provided by Simon Coveney MEP.

Commonwealth Secretariat (2003). Report of the Expert Group on Strategies for Combating Trafficking of Women and Children: Best Practice. Commonwealth Secretariat: London.

Conroy, P. and Fitzgerald, F. (2004). Separated Children Seeking Asylum: Health, Social and Educational Needs. Research for the Eastern Health Board and Crisis Pregnancy Agency. Available from 

http://www.crisispregnancy.ie/pub/FinalproofedReport.doc.


Conroy, P. (2004). Trafficking in Unaccompanied Minors in Ireland. International Organisation for Migration: Dublin.

Conroy, P. (2006). Comments at ‘Trafficking of Women for Sexual Exploitation: A Seminar on the International and Irish contexts’ (Dublin, Monday 3 April 2006).
Day, S. and Ward, H. (2000). European Prostitution Policy: A Time of Change? Available from 

http://www.europap.net/dl/archive/reports/various/European_prostitution_policy.pdf.
Delaney, M. and Veale, A. (2005). Women and Child Trafficking in Europe for Sexual Exploitation. COPINE: Cork.

Delaney, M. and Veale, A. (2004). ‘Women and Child Trafficking in Europe for Sexual Exploitation’, paper given at NUIG, 12th November at the Women and the (Globalised?) Sex Industry in Ireland seminar.

DJELR (1998). The Law on Sexual Offences: A Discussion Paper. Government Stationery Office: Dublin.

DJELR (2006). Criminal Law (Trafficking in Persons and Sexual Offences) Bill 2006 – Heads of a Bill. Government Publications: Dublin.

DJELR (2006). Report of the DJELR and An Garda Siochana Working Group on Trafficking in Human Beings. DJELR: Dublin.

De Troy, C. and McPhail, M. (2006). ‘The Oldest Crime’, Wall Street Journal, 9th January 2006, page 12.

Dickson, S.  (2004). Sex in the City: Mapping Commercial Sex Across London. The Poppy Project: London. PDF available from www.poppy.ik.com


Diduck, A. and Wilson, W. (1997). ‘Prostitutes and Persons’ (1997) Journal of Law and Society 24 (4) 504-525.
Dudley, R. (2006). Crossing Borders: Preliminary research on human trafficking in Northern Ireland. Women’s Aid Federation Northern Ireland: Belfast.

Egan, S. (2004). ‘Trafficking in Women and Children: The Legal Issues’. Paper given at a presentation by the IHRC, Limerick, 22nd April 2004.

Ekberg, G. (2004). ‘The Swedish Law That Prohibits the Purchase of Sexual Services: Best Practices for Prevention of Prostitution and Trafficking in Human Beings’, in Violence Against Women, Vol. 10 (10), pp.1187-1218.

EU Commission, Communication to the European Parliament and the Council. (2005). Fighting trafficking in human beings – an integrated approach and proposals for an action plan COM (2005) 514. EC Commission, October 18th  2005.

European Parliament, January 2006, Strategies to Prevent the Trafficking of Women and Children who are Vulnerable to Sexual Exploitation. http://www.europarl.europa.eu/sides. 

EUROPAP (1994).  Country Report of Ireland. Available from

http://www.europap.net/dl/archive/reports/country/COUNTRY%20REPORT%20OF%20IRELAND.pdf.
EUROPAP/TAMPEP
(1998). Hustling for Health: Developing services for sex workers in Europe. Available from www.europap.net.
EUROPAP (1999). Memorandum of the Committee for the Civil Rights of Prostitutes. Available from 

http://www.europap.net/dl/archive/articles/Memorandum.pdf.
EUROPAP/TAMPEP (1999). Policies on Sex Work and Health. Available from http://www.europap.net/dl/archive/reports/various/Policies_on_Sex_Work_and_Health_(1999)_The_European_Network%20.pdf.
EUROPAP (2000). The European Network Final Report 1998-2000. Available from http://www.europap.net/dl/archive/reports/final/FINAL%20REPORT.pdf.
Experts Group on Trafficking in Human Beings (2004). Report of the Experts Group on Trafficking in Human Beings. European Commission: Directorate – General Justice, Freedom and Security: Brussels.

Farley, M. (2004) ‘“Bad for the Body, Bad for the Heart”: Prostitution Harms Women Even if Legalized or Decriminalized’, in Violence Against Women, Vol. 10 (10), pp.1087-1125. PDF available from http://www.eaves4women.co.uk/POPPY_Project/Documents/Research/Farley.pdf.
Farrior, ‘The International Law on Trafficking in Women and Children for Prostitution: Making it Live Up to its Potential’ (1997) 10 Harvard Human Rights Journal 213.

Gannon, I. and J. (1980). Prostitution: the Oldest Male Crime? Jig Publications: Dublin.

Gay Men’s Health Project (1997). Men in Prostitution. Gay Men’s Health Project: Dublin.

Gay Men’s Health Project (2001). Such a Taboo: An analysis of service need and service provision for males in prostitution in the Eastern Region. Irish Network Male Prostitution & East Coast Area Health Board. Available from http://www.enmp.org/download/Ireland.pdf.

Healy, G. and O’Connor, M. (2003). ‘Briefing on current trends within the sex industry in the Republic of Ireland’, Appendix 3 in Bindel and Kelly (2003) A Critical Examination of Responses to Prostitution in Four Countries: Victoria, Australia; Ireland; the Netherlands; and Sweden. Report for the Routes Out Partnership Board. Child and Woman Abuse Studies Unit: London. 

Haughey, C. and Bacik, I. (2000). Final Report: A Study of Prostitution in Dublin. Law School: Trinity College, Dublin.

Hogan, G. and Whyte, G. (2004). Kelly: the Irish Constitution, 3rd ed. Butterworths: Dublin.

Huda, S. Report of the Special Rapporteur on the human rights aspects of the victims of trafficking in persons, especially women and children, UN Economic and Social Council, E/CN 4/2006/62, February 26 2006.

Hughes, D.M., Sporcic, L.J., Mendelsohn, N.Z., and Chirgwin, V. (1999).  The Factbook on Global Sexual Exploitation. Coalition Against Trafficking in Women. Available from www.Coalition Against Trafficking of Womeninternational.org/factbook.
  Global Sexual Ex

Immigrant Council of Ireland (2003). Labour Immigration into Ireland: Report and Recommendations on Work Permits, Working Conditions, Family Reunification and the Integration of Immigrant Workers in Ireland.

International Organisation for Migration (IOM) (2000). Migrant Trafficking and Human Smuggling in Europe: A review of the evidence with case studies from Hungary, Poland and Ukraine. IOM: Geneva.

International Organisation for Migration (IOM) (2002). International Comparative Study of Migration Legislation and Practice. Report commissioned by the DJELR. Stationery Office: Dublin.

International Organisation for Migration (IOM) (2004). Trafficking in Unaccompanied Minors in Ireland. IOM: Dublin. 

IHRC (2005). Submission to the UN Committee on the Elimination of Discrimination Against Women. Available from www.ihrc.ie. 

Jaget, C. (1980). Prostitutes: Our Life. Falling Wall Press: Bristol.

Jõe- Cannon, I (ed.) with the Coalition Against Trafficking in Women (2006). Primer on the Male Demand for Prostitution. Available from 

http://action.web.ca/home/Coalition Against Trafficking of Women/attach/PRIMER.pdf.


Kantola, J. and Squires, J. (2004). ‘Discourses Surrounding Prostitution Policies in the UK’, in European Journal of Women’s Studies, Vol. 11(1), pp. 77-101.

Kaye, M. (2003). The migration-trafficking nexus: combating trafficking through the protection of migrants’ human rights. Anti-Slavery International: London.

Kelly, L. (2006). ‘‘Is it a crime to sell women? They sell footballers don’t they?’: Some thoughts on trafficking in Europe in the twenty-first century’. Presentation given at Trafficking Seminar funded by DJELR, Dublin, 3rd April 2006.

Kelly, L. and Regan, L. (2000). Stopping Traffic: Exploring the extent of, and responses to, trafficking in women for sexual exploitation in the UK. Police Research Series Paper 125.  Home Office. Available from 

www.homeoffice.gov.uk/rds/prgpdfs/fprs125.pdf.


Kelly, M. (2005). A Practical Guide to the European Convention on Human Rights: The Right not to be Ill-treated. Northern Ireland Human Rights Commission: Belfast.

Kinnell, H. and Praats, C. (2000). Central Regional Report for EUROPAP. Available from http://www.europap.net/dl/archive/reports/regional/Report_from_the_Central_region.pdf.
Kröger, T., Malkoc, J.  and Heide Uhl, B. (2004). National Referral Mechanisms: Joining Efforts to Protect the Rights of Trafficked Persons, A Practical Handbook. OSCE Office for Democratic Institutions and Human Rights (ODIHR): Poland.
Law Reform Commission Report on Child Sexual Abuse, (1990). Government Publications (LRC 32-1990): Dublin.

Law Reform Commission Report on Vagrancy, (1985). Government Publications (LRC 11-1985): Dublin.

Law Society, (2006). Rights-based Child Law: The Case for Reform. Law Society: Dublin.

Lazaridis, G. (2001). ‘Trafficking and Prostitution: The Growing Exploitation of Migrant Women in Greece’, in The European Journal of Women’s Studies, Vol. 8 (1), pp. 67-102.

McDermott, P. and Robinson, T. (2003). Children Act 2001. Round Hall: Dublin.

McDonagh, S. (2005). ‘Assessing the Refugee Appeals Tribunal: The Case for the Publication of Decisions’ (2005) Bar Review 42. 

McKeganey, N. (2006). ‘Street prostitution in Scotland: The views of working women’, in Drugs: Education, Prevention, Policy, Vol. 13(2), pp.151-166.

McKeganey, N. and Barnard, M. (1997). Prostitutes and their Clients. Open University Press: Buckingham.

Manning, M. (2004). Presentation given at the EU Presidency Conference Violence Against – from Violation to Vindication of Human Rights, 24th May 2004. Available from www.ihrc.ie.
Mathieu, L. (2003). ‘The Emergence and Uncertain Outcomes of Prostitute’s Social Movements’, in The European Journal of Women’s Studies, Vol. 10(1), pp. 29-50.

Mattar, M.Y. (2005). Presentation to the US/EU Summit on Missing and Exploited Children, Switzerland, October 2005. Available from 

www.protectionproject.org/speeches/missing_exploited_children.pdf.
Millet, K. (1975). The Prostitution Papers: A candid dialogue. Paladin: Frogmore.

Munro, V.E. (2006). ‘Stopping Traffic? A Comparative Study of Responses to the Trafficking in Women for Prostitution’, pp.318-333 in British Journal of Criminology, Vol. 46.

O’Connor, A.M. (1994) The Health Needs of Women Working in Prostitution: Towards a Healthier Future. Women’s Health Project: Dublin.

O’Connor, A.M (1996). Women Working in Prostitution: Towards a Healthier Future. Women’s Health Project: Dublin.

O’Connor, M. and Healy, G. (2006). The Links Between Prostitution and Sex Trafficking: A Briefing Handbook. Prepared for the Joint Project Coordinated by the Coalition Against Trafficking in Women (COALITION AGAINST TRAFFICKING OF WOMEN) and the European Women’s Lobby. Available from http://www.womenlobby.org/.


O'Malley, T. (1996) Sexual Offences: Law, Policy and Punishment. Round Hall Ltd.: Dublin.

O’Malley, T. (1993). Criminal Law (Sexual Offences) Act 1993, Current Law Statutes Annotated. Round Hall Ltd.: Dublin.

O’Neill, M. and O’Connor, A.M. (1999).  Drug Using Women Working in Prostitution. Women’s Health Project: Dublin.

Outshoorn, J. (2001). ‘Debating Prostitution in Parliament: A Feminist Analysis’, in The European Journal of Women’s Studies, Vol. 8 (4), pp. 472-490.

Outshoorn, J. (2005). ‘The Political Debates on Prostitution and Trafficking of Women’, in Social Politics: International Studies in Gender, State and Society, Vol. 12 (1), pp.141-155.
Quinlan. M. (1999). Male Prostitution: What is the Best Approach? A Strategy Document for Working with Males in the Eastern Health Board Area. Gay Men’s Health Project: Dublin.
Quinn, E. (2006). European Migration Network Policy Analysis Report on Asylum and Migration: Ireland, Mid-2004 to 2005. Report for the European Commission Directorate-General Justice, Freedom and Security, published by ESRI: Dublin.

Reilly, R. (2004). ‘Women’s Rights as Human Rights: An Unfinished Agenda at Home and Abroad’. Paper given at a presentation by the IHRC, Limerick, 22nd April 2004.

Report of the Second Commission on the Status of Women, (1993). Government Publications: Dublin.

Ribeiro, M. and Sacramento, O. (2005). ‘Violence against Prostitutes: Findings of Research in the Spanish-Portuguese Frontier Region’, in The European Journal of Women’s Studies, Vol. 12(1), pp. 61-81.

Richards, S., Steel, M. and Singer, D. (2006). Hope Betrayed: An Analysis of Women Victims of Trafficking and their Claims for Asylum. Joint Report by the Poppy Project and the Refugee Women’s  Resource Project. Available from www.poppy.ik.com.


Ring, M.E. (1996). ‘Casting a Wider but More Complex Net against Prostitution’, Irish Times, 19 December 1996.

Ruhama (2005). Ruhama The Next Step Initiative: Research Report on Barriers Affecting Women in Prostitution. Report prepared by TSA Consultancy Ruhama: Dublin.

Ruhama (2006) Presentation given to the Oireachtas Justice Committee, given to research team (unpublished).

Ryan, L. (1997). Reading “the Prostitute”: Appearance, Time and Place in British and Irish Press Stories of Prostitution. Aldershot: Ashgate.

Schöp-Schilling, H.B. (2004). ‘The Convention of the Elimination of All Forms of Discrimination Against Women (CEDAW) and the IHRC: Challenges and Opportunities. Paper given at a presentation by the IHRC, Limerick, 22nd April 2004.

Shannon, G. (2005). Child Law. Thomson Round Hall: Dublin.

Steiner and Alston (2000). International Human Rights in Context: Law, Politics, Morals. OUP, 2nd edition: Oxford.

Stenvoll, D. (2002). ‘From Russia with Love? Newspaper Coverage of Cross-Border Prostitution in Northern Norway, 1990-2001’, in The European Journal of Women’s Studies, Vol. 9(2), pp. 143-162.

UN, 2002, Principles and Guidelines on Human Rights and Trafficking. E/2002/68/Add.1.
United Nations Office on Drugs and Crime (2006). Trafficking in Persons: Global Patterns. Available from 

http://www.unodc.org/unodc/trafficking_human_beings.html.
Walkowitz, J. (1980). Prostitution and Victorian Society: Women, Class and the State. Cambridge University Press: Cambridge.

Walsh, D. (2005). Juvenile Justice. Thomson Round Hall: Dublin.

Zappone, K. (2004). ‘An Economic Boom for Whom? Women’s Basic Economic Rights in Ireland’. Paper given at a presentation by the IHRC, Limerick, 22nd April 2004.

Zimmerman, C. (2003). The Health Risks and Consequences of Trafficking in Women and Adolescents: Findings from a European Study. London School of Hygiene and Tropical Medicine: London.

CITATIONS

List of Cases Cited

Irish Cases

A v. Governor of Arbour Hill Prison, High Court, 29th May 2006; Supreme Court, 10th July 2006
Bates v. Brady [2003] 4 IR 111 

CC and PG v. Ireland & Others, Supreme Court, 12th July 2005

CC v. Ireland & Others, Supreme Court, 23rd May 2006

DB v. Minister for Justice [1999] 1 ILRM 93
DG v. Eastern Health Board [1997] 3 IR 511
DPP v. Nugent and O’Connor, High Court, 16th January 1997

DPP (Sheehan) v. Galligan, High Court, 2nd November 1995

FN v. Minister for Health [1995] 2 ILRM 297
King v. AG [1981] IR 233

KM v. DPP [1994] 1 IR 514

Landers v. Attorney-General (1975) 109 ILTR 1

Monagle v. Donegal Co. Council [1961] Ir Jur Rep 37

People (DPP) v. JT (1988) Frewen 141

People (DPP) v. Keogh, High Court, 3rd June 1997

People (DPP) v. Tiernan [1988] IR 250

Ryan v. Attorney General [1965] IR 294

State (C) v. Frawley [1976] IR 365

State (Richardson) v. Governor of Mountjoy Prison [1980] ILRM 82

UK Cases

Behrendt v. Burridge [1976] 3 All ER 285

Darroch v. DPP [1990] 91 Cr App R 378

de Munck [1918] 1 KB 635,
Field v. Chapman, Times, 9th October, 1953
Gorman v. Standen [1963] 3 All ER 627

Re B (A minor) [2000] 1 AC 428 
R v. Gorrie (1919) 83 JP 136

R v. K [2002] AC 662

R v. McFarlane [1994] 2 All ER 283

R v. Prince (1875) LR 2 CCR 154
R v. Webb [1964] 1 QB 357

Singleton v. Ellison (1895) 18 Cox CC 79

European Court of Justice Decisions

Adoui and Cornuaille, Joined Cases 115 and 116/81 (1982) ECR 1665
Jany v. Staatssecretaris van Justitie, Case C-268/99, 20th November, 2001

European Court of Human Rights Decisions

Abdulaziz et al. v. UK (1985) 9214/80

Adamson v. UK (1999) 28 EHRR 578
Boughanemi v. France (1996) 16/1995/522/608
E and Others v. UK (2003) 33218/96

Osman v. United Kingdom (1998) 87/1997/871/1083
Stubbings and Others v. UK (1997) 23 EHRR 213
T & V v. UK (1999) 30 EHRR 121

Van der Mussele v. Belgium (1983) 8919/80

X and Y v. Netherlands (1985) 26th March, 1985
Irish Legislation

Criminal Law Amendment Act, 1935

Health (Flouridation of Water Supplies) Act, 1960

Child Care Act, 1991

Criminal Law (Sexual Offences) Act, 1993

Criminal Justice (Public Order) Act, 1994

Refugee Act, 1996

Sexual Offences Jurisdiction Act, 1996

Child Trafficking and Pornography Act, 1998

Illegal Immigrants (Trafficking) Act, 2000

Children Act, 2001

Employment Permits Act, 2003
Child Trafficking and Pornography (Amendment) Act, 2004

Employment Permits Bill, 2005

Criminal Law (Sexual Offences) Act, 2006

Criminal Law (Trafficking in Persons and Sexual Offences) Bill, 2006 (general scheme only)

Pre-1922 Legislation applying to Ireland

Vagrancy Act, 1824

Metropolitan Police Act, 1839

Dublin Police Act, 1842

Town Police Clauses Act, 1847

Towns Improvement (Ireland) Act, 1854

Offences Against the Person Act, 1861

Contagious Diseases Acts, 1864-69

Summary Jurisdiction (Ireland) Act, 1871

Criminal Law (Amendment) Act, 1885

UK Legislation (post-1922)

Sexual Offences Act, 2003

EC/EU Legislation and Documents

Charter of Fundamental Freedoms of the European Union
EU Council Framework Decision on the standing of victims in criminal proceedings 2001/220/JHA

EU Framework Decision on Combating Trafficking In Human Beings 2002/629/JHA

European Council Resolution on initiatives to counter trafficking in human beings, in particular women 2003/C 260/3  

EU Council Directive on the residence permit issued to third-country nationals who are victims of trafficking in human beings 2004/81/EC 
EU Framework Decision on Combating the Sexual Exploitation of Children and Child Pornography 2004/68/JHA 

APPENDIX 1

Current Procedures for Granting Work Permits

The Employment Permits Act, 2003 sets out the basic rules governing the granting of employment permits.  Section 2 of the Act provides for the general principle that:


(1) A non-national shall not— 

(a) enter the service of an employer in the State, or 

(b) be in employment in the State, except in accordance with an employment permit granted by the Minister (an ‘‘employment permit’’). 

(2) A person shall not employ a non-national in the State except in accordance with an employment permit. 

Section 1(1) defines ‘non-national’ to mean ‘ a person who is not a citizen of the State’ (this will be amended by section 34 of the 2005 Bill, which provides that ‘non-national’ has the meaning assigned to it by the Immigration Act, 1999).  Section 2(10) provides further, in relation to the definition of ‘non-national’:


This section does not apply to a non-national— 

(a) in respect of whom a declaration under section 17 of the Refugee Act, 1996 is in force, 

(b) who is entitled to enter the State pursuant to section 18 or 24 of that Act, 

(c) who is entitled to enter the State and to be in employment in the State pursuant to the treaties governing the European Communities (within the meaning of the European Communities Acts 1972 to 2002), or 

(d) who is permitted to remain in the State by the Minister for Justice, Equality and Law Reform and who is in employment in the State pursuant to a condition of that permission that the person may be in employment in the State without an employment permit referred to in subsection (1). 

Section 3 of the Act provides for access to employment for non-nationals who are citizens of the accession States, without the need for employment permits, as follows:

(1) In addition to the persons to whom, by virtue of subsection (10) of section 2, that section does not apply, that section shall not, subject to subsection (3), apply to a national of a state to which this section applies if— 

(a) that state becomes a member of the EU after the passing of this Act, and 

(b) Articles 1 to 6 of Council Regulation (EEC) No. 1612/68 of 15th October 1968 on freedom of movement for workers within the Community [Footnote 1: O.J. No. L257, 19.10.68, p.2.] do not apply to that state in accordance with the Treaty of Accession. 

(2) This section applies to the following states, namely, the Czech Republic, the Republic of Estonia, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Poland, the Republic of Slovenia and the Slovak Republic. 

(3) If, in the opinion of the Minister, the labour market is experiencing or is likely to experience a disturbance, then, notwithstanding subsection (1), the Minister may, during the transitional period, make an order providing that section 2 shall apply to a national of a state to which this section applies during a specified period or periods within the transitional period and if he or she does so, that section shall apply in accordance with the order. 

Although broad principles are set out in the 2003 Act, the process by which employment permits are granted is governed by ‘operational arrangements’ within the Department of Enterprise, Trade and Employment.  This will remain the case until the 2005 Bill becomes law.  The current procedure is a cumbersome process, and many occupational sectors are simply ineligible for the granting of employment permits.  For those sectors which are eligible, the employer must apply on a form issued by the Department of Enterprise, Trade and Employment.  The employment permit is given to an employer for a specific job, to employ a named employee, and details of the person who will fill the job must be entered on the application form, and signed by both the employer and the prospective employee.  The permit is valid for up to 12 months and can be renewed.  In order to be granted the permit, the employer must first advertise the position with FAS, and must supply documentation from FAS to the Department together with the permit application form.

Since accession, and the consequent drop in the number of work permits being sought and granted, the Department has stated that it will now ‘only consider new work permit applications from employers, where the employer is seeking to employ highly qualified or highly specific personnel and where there is also a demonstrable and verified shortage of such staff in the labour market’ (www.entemp.ie).

The law on work permits has been subject to significant criticism, in particular because of the absence of a clear statutory basis for the procedures for granting such permits.  It has been argued that the Government should seek to adopt a coherent and logical immigration policy, allowing legal labour migration from outside the EU without the need for prior contact with an employer.  A new model for just such a coherent labour migration policy has been put forward by the ICI (2003), which has criticised immigration policy as being ‘ad hoc and piecemeal’.  Among the recommendations made is the adoption of a more integrated approach to immigration, with improved co-ordination between the many Government departments currently responsible for different aspects of policy.

The Council has argued, in particular, that employment permits should be issued to migrant workers themselves, rather than to employers.  The present system essentially amounts to a type of ‘bonded labour’ since workers cannot move jobs, and reports of exploitation of migrant workers by unscrupulous employers abound.  Other rights for migrant workers, such as the right to family reunification, should also be introduced, and the validity period for permits extended beyond the current one-year maximum.  The rights of migrant workers who become unemployed need to be clarified, and better protections provided for those dismissed from their jobs.

Some of these criticisms of the current system will be met with the passing of the 2005 Bill.  As explained above, its purpose is to codify in legislation the relevant administrative procedures for the issuing of employment permits, for their grant, renewal, refusal and revocation.  The first substantive change to the current procedures provided for by the Bill is that it provides, most significantly, that employment permits may be granted to the employee or the employer.  Section 3 of the Bill provides that an application for the grant of an employment permit in respect of a non-national (defined in accordance with the 2003 Act) may be made either by the person proposing to employ the non-national, or by a non-national to whom a written offer of employment in the State has previously been made.  Section 4 provides that, irrespective of whom the applicant for the grant of the permit is, the grant itself shall be made to the non-national concerned.  This marks a substantive change in the law in favour of migrant workers, as recommended by the ICI.

Section 5 specifies the information to be provided about the employment in the application by an employer; and section 6 outlines what information must be provided in an application by a non-national.  Section 7 provides for the grant of employment permits by the Minister, and specifies that permits so granted will operate to permit the employment of the non-national in the economic sector specified in the permit.  Again this is a significant change, as it means that the non-national may work for different employers once they are within the same economic sector.  Section 7(4) provides that generally permits will only be granted for a fixed period, but section 7(5)(b) enables the granting of permits of unlimited duration to specific non-national applicants. 

Section 9 provides that employers applying to employ non-nationals must satisfy the Minister that they have taken all steps necessary to offer employment to an EEA national.  Section 10 provides for the factors which the Minister will take into account in considering employment permit applications; section 11 sets out grounds on which the Minister may refuse to grant a permit, and section 15 lays down the conditions under which the Minister may revoke an employment permit.  Section 19 allows for the renewal of permits; and section 22 provides important protections for persons employed under permits, by prohibiting the deduction of recruitment-related payments from the employee’s remuneration, and also prohibiting the retention by the employer of the employee’s personal documents.

APPENDIX 2

Relevant Treaties and Other International Instruments to which Ireland is a party

	Treaty or other document
	IRELAND – STATUS

	UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others 1949
	Neither signed nor ratified by Ireland

	UN Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutional Practices Similar to Slavery 1956
	Acceded to by Ireland September 18 1961 – same effect as ratification

	UN Protocol to Prevent, Suppress and Punish Trafficking in Persons 2000
	Signed by Ireland, not ratified

	International Covenant on Civil and Political Rights
	Ratified

	International Covenant on Economic, Social and Cultural Rights
	Ratified



	Convention on the Elimination of all forms of Discrimination Against Women 1979
	Acceded to by Ireland

	Optional Protocol to the Convention on the Elimination of all forms of Discrimination Against Women 1999
	Ratified.

	Convention on the Rights of the Child 1989
	Ratified

	Optional Protocol to the Convention on the Rights of the Child on the Sale of  Children, Child Prostitution and Child Pornography 2000
	Signed by Ireland, September 7 2000. Indications that the Government ‘intends to ratify’

	International Labour Organisation Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour C182 of 1999
	Signed and ratified by Ireland

	European Convention for the Protection of Human Rights and Fundamental Freedoms
	Incorporated into Irish law by the European Convention on Human Rights Act, 2003

	Council of Europe Convention on Action Against Trafficking in Human Beings (CETS No. 197) 2000
	Neither signed nor ratified

	EU Framework Decision on Combating Trafficking In Human Beings: 2002/629/JHA of 19th July 2002
	Not directly effective, but comparable to a Directive

	EU Council Directive on the Residence Permit issued to Third-country Nationals who are Victims of Trafficking in Human Beings: 2004/81/EC of 29th April 2002
	Status of Directive – State required to take action to achieve aims;  particular means left to State’s own discretion.

	EU Framework Decision on Combating the Sexual Exploitation of Children and Child Pornography: 2004/68/JHA of 22nd December, 2003
	Not directly effective, but comparable to a Directive

	EU Charter of Fundamental Rights and Freedoms
	Applies to EU Member States in their application of Union law


APPENDIX 3

Letter Sent to Service Providers

Date

Dear 

We are writing to invite you to participate in an interdisciplinary study being undertaken into prostitution in Ireland. 

This study, commissioned by the IHRC, is being conducted by a group of academics and researchers convened by the Centre for Gender and Women’s Studies in Trinity College Dublin. The Centre (formerly the Centre for Women’s Studies) was established in Trinity College in July 1988 and alongside its research activities it engages in teaching, publishing, and the hosting of public seminars and lectures.

The objective of this research endeavour is to produce an interdisciplinary, integrated report on prostitution in Ireland. The research aims are:
1. To gather existing research and factual information on:

(a) The extent of the practice of prostitution in Ireland;

(b) Existing laws and policies affecting prostitution; and

(c) The services (health, welfare) available to persons engaged in prostitution

2. To provide an analysis of the material in light of domestic and international human rights standards; and

3. Recommend the scope of potential further research/action on this issue by the IHRC.

Your views are important to us because we want this research to be as comprehensive as possible.  Any information you give will be treated in the strictest confidence. We will forward a questionnaire to your email address tomorrow.  While we know that it is asking a lot of you to take the time out of a busy schedule to answer these questions, we would be very grateful if you could complete it and return it to us. This questionnaire is divided into three sections.  The first section focuses on accessing an estimate of the numbers of people involved in prostitution in Ireland.  The second poses questions about the numbers of people engaged in prostitution in contact with your organisation while the third focuses on the health, welfare, legal and social service needs of and the provision of services to people involved in prostitution.

If you have further questions about the research or if you wish for further clarification about the questionnaire or assistance with regard to its completion, please do not hesitate to contact us. Our research assistant, Aoife O’Driscoll can be contacted at 087-9212193 or by e-mail at aodrisco@tcd.ie, while I can be contacted by phone at 6082878 or by e-mail at woodsma@tcd.ie.

We look forward to your response.

Yours sincerely

Marguerite Woods

Coordinator, Diploma in Addiction Studies

School of Social Work and Social Policy

Trinity College Dublin

On behalf of

Maryann Valiulis

Director, Centre of Gender and Women’s Studies

Ivana Bacik

Reid Professor of Criminal Law, Law School 

Jennifer Redmond

Researcher, Centre for Gender and Women’s Studies

APPENDIX 4

Questionnaire – Prostitution in Ireland

Organisational Details 

Name of Organisation:

Type of service provided (describe service, date of start-up, kinds of service users, numbers attending, services offered, where it is located):

Contact Person:

Address:

Phone:

Fax:

Email:

Website:

These organisational details are requested for inclusion in a proposed appendix of participants.

Do you consent to the inclusion of your organisation’s details on this list to be published in the Appendix? (Please place an X in the relevant box)

Yes  

No  

The following questionnaire is divided into three sections, the first focusing on accessing an estimate of the numbers of people involved in prostitution in Ireland, the second dealing with the numbers of people engaged in prostitution in contact with your organisation and the third focusing on the health, welfare and social service needs of and service provision to people engaged in prostitution. Please note that any information you give in the questionnaire will be treated in the strictest confidence.

We know that it is asking a lot of you to take the time out of a busy schedule to answer these questions.  However we would be grateful if you could do so and return it to us.  If you have further questions about the research or if you wish for further clarification about the questionnaire, please do not hesitate to contact us – 

Aoife O’Driscoll, Research Assistant, - 0879212193 or by e-mail at aodrisco@tcd.ie.

Marguerite Woods - 01-6082878 or by e-mail at woodsma@tcd.ie  or 

Section 1 – Information about those working in prostitution in Ireland

· To the best of your knowledge, can you offer an estimate of how many people are currently engaged in prostitution in Ireland? 

YES ---

If yes, can you please offer estimates under the following categories in the tables below (Tables 1 - 5) - Numbers engaged in prostitution, Age range of those engaged in prostitution, Nationality and Ethnicity/Minority Group Membership of those engaged in prostituion, Geographic location of those engaged in prostitution, Context in which people engage in prostitution
NO ---

If no, please turn to Section 2 - Information about service users/contacts.

	Women
	Men
	Children/Minors

Male
	Children/Minors

Female

	
	
	
	


Table 1 – Numbers engaged in prostitution

B. Age range
	Age
	Children/minors - Male
	Children/minors - Female

	0-4
	
	

	5-10
	
	

	10-15
	
	

	15-17
	
	

	Unknown
	
	


Table 2 – Ages of Children/Minors engaged in prostitution

	Age
	Women 
	Men

	18- 24
	
	

	25-29
	
	

	30-39
	
	

	40-49
	
	

	50-59
	
	

	60-69
	
	

	70+
	
	

	Unknown
	
	


Table 3 – Ages of Women and Men engaged in prostitution

In your experience what is the approximate average age of minors involved?  ---

In your experience what is the approximate average age of men involved? ---

In you experience what is the approximate average age of women involved? ---

C. Nationality

	
	Women
	Men
	Children/Minors - Male
	Children/Minors - Female

	Irish
	
	
	
	

	EU
	
	
	
	

	Non EU
	
	
	
	

	Unknown
	
	
	
	


Table 4 – Nationality of those engaged in prostitution

Can you identify the countries of origin of EU and non-EU citizens engaged in prostitution? (Please list) 

Do you know of any individuals from visible minorites/ethnic groups engaged in prostitution?

YES ---

No ---

If yes, what groups? (Please list)

D. Where in Ireland are people engaged in prostitution?   (List towns/cities/townlands areas)

E. Where do people engage in prostitution?

	
	Women
	Men
	Children/Minors - Male
	Children/Minors - Female

	On the Street
	
	
	
	

	Private residences
	
	
	
	

	Brothels
	
	
	
	

	Clubs/Parlours
	
	
	
	

	Other
	
	
	
	


Table 5 – Context  in which people engage in prostitution 

Are your answers informed by (please tick the relevant answers)

International Research Reports

Irish Research Reports

Research Reports carried out by your organisation

Garda Statistics

Anecdotal accounts

Media

Other

Section 2 – Information about service users/contacts

A. How many of your organisations’ service users/contacts are engaged in prostitution in Ireland under the following categories in the tables below (Tables 6 - 10)?

	Women
	Men
	Children/Minors

Male
	Children/Minors

Female

	
	
	
	


Table 6 – Numbers engaged in prostitution 

B. Age range

	Age
	Children/minors - Male
	Children/minors - Female

	0-4
	
	

	5-10
	
	

	10-15
	
	

	15-17
	
	

	Unknown
	
	


Table 2 – Age of Children/Minors engaged in prostitution 

	Age
	Women 
	Men

	18- 24
	
	

	25-29
	
	

	30-39
	
	

	40-49
	
	

	50-59
	
	

	60-69
	
	

	70+
	
	

	Unknown
	
	


Table 3 – Age of Women and Men engaged in prostitution

In your experience what is the approximate average age of minors involved? ---

In your experience what is the approximate average age of men involved? ----

In you experience what is the approximate average age of women involved? ----

C. Nationality

	
	Women
	Men
	Children/Minors - Male
	Children/Minors - Female

	Irish
	
	
	
	

	EU
	
	
	
	

	Non EU
	
	
	
	

	Unknown
	
	
	
	


Table 4 – Nationality of those engaged in prostitution

Can you identify the countries of origin of EU and non-EU citizens engaged in prostitution? (Please list) 

Do you know of any individuals from visible minorites/ethnic groups engaged in prostitution?

YES ---

No ---

If yes, what groups? (Please list)

D. Where in Ireland are people engaged in prostitution?   (List towns/cities/townlands areas)

E. Where do people engage in prostitution?

	
	Women
	Men
	Children/Minors - Male
	Children/Minors - Female

	On the Street
	
	
	
	

	Private residences
	
	
	
	

	Brothels
	
	
	
	

	Clubs/Parlours
	
	
	
	

	Other
	
	
	
	


Table 5 – Context  in which people engage in prostitution 

Are your answers informed by (please tick the relevant answers)

Records/Statistics kept by your organisation

Research Reports carried out by your organisation

Direct Experience

Impressions

Anecdotal accounts

Other

Section 3 – Health and Social Service Needs  and Service Provision

Please identify the main social and legal needs of people engaged in prostitution?

· Please identify the main health needs of people engaged in prostitution?

· Are there particular needs that apply to 

Children

Yes

No

If yes, please elaborate

Foreign citizens
Yes 

No

If yes, please elaborate

· What are the general ethos, mission statement and policies of your service?

· With regard to prostitution, what are the ethos, mission statement and policies of your service?

What services or support, if any, do you currently provide specifically to people engaged in prostitution?

· Ideally, what services would you like to provide?

· What gaps in services  exist? (Please identify)

Statutory ------

Voluntary -----

Community ------

Have the laws in relation to prostitution affected service provision? (If yes, please elaborate)

What is your opinion of services currently provided to those engaged in prostitution?

Very Good

Good

Average

Fair

Poor

Is there anything you would like to add?

· In your opinion, how do mainstream health and social services respond to people engaged in prostitution?

Very Good

Good

Average

Fair

Poor

Is there anything else you would like to add?

· Please identify the major issues/concerns for people engaged in prostitution currently? (Please list)

How do these differ to issues faced in the past?

· In your opinion, are there human rights issues for people engaged in prostitution?

YES ----

NO ----

If yes, what are these human rights issues? (please list)

How, in your opinion, should the human rights of people engaged in prostitution be safeguarded?

Is there anything else you would like to add? (Please use additional pages if required)

APPENDIX 5

Trigger Guide - Interview with Service Providers working in services specifically for those engaged in prostitution

Respondent’s/Respondents’ Experience

· Tell us a little of your own experience working in a service responding to those engaged in prostitution?

Client Group

· Who are the people engaged in prostitution?

· Where do they come from? Background? Education? Marginalisation? Drug Use? Histories of abuse?

Service – specific

L. Could you tell us a little about how your agency responds to those who are engaged in prostitution?  Numbers?  Is it easy to access the service? Hours etc?

1. How and why did the service develop?

What are you trying to achieve?

What is your mission/ethos/policy?

Reports/Evaluations?

Invisibility/Hidden/Inability to estimate or quantify

· Why do you think this is?

Major Current Issues

· In your opinion what are the major issues currently?

Changes

· Some media reports and research studies suggest the changing nature of prostitution in Ireland/in Dublin – would you agree that things are changing?  If yes – what is changing?
What changes have you noted in the last five years?

Needs

· What are the needs – social, health, welfare, legal needs of those engaged in prostitution?

Services - general

· What kinds of services are available?

What are they trying to achieve?

What is their mission/ethos?

· Gaps?

· What kinds of services are needed?

Violence

· Have you witnessed an upsurge in violence?

· What needs to be done to protect people engaged in prostitution?

Legal Issues

· Do you think there should be legal changes? 

· What sort of legal changes would you favour?

Human Rights

Are the Human rights of women/men/children engaged in prostitution protected?

The Way Forward?

· The Way Forward?

· Recommendations?

Other Issues?

Irish citizens/non-EU citizens?

Members of Ethnic minorities?

Travelling Community?

Trafficking?

APPENDIX 6

Topic Guide - Interview with Service Providers working in a service which may be responding to those engaged in prostitution

Respondent’s/Respondents’ Experience

Q. Tell us a little of your own experience working in a service which may be responding among others to those engaged in prostitution?

Client Group

· Who are the people engaged in prostitution?

· Where do they come from? Background? Education? Marginalisation? Drug Use? Histories of abuse?

Service – specific

Q. Could you tell us a little about how your agency responds to those who are engaged in prostitution?  Numbers?  Is it easy to access the service? Hours etc?

2. How and why did the service develop?

What are you trying to achieve?

What is your mission/ethos/policy?

Reports/Evaluations?

Invisibility/Hidden/Inability to estimate or quantify

· Why do you think this is?

Major Current Issues

· In your opinion what are the major issues currently?

Changes

· Some media reports and research studies suggest the changing nature of prostitution in Ireland/in Dublin – would you agree that things are changing?  If yes – what is changing?
What changes have you noted in the last five years?

Needs

· What are the needs – social, health, welfare, legal needs of those engaged in prostitution?

Services - general

· What kinds of services are available?

What are they trying to achieve?

What is their mission/ethos?

· Gaps?

· What kinds of services are needed?

Violence

· Have you witnessed an upsurge in violence?

· What needs to be done to protect people engaged in prostitution?

Legal Issues

· Do you think there should be legal changes? 

· What sort of legal changes would you favour?

Human Rights

Are the Human rights of women/men/children engaged in prostitution protected?

The Way Forward?

· The Way Forward?

· Recommendations?

Other Issues?

Irish citizens/non-EU citizens?

Members of Ethnic minorities?

Travelling Community?

Trafficking?

APPENDIX 7

List of Service Providers who responded to the Questionnaire and agreed to be named in Appendix

Amnesty International (Irish section)

48 Fleet St, Dublin 2.

http://www.amnesty.ie/
Ana Liffey Drug Project

48 Middle Abbey St., Dublin 1.

http://www.alp.ie/
Chrysalis Community Drug Project

27 Benburb St., Dublin 7.
Coolmine Therapeutic Community

19 Lord Edward St., Dublin 2.

Crosscare

64 Eccles St., Dublin 7.

http://www.crosscare.ie/residential_project.htm
Crosscare Aftercare Support Unit

64 Eccles St., Dublin 7.

http://www.crosscare.ie/
Dublin Simon Community

Callahan house, 13-16 Dame St., Dublin 2.

http://www.dubsimon.ie/
EWL Observatory on Violence Against Women

18, Rue Hydraulique, Brussels, Belgium.

http://www.eurowomenlobby.org/
FLAC (Free Legal Advice Centre)
13, Lower Dorset Street, Dublin 1.

http://www.flac.ie/
Gay HIV Strategies

GLEN, Fumbally Court, Fumbally Lane, Dublin 8.

http://www.glen.ie/
Gay Men's Health Project, HSE

19 Haddington Rd., Dublin 4.

http://www.gaymenshealthproject.ie/
Health Service Executive - Out of Hours

Crisis Intervention Service, 1st Floor, Park House, North Circular Road, Dublin 7.
Health Service Executive - Out of hours service for children

Crisis Intervention Service, 1st.Floor, Park House, North Circular Road, Dublin 7.
International Organization for Migration

7 Hill Street, Dublin 1.

http://www.iomdublin.org/
Irish Family Planning Association

60 Amiens St, Dublin 1.

http://www.ifpa.ie/
Irish Refugee Council

88 Capel Street, Dublin 1.

http://www.irishrefugeecouncil.ie/
Kerry Rape & Sexual Abuse Centre

5 Greenview Tce., Tralee. Co. Kerry.

http://www.krsac.com/
Limerick Rape Crisis Centre

Rocheville House, Punch's Cross, Limerick.
Merchants Quay Ireland

4 Merchants Quay, Dublin 8.

http://www.mqi.ie/
National Women's Council of Ireland

9 Marlborough Court, Marlborough St., Dublin 1.

http://www.nwci.ie/
Pavee Point Travellers Centre

46 North Great Charles St., Dublin 1.

http://www.paveepoint.ie/
Probation & Welfare Officer

Dochas Centre, Mountjoy Prison, North Circular Road, Dublin 7.

http://www.pws.ie/
Rape Crisis Network Ireland

The Halls, Quay St., Galway.

http://www.rcni.ie/
Ruhama

All Hallows College, Drumcondra, Dublin 9.

http://www.ruhama.ie/
SAOL Project Ltd.

58 Amiens Street, Dublin 1.

http://www.iol.ie/~saol/
The Sexual Health Centre, Cork

16 Peters Street, Cork.

http://www.sexualhealthcentre.com/
Sexual Violence Centre Cork

5 Camden Place, Cork.

http://www.sexualviolence.ie/
Sonas Housing Association Ltd.

148 Phibsboro Rd., Dublin 7.

http://www.sonashousing.ie/
Southern Gay Men's Health Project

8 South Main Street, Cork.

http://www.gayhealthproject.com/
Team for Separated Children Seeking Asylum

Sir Patrick Duns Hospital, Lower Grand Canal Street, Dublin 2.
Waterford Rape & Sexual Abuse Centre

2A Waterside, Waterford.
Women's Aid

Everton House, 47 Old Cabra Rd, Dublin 7.

http://www.womensaid.ie/
Women's Health Project

Dublin.
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� The Swedish Law that Prohibits the Purchase of Sexual Services came into force on 1st January 1999. This law criminalises those who purchase sexual services but not the person engaged in prostitution. The law extends extraterritorial jurisdiction to the Swedish government, thus Swedish citizens engaged in purchasing sexual services abroad could be prosecuted if similar laws exist in those countries. The Law has widespread public support – a 2002 poll showed 80% support ratings (Ekberg, 2004: 1205).


� See Chapter 2 for further discussion of this Protocol.


� The Women’s Health Project is based in Dublin and is the only state funded health service for those working in prostitution in Ireland. The Gay Men’s Health project is also state funded, but its remit is broader than just health services for male prostitutes and thus does not have the same specific emphasis.


� Reference to Quinlan is to the report featured in the Irish Times, 14th September 2005 of a presentation given by Siobhan Quinlan at a conference organised by DIT. Her study examined the experiences of 22 women in Mountjoy Prison, half of whom reported being sexually abused as children.


� In the study, 40% of the men did not identify themselves as gay, and the Gay Men’s Health Project describes their respondents as ‘gay and bisexual men and other men who have sex with men’ (25).  However, the purchasers of their sexual services were all male, apart from two instances recalled where women were clients, and in one of these examples, a man paid for the engagement.


� KINDA is a project implemented as part of the EU Daphne Project and has partners in Italy, Germany, the Netherlands and Ireland. 


� Ireland was not one of the signatory countries and has not ratified this convention.


� ‘Operation Quest’ was initiated in 2003 in order to investigate the sex industry in Ireland, including prostitution and trafficking. In August 2005 a renewed programme, Quest II, came into operation.


� See Chapter 3 for interviews with service providers and further discussion of this point.


� Reference to Smith is from presentation given by Jeff Smith of the PSNI at the Northern Ireland Human Rights Commission seminar, 8th March 2006; reference to Molloy is to Paul Molloy of the Gardaí, presentation given at trafficking seminar, 3rd April 2006.


� Information from the UNODC website at � HYPERLINK "http://www.unodc.org/unodc/en/trafficking_tv_campaign_2002_factsheet.html" ��http://www.unodc.org/unodc/en/trafficking_tv_campaign_2002_factsheet.html�


� Reference is made here to the Prime Time special report on trafficking, shown on RTE 1, 8th May 2006.


� These are UN rankings, as applied in the UNODC (2006) report, Trafficking in Persons: Global Patterns. 


� This method, of course, should not be used in isolation but in conjunction with other forms of assessment.


� For further details please see � HYPERLINK "http://www.iomdublin.org/programmes.html" ��http://www.iomdublin.org/programmes.html�.


� Speech made at the ‘Countering Child Trafficking: A United Response to a Global Problem’ conference, 10th May 2002.


� This programme is the Voluntary Assisted Return and Reintegration Programme for Unaccompanied Minors of VARRP-UAM.


� Evidence of cases unknown to Ruhama that were read about in the media were highlighted by Gerardine Rowley, Irish Times, May 6th 2006.


� Information given at presentation to Trafficking of Women for Sexual Exploitation Seminar, 3rd April 2006, Dublin. 


� The aim of the AGIS framework programme, adopted by the European Union on 22 July 2002, is to promote police and judicial co-operation in criminal matters and to support the efforts of practitioners to develop European policy in this area. Covering the period 2003-2007, the programme extends the work of Grotius, Oisin, Stop, Hippokrates and Falcone, which expired in December 2002. See � HYPERLINK "http://www.crimereduction.gov.uk/training4.htm" ��http://www.crimereduction.gov.uk/training4.htm� for further details.


� See press release on the proposal for legislation, available at � HYPERLINK "http://www.justice.ie/80256E01003A02CF/vWeb/pcJUSQ6RVANR-en" ��www.justice.ie/80256E01003A02CF/vWeb/pcJUSQ6RVANR-en�.


� An Garda Siochana, the DJELR, the Irish Crimestoppers Trust and the International Organisation for Migration will participate in the publicity campaign. 


� See � HYPERLINK "http://www.womenlobby.org/" ��http://www.womenlobby.org/�.
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