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Preface

The Minister for Justice, Equality and Law Reform referred the Scheme of the Civil Partnership Bill 2008 to the Irish Human Rights Commission (IHRC) in June 2008 for its views pursuant to Section 8 (b) of the Human Rights Commission Act, 2000.

The drafting of the Scheme of the Bill is a response to a growing recognition in Irish society of the hurt and suffering inflicted on members of the lesbian and gay communities by years, even centuries, of prejudice, discrimination and persecution. The IHRC welcomes the Government’s intention to acknowledge and respect the dignity and worth of committed same sex relationships and to provide similar protections and supports to those that are available to those in heterosexual relationships.

The present document is intended to outline the international, regional and national human rights standards and norms which are relevant or applicable to the issues raised by the Scheme of the Bill. However, we wish first of all to indicate some of the broader considerations that arise in connection with this issue.

We note that international and regional human rights law, particularly as developed by the European Court of Human Rights, while regarding the family as the core unit of society, has in recent years adopted a much wider and more inclusive view of what constitutes a family. It has also strongly condemned discrimination on the basis of sexual orientation. It is also important to note that the issue of the right to marry under the ECHR and the Irish Constitution as it relates to same sex couples is currently pending before the Supreme Court. 
There has been a growing trend at local, national and regional level to accord equal respect and dignity to same sex unions as to heterosexual ones. There is as yet no consensus in international human rights law on a right to marry for same sex couples though there is a strong concern to eliminate discrimination and inequality based on sexual orientation. The absence of a consensus on marriage does not, of course, mean that there is any bar under international law to recognition of same sex marriages.

In this context a number of national legislatures and some state legislatures in the United States have made provision for same sex marriage. They have generally done so based on the view that marriage is intended to honour human love and commitment and in order to remove discrimination and inequality. 
However, other countries have legislated for civil partnerships that provide legal entitlements similar to those applying to marriage but without the title and respect that adheres to marriage. Jurisprudence from some of these jurisdictions indicates a view that the traditional concept of marriage between opposite sex partners constitutes the best environment for the procreation and rearing of children. It has also been asserted in a number of jurisdictions that the obligation not to discriminate against same sex couples based on their sexual orientation is met where a civil partnership arrangement offers the same or very similar entitlements to those enjoyed by a heterosexual married couple.
There is significant support as well, however, for the view that denying same sex couples the title and dignity accorded to marriage may imply that society places a lesser value on the love and commitment of lesbian and gay partners as compared with heterosexual couples and that providing rights to same sex couples in the form of civil partnership rather than marriage would not provide full equality for same sex partners.

It is in the context of the ongoing debate and discussion on this issue that the IHRC furnishes this document which comments on some of the matters raised by the Scheme of the Bill. However, this document does not seek to engage in a debate about particular approaches to the key issues nor investigate the empirical premises on which this debate is conducted. Instead it represents the first stage in the IHRC’s analysis and we will issue more detailed views in due course when the Bill which emerges from this Scheme is published.

We would urge all interested in this issue to maintain an open mind on the most appropriate form of legislation to adopt and not to close the door on any options at this stage.

Irish Human Rights Commission, December 2008

I Introduction

1. 
The Irish Human Rights Commission (IHRC) is Ireland’s National Human Rights Institution, set up by the Irish Government under the Human Rights Commission Acts 2000 and 2001.
 The IHRC has a statutory remit under the Human Rights Commission Act 2000 to ensure that the human rights of all persons in the State are fully realised and protected in the law and policy of the State. Its functions include keeping under review the adequacy and effectiveness of law and practice in the State relating to the protection of human rights, and making such recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and uphold human rights in the State. 

2. 
On 27 June 2008, the Minister for Justice, Equality and Law Reform, Mr. Dermot Ahern T.D. referred the Scheme of the Civil Partnership Bill 2008 (2008 Scheme) to the IHRC for its views pursuant to Section 8(b) of the Human Rights Commission Act, 2000.The IHRC generally welcomes the Scheme of the Bill, and in particular welcomes the initiative taken by the Government to provide a legislative basis for civil partnerships in Ireland. 
3. 
The present document is intended to set out the international, regional and national law in relation to the human rights issues which the IHRC considers are raised by the 2008 Scheme. However, the IHRC does not intend to provide its final observations on these issues at this point.
 The present document represents the first stage in the IHRC’s analysis. The IHRC will issue a detailed analysis of the sections of the Civil Partnership Bill once it is published in 2009. 

4. 
The aim of this discussion document is to highlight and analyse the main themes which have emerged from the provisions of the 2008 Scheme. It seeks to examine some of the key human rights issues which arise from the 2008 Scheme drawing on international human rights law and policy and domestic legal sources which set down minimum standards in relation to the rights and duties which civil partners and cohabitees and the children of such relationships should hold.
 This discussion document generally focuses on same sex couples and the law; however, there is some discussion on the rights of cohabitees and also on the rights of Transgendered persons.

5. 
Many of the key issues which arise as a result of the 2008 Scheme are the subject of considerable debate globally. This is particularly the case in relation to the issue of same sex marriage. At the outset, the IHRC notes that there are emerging trends within the international community and especially in Europe, relating to the rights of same sex couples in connection with marriage and the family. Both the European Parliament and the Parliamentary Assembly of the Council of Europe have called on member states to make provision for equal rights and obligations on the part of same sex and opposite sex couples. A substantial number of states in Europe have introduced civil partnerships for same sex couples, while a smaller number have introduced same sex marriage. Support has been growing for the view that providing rights to same sex couples in the form of civil partnership rather than marriage would not provide full equality for same sex partners. However, when considering the position in international human rights law, there is currently no stated right for same sex couples to marry, although it is also to be noted that neither is there a prohibition on such a right being granted.
6. 
In light of the ongoing international discussions on some of the key issues raised by the 2008 Scheme, the IHRC provides the following discussion document as an expounding of the law in these areas and hopes that it will contribute to the important debate in this area. 

7. 
The present discussion document is divided into the following sections:
· Part I provides a general overview of the main research and reports in the area which relate to civil partnerships for same sex couples and provides an overview of the developments that have led to the publication of this legislative proposal;
· Part II lists the most pertinent provisions of the Civil Partnership Scheme 2008 which relate to civil partnerships for same sex couples;

· Part III examines the issue of equivalency of rights protection under the Belfast/Good Friday Agreement, including an overview of the UK Civil Partnership Act 2004;
· Part IV gives an analysis of the right of same sex couples to marry;
· Part V examines same sex couples and issues relating to families;
· Part VI contains a human rights analysis of the law of adoption in relation to same sex couples;
· Part VII provides an overview of equality and non-discrimination law in relation to gay, lesbian and bisexual people, with particular emphasis on the rights of same sex couples;
· Part VIII contains a human rights analysis of cohabitation and the law; and,
· Part IX examines the rights of Transgendered persons in relation to civil partnership and marriage. 
(a) Past Reports and Research on the Rights of Same Sex Couples in Ireland

8. 
The need for legal reform to recognise the rights and duties of non-marital family relationships has been highlighted for a number of years. In 1996, the Constitution Review Group recommended certain changes to the definition of family life set out in the Constitution.
 While it advocated that the privileged position of married families ought to be retained, the Constitution Review Group considered that a guarantee extending to all individuals of respect for their family life “whether based on marriage or not” should be included in the Constitution.
 

(i) Equality Authority

9. 
In June 2000, the Equality Authority released a commissioned report on Partnership Rights for Same Sex Couples.
 The report contrasted the legal benefits which married couples gain upon marriage and the substantive differences for same sex couples (who could not marry). The report examined areas such as children and same sex couples, workplace benefits, property rights, taxation, welfare benefits, domestic violence, immigration and the rights of a partner in emergency situations or upon death of the other civil partner. This report was descriptive in nature and set down the law as it was in 2000 and how it applied to same sex couples. In 2002, the Equality Authority published Implementing Equality for Lesbians, Gays and Bisexuals.
 In relation to partnership rights, the Equality Authority noted that unlike heterosexual couples, gay partners were unable to marry and this impacted significantly on rights in areas such as pensions, residency, property, adoption, taxation and welfare entitlements.
 The report concluded that equality should be the core underlying principle in any review of the law in the area of same sex couples rights and responsibilities.
 The Equality Authority stated that “[r]ights and responsibilities currently conferred on married heterosexual couples…should be equally conferred on lesbian and gay couples as well as heterosexual unmarried couples.”

(ii) Irish Human Rights Commission

10. 
In 2006, the IHRC released a report written by Judy Walsh and Fergus Ryan on The Rights of De Facto Couples.
 This report was commissioned by the IHRC and sought to give a comprehensive account of the international human rights standards applicable to same sex couples and to assess the adequacy of Irish law in complying with such standards.
 The term ‘de facto couple’ utilised within the report referred to same sex and opposite sex persons living together in a non-marital conjugal relationship.
 This report analysed European Community law, international human rights law and standards and domestic law in relation to the rights of de facto couples. The general recommendations of the report in relation to same sex couples are as follows:

· Same sex partners are not entitled to marry under Irish law and such couples are denied access to a variety of rights and privileges that may be accessed by opposite sex married couples.

· There are significant gaps in human rights protections under Irish law and those provided for under international and European human rights law. 

· By virtue of the Good Friday/Belfast Agreement, the Irish Government has committed itself to maintaining a level of equivalency of human rights protection between the State and Northern Ireland. In light of this commitment the report found that the United Kingdom’s Civil Partnership Act, 2004 should be instructive to the Irish Government in bringing Irish legislation in line with that within Northern Ireland. 

(iii)The Colley Report

11. 
In November 2006, the Department of Justice Equality and Law Reform published an Options Paper on Domestic Partnership (‘the Colley Report’).
 The Colley Report considers the categories of partnerships and relationships outside of marriage to which legal recognition might be accorded, consistent with Constitutional provisions. In relation to same sex partnerships, the Colley Report noted that unlike opposite sex couples, same sex couples have no opportunity to attain State or societal recognition of their relationship.
 The Colley Report stated that the lack of legal recognition of same sex relationships contributes to a perception “…that their relationships lack value and meaning and are unequal to others.”
 The working group also noted the financial disadvantages and the difficulties faced by same sex partners who are co-parenting.
 The Colley Report noted that it could be argued that equality of citizenship requires the provision of an institution for same sex couples which has all the same rights and entitlements as marriage.
 The Report went on to note that “[f]ull civil partnership falls short of full equality for same sex couples as it excludes such families from the protection given to the family in the Constitution…”. The Report further states that “…in the absence of civil marriage the full civil partnership option is seen by the Group as one which would address the majority of issues encountered by same sex couples.”

(iv) Tenth Progress Report on the Family

12. 
The All-Party Oireachtas Committee on the Constitution, Tenth Progress Report: The Family
 noted that the provision of same sex marriage would result in practical benefits for homosexuals, however stated that this would require a constitutional amendment. The All-Party Committee stated that legislation could extend to same sex couples a broad range of “marriage-like privileges” without needing to amend the Irish Constitution.

(b) Same Sex Relationships and the Political Debate
13. 
The issue of same sex relationships has been on the political radar for a number of years. The gay rights movement has successfully campaigned on the decriminalisation of homosexuality (Criminal Law (Amendment) Act 1993) and the prohibition of discrimination on the basis of an individual’s homosexuality in employment (Employment Equality Act 1998) and access to goods and services (Equal Status Act 2000). In 2002, the Green Party General Election Manifesto promised increased protection for gay and lesbian couples through the granting of employment, tax and inheritance rights.
 In 2004, Fine Gael launched a policy document on same sex partners which would have allowed same sex and opposite sex couples enter into partnership agreements which would grant rights similar to that of marriage.
 Senator David Norris introduced a private members Bill entitled the Civil Partnership Bill, 2004 into the Séanad. This proposed that civil partners should have the same rights and entitlements as married couples. In 2006 and 2007, the Labour Party introduced a private members Bill entitled the Civil Unions Bill, which proposed to equate the rights of marital couples with those of same sex couples in civil unions. However, both the 2004 Bill and the 2006/7 Bills were not introduced as the Government gave a commitment to introducing civil partnerships. 

14. 
By 2007, Fianna Fail, Fine Gael, the Labour Party, the Green Party, Sinn Féin and the Progressive Democrats all called for the recognition of same sex relationships in some form. The Green Party and Sinn Féin both called for the introduction of civil marriage for same sex couples, with all the rights and advantages of opposite sex marriage. Fine Gael and the Progressive Democrats stated that their party policy was to introduce a form of civil partnership. Fine Gael proposed to introduce a civil partnership register for same sex or opposite sex couples. The Progressive Democrats wanted to protect unmarried couples in cohabiting relationships, regardless of the sexual nature of that relationship (if any). The Labour Party in their 2007 General Election Manifesto stated their intention to re-introduce the Civil Unions Bill if elected. Meanwhile, Fianna Fail, stated that based on a republican ethos, a framework of rights for same sex couples would be introduced including the recognition of civil partnerships. 
II Overview of the Provisions of the 2008 Scheme in relation to Civil Partnership

15. 
Parts 1, 2 and 3 of the 2008 Scheme propose to amend a variety of legislative measures so as to provide civil partners with the same rights and duties as a married couple in a broad number of the areas. The 2008 Scheme also proposes to make specific provision for civil partners outlining the consequences of a civil partnership. In particular, the 2008 Scheme proposes the following:
(i) Amending the Civil Registration Act 2004 to provide that same sex couples may enter into a civil partnership and to make provision for a variety of other measures (Part 1 and Part 2 of the 2008 Scheme).

(ii) Providing for the practical consequences of entering into a civil partnership in a variety of areas including inter alia issues relating to the ethics legislation, power of attorney, pension benefits, variety of rights and obligations under the Mental Health Act 2001, immigration issues, succession and domestic violence (Part 3 of the 2008 Scheme). Head 58 deals with issues of reconciliation, whereby a court can, at its discretion advise parties to seek the assistance of third parties in relation to effecting a reconciliation. 

(iii) Chapter 4 of Part 3 of the 2008 Scheme deals with a variety of issues in relation to the family home. 

(iv) Part 6 of the 2008 Scheme amends the Employment Equality Act and Equal Status Act to prohibit discrimination of civil partners in employment and in the provision of goods and services. 

(v) Head 24 of the 2008 Scheme proposes to amend the ethics and conflict of interest legislation. As well as those in public office having to account for any benefits which their spouses receive, civil partners, children who live with the civil partners or for whom a civil partner acts in loco parentis are “connected persons” for the purposes of ethics and conflict of interest legislation. Head 28 which equalises the rights of spouses and civil partners under the Immigration, Residence and Protection Bill 2008 in relation to the variety of rights which such persons may be entitled to in areas including inter alia the right to work, social welfare and for protection applicants, the right of family members to apply to the Minister for Justice, Equality and Law Reform for family reunification. Head 138 of the 2008 Scheme provides a general saver in relation to orders available to civil partners (and qualified cohabitees) under Parts 3 to 7 of the 2008 Scheme.

(vi) Head 28 of the 2008 Scheme provides that certain categories of foreign nationals within Ireland must seek the permission of the Minister for Justice, Equality and Law Reform before entering into a civil partnership. Head 49 provides for granting of a decree of nullity in specified circumstances. Head 52 sets down the principles and policies which the Minister for Justice, Equality and Law Reform will have regard to in recognising foreign legal relationships as being akin to same sex relationships. Part 5 of the 2008 Scheme provides for a variety of measures in relation to the dissolution of the civil partnership and the various financial measures available to civil partners including the factors which the judge should take account of. This part of the 2008 Scheme mirrors, in parts, Part II of the Family Law (Divorce) Act 1996. Chapter 3 of Part 5 of the 2008 Scheme provides further guidance on the issue of maintenance of a civil partner including the ability of civil partners to enter into agreements which seek to manage the financial implications of their separation. Under Head 138 the court may consider the rights of any other person, including former civil partners or spouses, in making a variety of orders under Parts 3 to 7 of the 2008 Scheme. This part of the 2008 Scheme mirrors, in part, Part III of the Family Law (Divorce) Act 1996.

III Equivalency of Rights Protection under the Belfast/Good Friday Agreement

(a) Belfast/Good Friday Agreement and the law

16. 
By virtue of the Belfast/Good Friday Agreement
 the Irish State was obliged to adopt further measures on the protection of human rights within its jurisdiction. Ireland made a commitment to ensure that such measures would provide “…at least an equivalent level of protection of human rights as will pertain in Northern Ireland”.
 
17. 
It should be noted that it is a “fundamental principle of international law that international law prevails over domestic law.”
 The Supreme Court has stated that the Agreement does not confer any individual rights in Irish law and it was not incorporated into Irish law.
 In the case of Doherty v Governor of Portlaoise Prison, Mr. Justice Murray stated that the Belfast “… [A]greement represents engagements and commitments solemnly entered into by the parties to the agreement. As is usual in such agreements, the obligations are inter partes. It does not confer rights on particular individuals which may be invoked before the courts.”
 It is noteworthy that within Britain, the House of Lords saw the Agreement as constitutional in nature and held that the provisions of the Agreement could be referred to when seeking to implement legislation.

18. 
The IHRC recalls that in signing the Belfast/Good Friday Agreement the Irish State, upon assent of the citizens of Ireland, committed itself to ensure that the protection of human rights in the State would be at least as strong as that in Northern Ireland. The IHRC considers that this core principle of equivalence suggests that Irish reforms in the area of civil partnership should, at a minimum, be akin to the principles within the Civil Partnership Act 2004 (2004 Act) which is applicable within Northern Ireland.
 In this regard, it should be noted that the 2004 Act generally provides persons with the same rights and responsibilities as those attaching to an opposite sex married couple including inter alia taxation, property, social welfare and pensions, issues which may arise relating to children and dissolution or nullity of civil partnerships. In this regard, it is instructive to outline the main provisions of the law in Northern Ireland in relation to civil partnerships.
(i) Civil Partnership Act 2004

19. 
The 2004 Act introduced the concept of civil partnership into UK law. Civil partners
 must be a same sex couple and must be formed in England and Wales,
 Scotland,
 Northern Ireland,
 and potentially within a British consulate or by armed forces personnel.
 In addition, the 2004 Act provides for the recognition of overseas relationships which may be regarded as civil partnerships.
 A civil partnership ends upon death, dissolution or annulment.

20. 
Part 4, Chapter 1 of the 2004 Act sets down the provisions of civil partnership as they relate to Northern Ireland. As with the 2008 Scheme,
 under Section 137 of the 2004 Act only same sex couples may enter into a civil partnership, and the registrar and two witnesses must be present. Under Section 137(5), no religious service can be used while the registrar is officiating. Section 138 of the 2004 Act lays down the eligibility requirements, which are similar to the eligibility requirements set down in Head 3 of the 2008 Scheme. A number of preliminaries to registration are set down within Section 139 to Section 144 of the 2004 Act. These include providing notice of a proposed civil partnership,
 the registration procedure,
 and the lodgement of objections.
 Section 145 of the 2004 Act relates to those who are under 18 entering into a civil partnership and the requirement for parental consent.
 (Please note that those 16 and over may enter into a civil partnership in the UK, within Ireland, an individual must be 18 to enter into a civil partnership under the 2008 Scheme, and this is the same for opposite sex marriage.
 However, this requirement for marriage may be waived by a Circuit Court or High Court judge).
 The 2004 Act, like the 2008 Scheme, also provides for supplementary issues relating to registration validity and corrections and cancellations.
 Section 149 of the 2004 Act, allows for those detained in prisons or who are patients in hospitals to enter into a civil partnership where the institution involved has no objection to allowing the civil partnership to take place.

21. 
Part 4, Chapter 2 of the 2004 Act sets down the provisions relating to the dissolution and nullity of civil partnerships. Section 165 of the 2004 Act states that an application for dissolution cannot be made within two years of the formation of the civil partnership
 and the civil partnership must have broken down irretrievably.
 A court may grant dissolution after 2 years where the applicant and respondent agree to the dissolution, or after 5 years, where there is no agreement between the parties.
 Sections 179-184 of the 2004 Act also allows for separation orders to be issued and there is no requirement for any time period of living apart.
 As with the 2008 Scheme,
 Section 166 of the 2004 Act states that the court may adjourn dissolution proceedings to allow attempts at reconciliation. Similar to the 2008 Scheme,
 the 2004 Act also stipulates grounds of nullity for a civil partnership.
 Part 4, Chapter 3 relates to property and financial arrangements of civil partners. This also includes issues aside from dissolution or separation proceedings.
 Section 194 of the 2004 Act allows civil partners benefit from the assurance policy of another civil partner. Section 195 of the 2004 Act (along with Schedule 14) amends enactments relating to wills, administration of estates and family provision so that they apply in relation to civil partnerships as they apply in relation to marriage. Section 196 of the 2004 Act (along with Schedule 15, Schedule 16 and Schedule 17) makes provision for financial relief in connection with civil partnerships that corresponds to financial relief in connection with marriages, including relief for civil partners and any children of the family in the event of a relationship breakdown.
 

22. 
Part 4, Chapter 5 of the 2004 Act deals with issues relating to children raised within the civil partnership. Section 199 of the 2004 Act amends the Children (Northern Ireland) Order 1995. The 1995 Order relates to issues such as making the welfare of the child of paramount importance in relation to the upbringing of a child, and the administration of a child’s property.
 Section 2(2) of the 1995 Order is amended so as to define a ‘child of the family’ to include a child of a marriage or any other child of civil partners where the child is treated as being a child of their family, other than a child placed with the civil partners as foster parents or by voluntary organisations. Under Section 199(4) of the 2004 Act, a civil partner has the right to acquire parental responsibility in the same way a step-parent may under Section 7(1C) of the 1995 Order (as amended by the Family Law (Northern Ireland) Act 2001).
 Under Section 200 of the 2004 Act, (which amends Article 161 of the 1995 Order), once a civil partnership is dissolved or annulled, any guardianship which a civil partner has by virtue of court appointment is revoked. However a civil partner may apply to a court for a residence or a contact order.
 Section 202 of the 2004 Act allows a court to make a periodical payments order for children who are raised in a civil partnership and who are regarded as a ‘child of the family’.
 The issue of adoption and civil partners is dealt with in a separate section below in this document. 

23. 
Chapter 6 of Part 4 of the 2004 Act equalises civil partners’ rights with those of a marital couple in areas such as housing and tenancies, family homes and domestic violence, fatal accident claims and restriction of publicity of the reports of dissolution and other familial proceedings. The 2008 Scheme contains similar provisions to the 2004 Act in these areas. 

24. 
Part 5 of the 2004 Act deals with issues relating to civil partnerships formed and dissolved abroad, including at British consulates and by the UK armed forces. This includes requirements that at least one party to the civil partnership is a UK national
 or member of the armed forces.
 The 2008 Scheme has not included details in relation to conducting civil partnerships abroad in consulates or for members of the Irish armed forces. Chapter 2 of Part 5 details the recognition policies for overseas relationships treated as civil partners. Chapter 3 of Part 5 outlines the procedures for the dissolution of foreign partnerships within the UK and grants the Lord Chancellor the power to make regulations to give effect to these provisions.
 Sections 220-232 of the 2004 Act outline the jurisdiction of the courts in England and Wales, Scotland and Northern Ireland to grant or refuse dissolution and/or nullity of foreign partnerships. 

25. 
Part 6 of the 2004 Act extends statutory interpretations of step-parent and step-child to include civil partners.
 Part 7 of the 2004 Act provides for issues relating to the formation of a civil partnership and immigration control,
 the rights of transgendered persons to enter into a civil partnership in their acquired sex,
 prohibits discrimination against civil partners in the employment field,
 equalises social security, child support and tax credits between civil partners and those who are married and provides that those living as husband and wife now includes those living as civil partners.
 This includes the power of a UK Government minister to make amendments in relation to Northern Ireland legislation, subordinate legislation or Church legislation relating to pensions, allowances or gratuities for surviving civil partners or dependants of deceased civil partners.
 This power can also be exercised by the Scottish Ministers or by a Northern Ireland department.

IHRC Summary

· By virtue of the Belfast/Good Friday Agreement, the Irish State was obliged to adopt further measures on the protection of human rights within its jurisdiction. Ireland made a commitment to ensure that such measures would provide “…at least an equivalent level of protection of human rights as will pertain in Northern Ireland”. 
· The Irish Government should give serious consideration to including within the Civil Partnership Scheme 2008, provisions which will at least mirror the provisions of the United Kingdom’s Civil Partnership Act, 2004.
IV Same Sex Relationships and Marriage

(a) Relevant Provisions of the 2008 Scheme

26. 
The 2008 Scheme does not put in place a right for same sex couples to marry. 
(b) Introduction

27. 
Within Ireland
 and within intergovernmental
 and non-governmental
 organisations, there is growing debate on the rights of same sex couples. This debate has been coupled with incremental acceptance that those within same sex relationships, where marriage is not an option, are entitled to have societal recognition of their relationship. As well as formalised recognition of a same sex relationship, there are other benefits and obligations which flow from entering a civil partnership. These may include equalisation or near equalisation of benefits between those within same sex partnerships and those who have entered into a marriage. Within all debates on same sex marriage, there have been legal, political, social and religious debates for and against the introduction of such a status. 
(c) International Human Rights Law and Same Sex Marriage

28. 
The wording of most international human rights instruments describes marriage as being between a man and a woman.
 However, there is no prohibition of same sex marriage within international law. In Joslin the Human Rights Committee considered the right to marry as defined in Article 23(2) of the ICCPR which provides that “the right of men and women of marriageable age to marry and found a family shall be recognised”. Noting that Article 23(2) is the only substantive provision in the Covenant which defines a right by using the term “men and women” the Committee stated that the Covenant has been consistently and uniformly understood as indicating that the treaty obligation of States parties stemming from Article 23(2) is to recognise as marriage only the union between a man and an woman. The Committee decided that a failure to allow lesbian couples to marry did not violate any provision of the ICCPR and was not a form of discrimination.
 In a concurring individual opinion Mr. Martin Scheinin and Mr. Rajsoomer Lallah observed that a denial of certain rights or benefits to same-sex couples that are available to married couples may amount to discrimination prohibited under Article 26
, unless otherwise justified on reasonable and objective criteria. Both members of the Committee asserted that the complainants in this case had failed “to demonstrate that they were personally affected in relation to certain rights not necessarily related to the institution of marriage, by any such distinction between married and unmarried persons that would amount to discrimination under article 26”.
 Therefore differentiation between opposite sex couples who are married or cohabiting and same sex couples would not be allowed under international human rights law where such differentiation cannot be reasonably justified. In a number of European and other countries, however, and in two states of the United States of America, marriage has been extended to include same sex couples.
 

(d) Same Sex Marriage and the Law in Europe

(i) European Union Agency for Fundamental Rights

29. 
The European Union Agency for Fundamental Rights (EU FRA) has recently completed a legal analysis on Homophobia and Discrimination on the Grounds of Sexual Orientation in the EU Member States.
 The report noted the prohibitions on discrimination in place throughout the 27 EU Member States, in areas relating to employment law, family reunification, asylum law, freedom of movement, criminal law and transgender issues. Notably, the EU FRA expressed the view that international human rights law obliges Member States to provide same sex couples with institutions to which they can have access and which have the same advantages as marriage. The EU FRA bases this rationale on the ability of opposite sex couples to marry, where in many EU jurisdictions same sex couples may not marry or enter into a civil partnership which attracts the same rights and obligations of married couples.
 

(ii) European Court of Human Rights 

30. 
The European Court of Human Rights (ECtHR) has yet to decide whether same sex couples can marry by virtue of Article 8 or Article 12 of the Convention or whether such a limitation on the right to marry impairs the effective enjoyment of Convention rights under Article 14 of the ECHR. In relation to the institution of marriage, the ECtHR has stated:

“Article 12 expressly provides for the regulation of marriage by national law and given the sensitive moral choices concerned and the importance to be attached to the protection of children and the fostering of secure family environments, this court must not rush to substitute its own judgment in place of the authorities that are best placed to assess and respond to the needs of society.”

31. 
The decision in Goodwin v United Kingdom concerned the right of Transgendered persons to marry due to biological sex not reflecting true sex.
 The ECtHR recognised that “the right to marry gives rise to social, personal and legal consequences. It is the subject of national laws of the Contracting States but the limitations thereby introduced must not restrict or reduce the right in such a way or to such an extent that the very essence of the right is impaired.”
 The ECtHR in Goodwin showed concern with the categorisation of Ms. Goodwin as a woman (who was biologically a man). After recognising that biology should not be the only factor in determining gender, and greater scientific and medical study of transsexuality, the ECtHR held that a person can be deemed to change gender from male to female (and vice-versa). This decision did not extend the right to marry to those who are of the same sex. 

(iii) Law in European domestic jurisdictions

32. 
In those jurisdictions where marriage for same sex couples has been recognised, principles of legal equality and human dignity have underpinned the judicial decisions in granting marriage equality to same sex couples. Belgium, Canada, Connecticut, Nepal, Massachusetts, Spain, South Africa, Norway and The Netherlands all grant same sex couples the right to marry.
 Parliaments in Belgium, Canada,
 Spain, Norway
 and The Netherlands all introduced legislative provisions allowing for same sex marriage. Within the remaining jurisdictions, Superior Courts found that the right to marry for same sex couples was protected by various constitutional rights protections. However, the vast majority of Federal State courts within the United States have rejected arguments that equality guarantees or rights to due process provide a mandate for same sex marriage.
 

33. 
Within a number of countries in Europe, Parliaments have been responsible for introducing same sex marriage or civil partnership.
 Since Denmark introduced civil unions for homosexual couples in 1989, a large number of European countries have followed suit including: Norway (1993), Sweden (1994), Iceland (1996), France (1999), Germany (2001), Finland (2002), the United Kingdom (2004), Luxemburg (2004) Andorra (2005), Czech Republic (2006), Slovenia (2006) and Switzerland (2007). The rights attaching to such civil unions differ in each jurisdiction in particular, as to the right to apply for adoption and access to fertility treatments. 

34. 
In 2001, The Netherlands introduced civil marriage for same sex couples under the Act on the Opening Up of Marriage (Wet Openstelling Huwelijk).In 2003, Belgium introduced civil marriage for same sex couples with the Loi Ouvrant le Mariage a des Personnes de Meme Sex et Modifiant Certaines Dispositions du Code Civil.
 This law provides full financial rights and the right to divorce. In July 2008, Norway passed legislation providing for same sex marriage, this legislation comes into effect on 1 January 2009. Norway already had civil union legislation in place since 1993. In 2005, Spain passed a law which allowed same sex marriage. The law also provides full financial rights and the right to divorce. 

(e) Overview of Judicial Reasoning which Permitted Same Sex Marriage

35. 
In a number of jurisdictions, developments relating to same sex marriage have come about through judicial determination of decisions which relied on principles of equality and due process, dignity and liberty. 

36. 
Massachusetts was the first state in the US to recognise same sex marriage. In Goodridge
 the Supreme Judicial Court of Massachusetts held in a 4-3 judgment that the restriction of marriage to opposite sex couples violated guarantees to equality and due process under the Massachusetts Constitution.
 The Court noted that within Massachusetts, marriage was a wholly secular institution, and religious ceremonies celebrating the marriage were not of interest to the State. The Court noted the many benefits and responsibilities which are provided to those who enter into a marriage. 

37. 
The plaintiffs within this case had two substantive arguments (which were also utilised in Re Marriages and Kerrigan, discussed below): (1) equal protection of the law,
 and (2) due process grounds.
 There are a number of standards of review which may be utilised when assessing a statute against the US constitutional guarantee of equality.
 “Strict scrutiny” is a standard applied within certain judicial review cases. The Court noted that where a statute implicates a fundamental right or contains a suspect classification, the appropriate standard of review is that of “strict scrutiny” of that legislation.
 There are also ‘quasi-suspect’ classifications, such as gender
 or illegitimacy
 which “will survive equal protection scrutiny to the extent that they are substantially related to a legitimate State interest.”
 The other standard of review is that of the ‘rational basis test’ which prohibits arbitrary discrimination, or where dissimilar things are treated similarly. The majority, in relation to the restriction of same sex couples from the institution of civil marriage, stated that on the rational basis test, such restrictions could not be upheld. 

38. 
The majority rejected the arguments of the State that marriage was a specifically protected institution, based on procreation, the raising of children in the optimal setting and so as to preserve State and private resources.
 The Court stated that the failure to recognise same sex marriage would put children raised within the same sex relationship at a disadvantage. Marshall C.J. noted that “[e]xcluding same sex couples from civil-marriage will not make children of opposite-sex marriages more secure, but it does prevent children of same sex couples from enjoying the immeasurable advantages that flow from the assurance of “a stable family structure in which children will be reared, educated and socialised.”

39. 
While ‘great deference’ would be given to the legislature to decide social and policy issues, the Court stated that it was aware of the previous harsh effects of the common law on women, people of colour and children. Therefore, the common law definition of marriage in Hyde should be construed as the voluntary union between two spouses, to the exclusion of all others. Marshall C.J. compared the discrimination suffered by same sex couples wishing to marry alongside the formerly held prohibition of inter-racial marriage which was found unconstitutional by the US Supreme Court in Loving v Virginia.
 
40. 
Mr. Justice Greaney (concurring) stated that he would have relied more heavily on the constitutional protection of equality. Greaney J. stated that marriage was not a privilege granted by any State, but a fundamental right “which is protected from unwarranted State interference.” Greaney J noted that the same sex couples within this case did not seek to undermine the institution or the sanctity of marriage and stated “[t]hat same sex couples are willing to embrace marriage’s solemn obligations of exclusivity, mutual support, and commitment to one another is a testament to the enduring place of marriage in our laws and in our human spirit”

41. 
In Re Marriage Cases it was argued inter alia that the right to marriage (along with the ancillary right to privacy)
 and the right to equal protection
 under the Californian constitution were violated.
 The majority in the Californian Supreme Court noted the near equalisation of rights for same sex couples and those within marital relationships under Californian law.
 Although in light of the recent referendum there is now a constitutional prohibition on same sex marriages, the reasoning of the majority in this case remains instructive. The majority stated that the historical limitation of marriage to men and women could not in and of itself be a justification for the continued limitation of marriage to opposite sex couples.
 The Court stated that “…if we have learned anything from the significant evolution in the prevailing societal views and official policies…it is that even the most familiar and generally accepted of social practices and traditions often mask an unfairness and inequality that frequently is not recognised or appreciated by those not directly harmed by those practices or traditions.”
 The Court noted that discrimination in the equal protection of fundamental human rights on the basis of sexual orientation calls for heightened judicial scrutiny of the discriminatory measures.
 The Court noted that an individual’s sexual orientation is an integral part of their identity, and one should not have to repudiate his or her sexual orientation so as to avoid discriminatory treatment.
 The Court stated that assigning a different name to a homosexual couples legal arrangements (domestic partnership) has the effect of “…denying such couple’s relationship the equal respect and dignity to which the couple is constitutionally entitled.”
 Permitting same sex marriage was viewed as strengthening the institution of marriage. Such marriages were regarded as benefiting the couples to the relationship and any children who are being raised by the couple.

42. 
On 10 October 2008, the Connecticut Supreme Court ruled in a 3 to 2 decision in Kerrigan v Commissioner of Public Health
 that by failing to provide for marriage equality, there was impermissible discrimination against members of the gay and lesbian community. The plaintiffs relied on equality provisions and access to the courts and due process articles in successfully arguing their claim.
 Civil unions were available to gays and lesbians which conferred on such unions all the exact same rights and entitlements of marriage. In giving judgment, the Court stated through the creation of an institution (civil union) through which gays and lesbians would receive all the rights and entitlements of a married couple, gays and lesbians held a second class citizenship. The Connecticut Supreme Court rejected the ‘separate but equal’ argument which was accepted by the trial court. The Supreme Court noted that the intended effect of the civil unions law was “…to treat politically unpopular or historically disfavored minorities differently from persons in the majority or favored class.” The Supreme Court noted that civil unions were a lesser form of marriage. The majority opinion adopted much of the reasoning which the respective supreme courts did in Goodridge and in Re Marriage Cases. 

43. 
The Connecticut Supreme Court noted that the Federal United States Constitution provided a minimum threshold of rights below which States could not go. However, individual States were free to provide for a greater protection of rights. The defendants argued that homosexuals were not entitled to protection of Article 1, Section 20 of the Connecticut Constitution, because same sex couples were not similarly situated to opposite sex couples and this article contains an exhaustive list of the grounds upon which persons may enjoy the equal protection guarantee. The Supreme Court rejected these two arguments on the basis that the plaintiffs, like marital couples, have the same interest in a committed relationship, having a family and raising children in a loving and supportive environment. In relation to the second argument, the Supreme Court noted that while it was relevant that sexual orientation had not been included as a ground of protection, it was not definitive of the issue. Gays and lesbians were a quasi-suspect class prone to discrimination under Article 1, Section 20. 

44. 
The Supreme Court held that gays and lesbians suffer from ongoing and invidious discrimination and should not have to modify their sexual orientation. Gays and lesbians, the Supreme Court noted, lacked political strength so as to bring forms of invidious discrimination to an end through traditional political means. The Supreme Court noted that many people held prejudices against gays and lesbians, viewing same sex relationships as morally reprehensible, and therefore gay persons “remain a political underclass”. The Connecticut Court then examined the advances within equality legislation for gays and lesbians in a wide variety of areas including employment, access to services, adoption and civil partnership. However, within all such measures, Connecticut stated that it refused to condone homosexuality or bisexuality as an equivalent lifestyle; did not authorise the promotion of homosexuality or bisexuality within the education system; would not allow affirmative action for gay persons in the administration of Connecticut’s anti-discrimination laws or recognise sexual orientation as a separate cultural classification within society. The Court noted the language of such laws, and how they stigmatised gays and lesbians by demeaning their commitment and solidarity to each other to a status of mere ‘lifestyle’ choice. 

45. 
In relation to economic and sociological considerations, the Court noted that expanding the right to marry for same sex couples, would no way deprive opposite sex couples of all the rights, benefits, responsibilities and privileges of marriage. As with Goodridge, the Court stated that limiting marriage to opposite sex couples conversely harms same sex couples and any children raised by this family. 

46. 
Outside of the United States, in Fourie
 the entire South African Constitutional Court held that the legislative prohibition on the right to marry violated the equal rights provisions of the South African constitution. Article 9 of the Bill of Rights Provisions within the South African Constitution states inter alia that everybody is equal before the law and entitled to equal protection of the law. Article 9(3) prohibits discrimination on a number of grounds, including sexual orientation. Mr. Justice Sachs noted the historically disadvantaged nature of gay persons and stated that LGB persons have a right to dignity and equality.
 Noting the multitude of familial relationships which can exist
 Mr. Justice Sachs stated that a “… democratic, universalistic, caring and aspirationally egalitarian society embraces everyone and accepts people for who they are.”
 Mr. Justice Sachs noted that homosexuals are a minority whose rights, rather than been argued for within traditional democratic normative structures, must rely on human rights protections within the courts.
 This case is significant for the manner in which a national court progressively interprets international human rights law norms on the right to equality and dignity to recognise the right to marry for same sex couples. The South African Constitutional Court granted a stay on a declaration of invalidity to the Marriage Act, which was found to have discriminated against same sex couples.
 On 30 November 2006, South Africa passed the Civil Unions Bill which allowed same sex couples to marry.
 In November 2008, the Supreme Court of Nepal directed the Nepalese Government to draft laws which permitted same sex marriage and to end all types of discrimination against gays and lesbians.

(f) Overview of Judicial Decisions Not Permitting Same Sex Marriage

47. 
The vast majority of States in the US have rejected arguments that equality, due process or the right to marry provisions within State constitutions allow for same sex marriage.
 Of the fifty US States, currently just two permit same sex couples to enter into the institution of marriage. Only the Constitutional Court of South Africa passed a unanimous judgment which stated that same sex marriage was a constitutional right. The Supreme Court of Nepal has also permitted same sex marriage. Within the three US judgments which permitted same sex marriage, a single vote separated those in favour of same sex marriage, to those who had opposed same sex marriage. This section shall deal with the minority dissents within the three US cases which found same sex marriage to be allowed. The arguments relied upon by the judges in the various dissents reflect the broad range of opinions which were relied upon in the US courts which rejected any right to same sex marriage. 

 (i) Goodridge

48. 
In Goodridge, Mr. Justice Spina (dissenting, along with Mr. Justice Sosman and Mr. Justice Cordy) stated that the issue the Massachusetts Court had to deal with was not in relation to the equal treatment of individuals, but the power of the legislature to effect social change to the institution of marriage. In relation to the equal protection of the law, Mr. Justice Spina noted that marriage does not discriminate on the basis of sexual orientation as whether an individual chooses to marry or not is of no concern to the Court and those of whatever sexual orientation may marry once it is to a person of the opposite sex. In relation to the due process claim, Mr. Justice Spina noted that it protects individuals from unwarranted government intrusion in their lives. Same sex marriage was deemed by Mr. Justice Spina not to be a fundamental right as it is not “deeply rooted in this Nation’s history.” In Mr Justice Spina’s opinion, change to the traditional definition of marriage remains at the behest of people through the democratic process. 

49. 
Mr. Justice Sosman in Goodridge stated that the legislature had a rationale basis for concluding that at present, alternative family structures are not equivalent to the traditional marital family, which has been established for centuries. Sosman J. noted that the legislature can rationally view the state of the scientific evidence in relation to same sex couples raising children as unsettled. The belief that children raised within same sex partnerships should fare as well as those within opposite sex relationships is a “…passionately held but utterly untested belief” which the legislature was free to share or not. 

50. 
Mr. Justice Cordy (dissenting) in Goodridge stated that limitation of marriage to a union between a man and a woman did not impair the exercise of fundamental rights of same sex couples. Mr. Justice Cordy noted that the rationale for the US Supreme Court, in declaring marriage as a fundamental right, has generally been for reasons relating to procreation.
 Current public opinion can be reflected through the votes of their political representatives who have thus far not voted to introduce same sex marriage. In addition, limiting the marriage to opposite sex couples does not violate the constitutional equality provision and can be limited to opposite sex couples on a rational basis. Mr. Justice Cordy noted that the institution of marriage provides the important legal and normative link between heterosexual intercourse and procreation. The marital family Mr. Justice Cordy held “is also the foremost setting for the education and socialization of children.”

(ii) Re Marriage Cases

51. 
In Re Marriage Cases, Mr. Justice Baxter (dissenting) stated that the actions of the 4-3 majority in the case imposed “its own social policy views for those expressed by the People themselves.”
 Mr. Justice Baxter stated that the Californian Supreme Court does not have a right to “…erase, then recast, the age old definition of marriage, as virtually all societies have understood it, in order to satisfy its own contemporary notions of equality and justice.”
 Mr. Justice Baxter noted that in all but two US States, attempts to re-define the concept of marriage so as to include same sex marriage, had failed. Mr. Justice Baxter stated that the judiciary should be wary of declaring recently conceived constitutional rights, in particular those which challenge the most basic assumptions about a social institutional such as marriage.
 Mr. Justice Baxter noted that in 2000, 61.4% of Californians sought to limit marriage to between those of the opposite sex, yet without persuasive Constitutional basis, the majority sought to allow same sex marriage, which has no deep rooted tradition within California, or within many other US States.
 Mr. Justice Baxter criticised elements of the majority’s judgement, which classified the prohibition of same sex marriage with laws which prohibited inter racial marriage.
 The restriction of marriage to opposite sex couples is not either unreasonable or arbitrary and should not be subject to strict scrutiny review as it does not violate the a fundamental right nor due process rights.

52. 
Mr. Justice Baxter further held that the restriction of marriage to opposite sex couples did not violate the plaintiff’s equal protection rights. Discrimination on the basis of sexual orientation does not give rise to a suspect classification.
 Same sex and opposite sex couples are not similarly situated, as the traditional definition of marriage is a union of partners of the opposite sex.
 Nothing prohibits gay or lesbian persons from entering into a marriage, once they do so with a person of the opposite sex.
 Disagreeing with the majority, Mr. Justice Baxter stated that in California, gays and lesbians are not a politically powerless group, as evidenced by the passage of very favourable domestic partnership laws.
 

53. 
Mr. Justice Corrigan (dissenting) stated that like the majority, he agreed that gays and lesbians should be allowed to marry. However, Mr. Justice Corrigan noted that the majority of Californians held a different view and this did not conflict with any provisions of the constitution.
 In 2000, Californians’ passed Proposition 22 which limited the term same sex marriages to those of the opposite sex, confirming the traditional view that marriage was an institution which one man and one woman could enter into together.
 Mr. Justice Corrigan stated the view that the majority should have adhered to the principle of judicial restraint, where the people, rather than the judiciary set the pace of change without judicial interference.

(iii) Kerrigan

54. 
Mr. Justice Borden (joined by Vertefeuille J.) dissented from the majority decision in Kerrigan. Mr. Justice Borden stated that sexual orientation is not a quasi-suspect class under Article 1, Section 20 which contains the due process protections under the Connecticut Constitution.
 Firstly, Mr. Justice Borden questioned statements by one of the plaintiff’s (Gloria Searson) that she feels like a second class citizen due to having civil partnership, but not civil marriage. Mr. Justice Borden questioned the reality of this sentiment in light of her continued publications in the society column of the New York Times. Mr. Justice Borden then turned to the question of the political power of the LGB community. Mr. Justice Borden stated that while historically discriminated against, this community now had sufficient political impact so as to get passed a civil union statute which granted the exact same rights as married couples. In addition, a number of politicians had introduced a proposal which may lead to gay marriage. This was withdrawn so as to allow a greater understanding and acceptance by more sceptical members of the public as to the introduction of marriage equality. 

55. 
Secondly, Mr. Justice Borden held that marriage is a fundamental social institution which is currently limited to opposite sex couples. This limitation is put in place by the democratic process. The majority in the case ‘short-circuited’ the democratic process, by not allowing for marriage equality to be passed by the legislature. Thirdly, sexual orientation was not a suspect class under Article 1, Section 20 of the equal protection of the law provisions under the Connecticut constitution. There is no discrimination on the basis of gender; the plaintiff’s are free to marry, however not to a person of the same sex. 

56. 
Mr. Justice Zarella also dissenting stated that the long standing and fundamental purpose of marriage was to ensure and privilege procreation. The ancient definition of marriage, between one man and one woman is for reasons of biology, rather than bigotry. There is no fundamental right to same sex marriage and consequently there is a rational basis of limiting marriage to between one man and one woman. The majority, in coming to a different conclusion, had abused “…this court’s power to interpret the constitution in order to mandate a vast and unprecedented social experiment.”

(g) Same Sex Marriage and the United Kingdom

57. 
Within the UK, marriage is limited to a couple of the opposite sex.
 The UK’s Civil Partnership Act 2004 allows those of the same sex to enter into a civil partnership. In Wilkinson & Kitzinger v Attorney General the plaintiff (Mrs. Wilkinson) and first respondent (Mrs. Kitzinger) underwent a marriage ceremony in British Columbia, Canada.
 Upon return, both did not want to have the recognised rights and entitlements which a civil partnership would provide.
 The couple stated that, in law and in fact, they wanted their marriage legally recognised.
 The couple argued that the restriction of marriage to opposite sex couples only, violated the ECHR and the Human Rights Act, 1998, in particular Article 8, Article 12 and Article 14 of the ECHR.
 The Attorney General disputed this claim stating that the Civil Partnership Act 2004 was an equalising rather than a discriminatory measure. Even if there is a restriction on the couple’s right to marry, this is justified under Article 14 by virtue of the margin of appreciation.
 

58. 
In giving judgment, Mr. Justice Potter stated that the introduction of civil partnership was not due to any European law (from the European Union or by virtue of a decision of the ECtHR), but represented a policy choice which the Westminster Parliament introduced.
 In assessing the right to marry under Article 12 of the ECHR, Mr. Justice Potter noted that the Goodwin decision found a breach of Article 12 where a post operative transsexual did not have the right to marry. However, Mr. Justice Potter stated that it did not follow from Goodwin that same sex marriage was permitted under the ECHR. Goodwin simply recognised that gender is not wholly determined by biological criteria, and the failure of a State to recognise gender reassignment brought that person into the ambit of Article 12.
 The ECHR does not protect the right of homosexual couples to a family life;
 however individual States parties to the ECHR may do so.
 However, the ECHR does protect the right of homosexuals to enjoy their private life.
 Mr. Justice Potter criticised the tendency of litigants to assume distinctions on various aspects of social legislation constituted a violation of ‘human rights’.
 The Judge held that there is no violation of Article 8 in not recognising the marriage between the couple in this case.
 Withholding the title marriage in no way criminalised, threatened or prevented the observance of this couple of their right to a private life. This was done in a climate where the couple held all the material advantages of marriage.

59. 
In relation to the claim that there was discrimination in the enjoyment of Convention rights (Article 8 and Article 12), this was dismissed by Mr. Justice Potter In relation to Article 8, Mr. Justice Potter stated that a failure to recognise the couple as married does not raise any issue under the Convention. In relation to Article 12 (in conjunction with Article 14), the State has a wide margin of appreciation. The majority of Governments in Europe “regard marriage as an age old institution, valued and valuable, respected and respectable, as a means of not only encouraging monogamy but also the procreation of children and their development and nurture in a family unit…”
 This, Mr. Justice Potter stated is not based on ideas of marginalisation, exclusivity, disapproval or discrimination against homosexuals.
 The protection of the institution of marriage for opposite sex couples has a legitimate aim, is reasonable and proportionate and falls within the margin of appreciation accorded to Convention States.

(h) Same Sex Marriage and Ireland

60. 
Since 2004, the Civil Registration Act has specifically defined marriage as between a man and a woman.
 It is therefore not possible for a male to marry another male, or a female to marry a female. 

(i) The Irish Constitution and Same Sex Marriage

61. 
The Preamble to the Irish Constitution states that all authority of the Irish State comes from the “Most Holy Trinity”. There is an acknowledgment of “our obligations to our Divine Lord, Jesus Christ”. The overarching purpose of the 1937 Constitution is to inter alia “promote the common good, with due observance of Prudence, Justice and Charity, so that the dignity and freedom of the individual may be assured…”
 The Fundamental Rights provisions,
 in particular the unenumerated rights within the Constitution, were heavily influenced by the “Christian and democratic nature of the State…”
 In ascertaining the unenumerated rights contained within the Fundamental Rights provisions of the Constitution, the Irish Courts should be satisfied “…that such [a] personal right was one which could be reasonably implied from and was guaranteed by the provisions of the Constitution interpreted in accordance with the ideas of prudence, justice and charity.”
 
(ii) The Family based on Marriage

62. 
Article 41 of the Irish Constitution protects “the family which is founded on the institution of marriage…”
 Although marriage is not defined as being between a man and a woman, the Irish superior courts regard the protections under the Constitution as inhering within opposite sex marital couples only.
 The institution of marriage within Ireland is viewed as contributing to the “…welfare of the nation and the State…”
 In Murray v Ireland Mr. Justice Costello held that marriage under the Irish Constitution related to the “…Christian notion of a partnership based on an irrevocable personal consent…which establishes a unique and very special life long relationship.”
 In D.T. v C.T., Mr. Justice Murray referred to marriage as a “solemn contract of partnership entered into between man and woman….”
 In Foy (no. 1) Mr. Justice McKechnie stated that marriage is the union between a biological man and a biological woman.
 
63. 
The first case which examined the issue of same sex marriage and constitutional rights protection was that of Zappone v Revenue Commissioners.
 This case is currently on appeal to the Supreme Court and this decision is awaited so as to fully clarify how the protection of marriage under the ECHR and the Irish Constitution relates to same sex couples. The plaintiffs in this case were a same sex couple who married in British Columbia, Canada. The plaintiffs’ argued inter alia that the lack of recognition of the marriage subjected the couple to unjust and invidious discrimination in breach of a number of constitutional rights relating to equality, the family and private property. The plaintiff’s further alleged that their right to private and family life (Article 8 ECHR) and their right to marry (Article 12 ECHR) were violated in conjunction with Article 14 ECHR (right not to be discriminated against on the basis of gender or sexual orientation). 

64. 
The plaintiffs’ accepted that under the common law and under Irish statute, marriage was defined as between a man and a woman. The plaintiffs’ stated that the Constitution and ECHR prohibited discrimination on the basis of gender discrimination, which also encompassed discrimination on the basis of sexual orientation. The plaintiffs pre-empted the State by arguing that justifications relating to pro-creation,
 raising of children,
 historical nature of marriage
 and majoritarian disapproval of same sex marriage,
 should not be entertained. The plaintiffs’ argued that they belonged to a particular class of individuals (defined by gender/sexual orientation) and they should not be treated differently to other individuals when seeking the right to marry. Reference was made to a number of cases involving the prohibition of inter-racial marriages within the US, and compared to the current prohibition of same sex marriage within Ireland. The plaintiffs’ argued that since discrimination existed in relation to marriage, the onus was on the State to demonstrate why such difference should be allowed. In doing so, the State is required to establish that preventing same sex marriage establishes a legitimate legislative purpose, and any difference in treatment must be relevant to the purpose. 

65. 
The plaintiffs’ argued that Article 41 of the Constitution (along with Article 12 of the ECHR) protect the right to marry for all those who want to marry. Reference was made inter alia to the ECHR decisions which stated that Transgendered persons had a right to marry under Article 12 of the ECHR in their acquired gender.
 This, the plaintiffs’ argued, established that people can be of the same biological gender and are entitled to marry. In addition, the case of Karner v Austria was relied upon, where the ECtHR held that where a benefit is provided to opposite sex co-habiting couples; this too should be provided to same sex cohabiting couples. The British courts had also recognised that sexual orientation is an “impermissible ground of discrimination”.

66. 
The defendants noted that this case concerned the interpretation of the words ‘husband’ and ‘wife’ in the tax code. Utilising the ordinary meaning of the words, it is clear that this relates to an opposite sex couple. In addition, Section 2(2)(e) of the Civil Registration Act specifically limited marriage to those of the opposite sex. The defendants noted that the plaintiffs’ were in the same position as cohabiting opposite sex couples and no discrimination arose given the constitutional imperative to protect the marital family. The class to which the plaintiffs belong is distinct to married couples. The social function of married couples is clearly different to the plaintiffs and would not violate Article 40.1 of the Constitution. In addition, Article 41 permits the differentiation of relationships other than marriage. Furthermore, the property rights of the plaintiffs are not being violated under Article 43 of the Constitution. 

67. 
The defendants noted that the US cases may not be readily comparable with Irish law, however most US courts rejected the contention that same sex marriage should be allowed on the basis of due process and equality.
 In addition, the defendants noted that the Irish public was about to enter an extensive debate on same sex couples and it would be unwise for the Court to pre-empt such a debate. Extensive reference was made to the English High Court case of Wilkinson & Kitzinger v Attorney General which rejected the plaintiffs’ challenge that same sex couples were entitled to marry. Mr. Justice Potter in Wilkinson refused to find that same sex marriage was allowed by virtue of the ECtHR decisions in Goodwin and I. In addition, the defendants cautioned against adopting the strict scrutiny test as adopted by the US Courts in relation to the Irish Constitutional protection of equality. The State also has an obligation to protect the institution of marriage under Article 41 of the Constitution. Reading the Irish Constitution so as to permit same sex marriage would be to take the doctrine of ‘living instrument’ too far. 

68. 
Mrs. Justice Dunne held that marriage could only be between a man and a woman for the purposes of Irish law. Mrs. Justice Dunne expressed reservations about conclusions of an expert witness on behalf of the plaintiffs’ on the issue of same sex parenting stating that further studies would be necessary before any conclusions could be drawn on the issue. However, Mrs. Justice Dunne did note that from the limited studies that had been carried out to date, none showed any adverse impact on the child. Evidence did show however that the institution of heterosexual marriage is beneficial for those involved. 

69. 
Mrs. Justice Dunne held that the plaintiffs’ Canadian marriage could not be recognised.
 Mrs. Justice Dunne stated that there was no discernable pattern within Europe which would allow a conclusion to be drawn that marriage was being reinterpreted so as to include same sex couples. In the few jurisdictions where same sex marriage had been accepted, the reasoning of the majority judgments in these cases had not been widely accepted. Mrs. Justice Dunne noted that the vast majority of US courts, and other courts worldwide had specifically held against equality provisions enabling same sex marriage. In relation to Ireland, Mrs. Justice Dunne held that the constitutional guarantee of equality could not be interpreted so as to allow for same sex marriage. While the plaintiffs’ referred to the ‘changing consensus’ worldwide on the issue of same sex marriage, there was little evidence that this was the case.
 Even if there is discrimination as regards the distinction between the rights of same sex and opposite sex couples to marry, this is allowed by virtue of Article 41 of the Constitution.

70.  
In relation to the ECHR arguments, Mrs. Justice Dunne held (based on Wilkinson & Kitzinger) that Article 12 does not guarantee same sex marriage. In relation to respect for private and family life under Article 8 (in conjunction with Article 14); Mrs. Justice Dunne (quoting Wilkinson & Kitzinger) noted that the ECHR did not require States parties to establish particular forms of social and legal institutions for those who are unable to marry. Mrs. Justice Dunne referred to the case of Johnston v Ireland,
 and stated that as with this case, while the plaintiffs wish to marry, they are legally incapable of entering into marriage. Once again relying on Wilkinson, Mrs. Justice Dunne noted the remarks of Mr. Justice Potter, who stated that marriage as an age old institution which Governments valued for reasons of monogamy, procreation and the development of a family unit. The ECHR grants no right to same sex marriage and Mrs. Justice Dunne stated that the extent to which Ireland sought to introduce rights for same sex partners, it is for the legislature to determine what rights such same sex partners will have. This case is currently under appeal to the Supreme Court who will determine the extent which the Irish Constitution and/or the ECHR Act 2003 permit the recognition of same sex marriage. 
71. 
There has been some academic debate in recent years as to whether the Irish Constitution permits same sex marriage.
 In particular, Wintemute has argued that Article 41 in relation to marriage is ambiguous in that it does not expressly prohibit same sex marriage and nothing prevents the legislature from introducing same sex marriage.
 However, as the author himself states at the outset that he has made this analysis “having no knowledge of the case law”
 his arguments are not comprehensive. Mee acknowledges that “…if one is willing to attach all the incidents of marriage to full civil partnership, then the introduction of same sex marriage would seem to be a more honest and less begrudging approach.
 However, Mee states that the introduction of same sex marriage could only come about after a constitutional amendment.

IHRC SUMMARY

· While same sex marriage has been recognised in a number of jurisdictions worldwide, a considerable number of jurisdictions have held that constitutional principles to equality, due process, liberty and dignity do not entail obligations upon States to introduce same sex marriage. In relation to international human rights law, there is no stated right for persons of the same sex to marry. However, it is to be noted that nothing within international human rights law prohibits States from introducing marriage for same sex couples. The IHRC notes that in some jurisdictions support is growing for the view that providing rights to same sex couples in the form of civil partnership rather than marriage would not provide full equality for same sex partners. It is possible that human rights law in the future may evolve if more jurisdictions remove the prohibition on the right to marry, and developments should be kept under review.

· The High Court of England and Wales have rejected an argument 


that the ECHR provides an entitlement to same sex marriage.

· In Ireland, the Zappone case is currently under appeal to the Supreme Court who will decide whether constitutional provisions and/or provisions of the ECHR Act 2003 protect the rights of same sex marital couples. 

V Same Sex Couples and the Family 

(a) Introduction

72. 
Within Ireland, there are 1,053,090 private family units.
 Of those, 742,218 (70.4%) are families based on marriage. The remaining 29.6% consist of cohabiting couples without children (77,782), cohabiting couples with children (43,977), lone mothers (162,496) and lone fathers (26,717). There is no statistical information on the numbers of gay or lesbian parents who are raising their child in conjunction with a same sex partner or alone. However, statistics on the increasing numbers of families that are not based on marriage demonstrate that families of a diverse make up and structure are increasingly common in Ireland. 

73. 
With the forthcoming introduction of civil partnership, the status of children raised within such partnerships has not been considered in any great detail within the 2008 Scheme when contrasted to the legislative framework on civil partnership in other European countries, including the United Kingdom, where the rights of children raised within civil partnerships are provided for. Where a child is being raised within a civil partnership this may raise issues in relation to the rights of the biological parent of the child, those acting in loco parentis in relation to the child, or one or both civil partners who has no biological or legal link to the child. There are numerous ways in which persons may live within a family grouping: surrogacy, biological children of one or other of the civil partners or even adoption.
 In general, there is no legislative framework governing surrogacy or assisted reproduction in Ireland. 
74. 
The purpose of this section is to state the law as it is at present and to analyse a number of issues which may arise in relation to the rearing of biological or non-biological children by same sex partners. The primary concern within this section is on the rights and best interests of children who are being raised within same sex families. Article 2 of the Convention on the Rights of the Child (CRC) states that all the rights within the Convention apply to all children “…without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.” Under Article 3 CRC, in all decisions concerning a child, “the best interests of the child shall be a primary consideration.” Under Article 4 CRC, a State is to take all legislative and administrative measures necessary so as to ensure implementation of the rights of the child under the CRC. Children are entitled to retain family relations,
 unless this is against the child’s best interests, which is to be determined by judicial authorities.
 Article 9(3) CRC protects a child’s right to maintain relations with his or her biological parents, unless this conflicts with the child’s best interests. Where a child is capable and mature enough to form his or her own views on such matters, then these views should be taken into account.
 Under Article 18 CRC States parties are obliged to ensure that parents (or guardians as the case may be) have the primary responsibility for the upbringing and care of a child. 

(b) Past Irish Research

75. 
The Equality Authority has stated that rights in relation to parenting, adoption and fostering should operate on an equal basis for same sex couples, individuals, married couples and non-married heterosexual couples. This should be “based on the core principle of attaching rights to children and responsibilities to parents and carers.
 A number of reports have considered the issue of same sex partners and adoption. Within the IHRC De Facto Couples report, Walsh and Ryan note that same sex and opposite sex de facto couples cannot adopt a child jointly (one partner to the relationship may however adopt a child). There are no such restrictions on same sex and opposite sex de facto couples who wish to foster.
 A ‘social’ parent, that is a person who may act as if he or she was the second parent of the child, has few rights or responsibilities towards the child.
 
76. 
In 2006, the Colley Report noted that gays and lesbians were having and raising children.
 The report outlined the various methods by which gay, lesbian and bisexuals can become parents, including children from previous relationships, surrogacy, artificial insemination and fostering.
 The Colley Report recognised that children raised in such relationships are excluded from the protection and legal obligations of their non-biological parent, and are particularly vulnerable where the relationship ceases.
 Where children are raised within a same sex family, issues relating to the entitlement of the second parent to make medical decisions for a child, to enrol the child into a school and to travel with the child may arise.
 The Colley Report had noted that issues may arise regarding same sex couples who are raising a child. It noted the need to ensure that the child has a legal claim to both partners. However, the Report also recognised “…the existing rights that a child and the other biological parent have to a continuing relationship.”
 It noted that adoption rights for same sex partners or those in civil partnerships vary throughout Europe and proposed that the reasons for such exclusion be examined further.
 On this issue the Report concluded that same sex couples who are married or in a full civil partnership, should be eligible for consideration to adopt an eligible child. This, the Report noted, would require the same rigorous examination of prospective candidates who are currently allowed to adopt (married persons and single people).

77. 
There has been some academic comment on the issue of children raised within committed relationships including same sex relationships. In particular, Ursula Kilkelly notes that children raised within such arrangements “have no say in whether this is their preference or choice of family.”
 Whatever the status of the child, Kilkelly argues that the best interests of the child, non-discrimination, the right of children to a secure family environment (natural family or otherwise), the right of a child to know his or her parents and the right to enjoy socio-economic rights including maintenance and succession need to be established.
 As Kilkelly concludes “…like many things in this world, these situations are not of the children’s making. As an absolute minimum, they should not be made to suffer the consequences.”

(c) International Human Rights Standards

78. 
International law recognises the family as the basic unit of society.
 International legal discourses on the rights of the child presuppose that children are in an inherently better position as members of a family.
 Under international human rights law, there is a right for a child to be cared for or nurtured by his or her parents.
 At an international level, there is recognition that actions involving the consideration of children should primarily examine the best interests of the child.
 The Committee on the Rights of the Child has stated that in developing law and policies, a State should consider the best interests of the child as a primary consideration.
 In relation to custody proceedings, maintenance disputes and divorce or dissolution of the relationship of the parents, the interests and welfare of the child should be given priority.
 Article 18 of the Convention on the Rights of the Child (CRC) states that “both parents have common responsibilities for the upbringing and development of the child.” 
(d) European Convention on Human Rights

79. 
The ECHR does not make precise reference to the rights of children.
 However, Article 8, the right to private and family life, has been utilised so as to realise the best interests of children. Disputes in relation to custody or access start at the point wherein the aim of protecting the child’s best interests may be a legitimate basis for interfering with a parent’s right to respect for family life.
 While Article 8 protects the family unit, it also recognises the rights of individual members of that unit, including children.
 In Johnston, the rights of the child were violated by the legal discrimination the child would face in various facets of life due to the child’s “illegitimate” status.
 

80. 
The rights of the child within a family are also protected by Article 8 of the ECHR. The Court when examining the right to family life is concerned with the de facto family rather than de jure family life. In Marckx, the ECtHR stated that Article 8 applied to the ‘legitimate’ and ‘illegitimate’ family and States within the Council of Europe had evolved so that children classed as ‘legitimate’ or ‘illegitimate’ enjoy equal protection and enjoyment of rights.
 The direction which the Council of Europe may be moving on a particular issue may be of relevance in determining the extent of the rights and obligations which may inhere in a child or a family. The ECtHR has already stated that family life may also exist between inter alia a child and grandparents
 and between siblings.
 
81. 
In Kerkhoven v The Netherlands, the former European Commission on Human Rights found that a lesbian couple and a child born to them by artificial insemination, did not constitute family life for the purposes of Article 8.
 This position may however be changing. In X, Y and Z
 the Court noted that family life did exist between a biological mother, a child and a female to male transsexual who had acted in the role of the child’s father. However, due to Article 8(2) there was no obligation to recognise X (the female to male transsexual) as the father of Z (the child) or insert his name into the ‘father’ column of the birth certificate. This was despite the uncertainty surrounding X’s precise legal relationship with Z. Since Britain passed the Gender Recognition Act 2004,
 it is possible that a Transgendered person can be registered as the mother or father of a child. 
82. 
In relation to the right to private life, the ECtHR has refused to give an exhaustive definition of what is protected within ‘private life’. The right to a private life includes inter alia the right to establish and develop relations with the outside world.
 An individual’s private life also includes his or her sexual life, including sexual orientation.
 The ECtHR has stated that in relation to sexual orientation and private life, particularly serious reasons would be required before such interferences would fall under the limitations set down by Article 8(2).
 The ECtHR has found that refusing custody to a parent based exclusively on that person’s homosexuality is contrary to Article 8 and Article 14 of the Convention.
 In a recent decision, the Grand Chamber of the ECtHR found that there was a violation of Article 8 in conjunction with Article 14, where a State refused to consider the suitability of a homosexual to adopt a child, despite a provision in national law which allowed single persons to apply for adoption under relevant national law.
 
(e) Jurisprudence from Other Jurisdictions

(i) United States

83.  
In Goodridge, a minority of the Court, while acknowledging that same sex couples may be excellent parents, argued that confining marriage to opposite sex couples ensured that children were raised in an ‘optimal setting’. In response, the majority in Goodridge noted that where same sex parents are raising children within a family unit, issues may arise in relation to child support and child custody, in particular where the same sex relationship breaks down or leads to divorce.
 Children raised within same sex partnerships, the majority argued, would benefit from the ability of their ‘parents’ to enter into a marriage relationship. However, Sosman J. (dissenting) noted the total lack of concrete scientific studies to conclude, as the majority did in Goodridge, the ramifications of raising children within same sex relationships. Gay and lesbians couples openly raising children is a new phenomenon and one which has to be adequately studied. Sosman J. noted that the legislature in protecting the marital family is providing benefits to a proven successful family structure. It is within the powers of the legislature to withhold benefits from other alternate family structures. Mr. Justice Cordy stated that the institution of marriage is “…the foremost setting for the education and socialization of children.” The State has an inherent interest in regulating marriage in “…ensuring, promoting and supporting an optimal social structure within which to bear and raise children.”

(ii) European jurisdictions 

84. 
Under Dutch law, same sex couples can adopt (Act on Adoption by Persons of the Same Sex). A third legislative enactment replaced gender specific words (such as ‘mother’, ‘father’, ‘husband’ and ‘wife’) with gender neutral terms such as ‘parent’ and ‘spouse’ (Adjustment Act). The final Act allowed for presumption of paternity to children born to married same sex couples. Waaldijk gives the following example as to how the system works: A female couple, the birth mother and her married (same sex) partner automatically obtain all rights and obligations of joint parental authority towards the child, unless a man acknowledges the child as his before the birth. The married female partner of the birth mother obtains almost all the same rights and responsibilities that a presumed father obtains on the birth of a child in an opposite sex marriage. If the female partner wants to be a legal parent to the child (and thereby ensure rules of intestacy apply), there must be a formal adoption process.

85. 
Since April 2006, Belgian law has permitted same sex adoption. In 2005, Spain passed a law which allowed same sex marriage. This included the right of same sex couples to adopt jointly (something which was already possible in a number of Spanish provinces and autonomous communities). In 2006, Spain allowed the same sex partner of a woman who had given birth to declare herself the parent of a child borne by the other partner. 

(f) Irish Law

86. 
Within Ireland, the Constitution expressly recognises the right of children to receive a minimum level of religious, social, moral, intellectual and physical education.
 The Constitution also protects children where parents fail in their duties towards their children.
 In G. v An Bord Uachtala, Walsh J. stated that a child’s “…natural rights spring primarily from the natural right of every individual to be reared and educated, to liberty, to work, to rest and recreation…the right to maintain that life at a proper human standard in matters of food, clothing and habitation…”
 In 1993, Mrs. Justice McGuinness had recommended that Articles 41 and 42 of the Constitution be amended so as to include a statement on the constitutional rights of children.
 In Baby Ann Mrs. Justice McGuiness noted that despite the recommendation in 1993, there had still been no action taken by the legislature in protecting the rights of the child.
 The Joint Oireachtas Committee on Rights of the Child has been tasked with the examination of the Twenty-Eighth Amendment of the Constitution Bill 2007. The Committee began its work in November 2007 and was to complete its task of reviewing the proposed amendment within four months. However, this deadline has been extended and the Committee is now due to report in November 2008.
 
87. 
Under Irish law, the protection of the marital family has resulted in a presumption that the welfare of children is best catered for within the marital family unit. The Court will only intervene within the marital family for “compelling reasons”.
 Within non-marital families, the natural mother has a right under Article 40.3 of the Constitution to care for her child.
 The rights of the natural father are based on legislation, and amount to a right to be considered for guardianship and the right to apply for custody.
 Under current Irish law, where a person has no biological link to a child there is no formalised way, other than adoption
 or by court order,
 for that person to gain rights akin to that of a biological parent. Single people may adopt. In addition, one partner of a cohabiting couple may adopt however the other partner from that relationship is not entitled to be named as a party to the adoption. This is so regardless of whether the parties are in a same sex or opposite-sex relationship. 
88. 
There is currently no legal regulation of surrogacy or matters relating to assisted reproduction in Ireland.
 In particular the issue of surrogacy and the law have not been examined within Irish courts and there is an absence of legislation in this area. In relation to surrogacy, the Commission on Assisted Human Reproduction,
 established by the Department of Health and Children, has recommended that those commissioning a surrogate mother should not be discriminated against on the basis of sexual orientation.
 Within Ireland, the Medical Council of Ireland has guidelines which remain silent as to whether artificial insemination will be provided to same sex couples.
 The Commission on Assisted Human Reproduction recommended that such services be provided to persons without discrimination on the basis of gender (males will need to have a surrogate), marital status or sexual orientation, subject only to the best interests of the child requirement.
 The Commission for Assisted Human Reproduction also noted the obligations under the Equality Acts 2000-2004.
 

89. 
In Irish law where a mother is the biological parent of a child, and where she is not married, she is automatically the guardian of the child.
 Where the mother is married, then the father of the child is also a guardian.
 Currently, there is no legal method in Irish law by which the mother could grant parental rights to her same sex partner. However, the same sex partner could possibly be appointed guardian of the child by a court under Section 8 of the Guardianship of Infants Act 1964 as amended. The natural father of the child is only entitled to guardianship if the natural mother agrees,
 or as decided upon by a court.
 The same sex partner of a mother or a father cannot be automatically given parental rights.

(i) McD v L 

90. 
Due to the lack of legislative guidance on issues relating to assisted reproduction and the status of a sperm donor, the High Court has recently had to make a decision in McD v L.
 McD concerned the rights of an unmarried father who was a sperm donor for a lesbian couple. The lesbian couple (B and C) planned to move to Australia. The petitioner, McD (called ‘A’ in the case and was the biological father of the child) sought to be appointed guardian of the child and sought access to the child under the Guardianship of Infants Act 1964. B and her partner C had been in a relationship for the last number of years and had entered into a civil union in the UK in 2006. A had provided sperm so as to enable B to become pregnant. A obtained an interim injunction preventing B and C from removing the child. At a later date the High Court granted certain access visits to A to see his child. The background to the case began in December 2004 when B and C met A. A contract was drawn up which stated that A would have no parental role, other than that specified by B and C, however the child would know that A was his biological father. Contact arrangements were also agreed upon, which was to be at the discretion of B and C. However, after the birth the relationship between the parties deteriorated. Mr. Justice Hedigan stated that the contract expressed the wishes of the parties at that time, and the actions of A frustrated this agreement. It was Mr. Justice Hedigan’s belief that A had misled the parties as to how he would behave within the relationship. 
91. 
During the proceedings the Court ordered that a report be carried out pursuant to Section 47 of the Family Law Act 1995.
 In this report the medical expert, Dr. Byrne, attached a study in relation to same sex parenting. This study had also been referred to in Zappone, and Mrs. Justice Dunne expressed some doubts as to its reliability. Mr. Justice Hedigan accepted and adopted the conclusions of the medical expert. In the medical expert report it was stated that A had misled the couple as to his true intentions in entering into the sperm donation arrangement. The medical expert noted that A did not have any strong bonds with the child and in all likelihood A would not maintain a relationship with the child and concluded that it would be in the best interests of the child were A not allowed access or visitation rights. In relation to the authority of reports carried out under Section 47 of the 1995 Act, Mr Justice Hedigan stated that unless the medical expert misled himself or was misled, the Court ought to accept the conclusions arrived at.

92. 
In relation to the enforceability of the agreement between A, B and C , Mr. Justice Hedigan stated that whilst the agreements may be valuable in avoiding or pre-empting disputes between the various parties, the best interests of the child is predominant when a conflict arises between the various parties in any family unit.
 Mr. Justice Hedigan therefore held that “…the agreement was enforceable to the extent that the child’s welfare is protected.” Mr. Justice Hedigan then discussed the rights of the natural mother under the Constitution, and noted that “…the Court should proceed on the presumption that the mother will act in the best interests of her child and the onus lies heavily upon any person alleging otherwise to satisfy the Court that it should intervene…”
93. 
Mr. Justice Hedigan found that the rights of the sperm donor, A, were no greater than a natural father under Section 6A of the Guardianship of Infants Act 1964.
 Mr. Justice Hedigan referred to the finding of the Supreme Court in W O’R v EH,
 where the Court stated that the blood link of the father with the child was but one factor that had to be considered. The Court in W O’R continued: “…where the children are born as a result of a stable and established relationship and nurtured at the commencement of life by father and mother in a de facto family, on application to the Court under s. 6A of the Guardianship of Infants Act, 1964, [the natural father] has extensive rights of interest and concern. However, they are subordinate to the paramount concern of the court which is the welfare of the children.”
 In applying W O’ R to the case at hand, Mr. Justice Hedigan stated that the principles of Irish law applied to sperm donors were as follows:
(1) He has a right merely to apply to be appointed as a guardian. He has no right, not even a defeasible right, to be appointed a guardian.

(2)…[T]he welfare of the child…is the first and paramount consideration.

(3)…Where the Court finds the presence of factors negative to the child’s welfare, the blood link is of little weight and would not be a determining factor which are or would be beneficial to the child. Where there are positive factors which are or would be beneficial to the child, there may be rights and interests inherent in the sperm donor. All factors must be taken into account but at all times it is the welfare of the child that is paramount.

94.  
In relation to the rights of the child, Mr. Justice Hedigan noted that Article 9(3) of the UN Convention on the Rights of the Child provides that children should have access to both parents. However, he noted that while this convention is ratified by Ireland, it has not been incorporated into Irish law. Courts could regulate guardianship, access and custody in relation to children where the child’s welfare is “the first and paramount interest.”
95. 
In this case, Mr. Justice Hedigan stated that the lesbian couple residing with the child (who is the biological child of one of the parties to the relationship), can be considered a de facto family. The Supreme Court had accepted the concept of the de facto family in W O’R v E H. In W O’R Mrs. Justice Denham stated that where a child is born “…as a result of a stable and established relationship and nurtured at the commencement of life by father and mother in a de facto family, then the natural father…has extensive rights and interests.” Mr. Justice Hedigan stated that the Irish Constitution does not recognise de facto same sex families in the same way that the Irish Constitution does not recognise de facto opposite sex families. Therefore any rights that a de facto family may have under the ECHR, should not conflict with the constitutional protection of the family. 
96. 
Mr. Justice Hedigan made reference to two ECtHR judgments on concepts relating to de facto families. In Keegan v Ireland, the ECtHR stated that Article 8 of the ECHR, which protects a person’s right to a family and private life “is not confined solely to marriage and “…encompass[es] other de facto ‘family’ ties where the parties are living together outside of marriage.
 Mr. Justice Hedigan also relied on the case of X, Y & Z v United Kingdom,
 where the ECtHR held that a female to male transsexual, his female partner and a child born from artificial insemination were a de facto family for the purposes of Article 8 of the ECHR. The ECtHR stated that “…X is a transsexual who has undergone gender reassignment surgery. He has lived with Y, to all appearances as her male partner, since 1979. The couple applied jointly and were granted, treatment by A.I.D. to allow Y to have a child. X…has acted as Z’s ‘father’ in every respect since birth…In these circumstances, the Court considers that de facto family ties link the three applicants.” Mr. Justice Hedigan was unable to refer to any case where the ECtHR had found a lesbian couple raising a child to be a de facto family, however felt that the case of X, Y and Z demonstrated a “...substantial movement to such a finding.” Therefore, Mr Justice Hedigan came to the conclusion that “…where a lesbian couple live together in a long term committed relationship of mutual support involving close ties of a personal nature , were it a heterosexual relationship, would be regarded as a de facto family, they must be regarded as themselves constituting a de facto family enjoying rights as such under Article 8 of the ECHR…where a child is born into such a family unit and is cared for and nurtured therein, then the child itself is a part of such a de facto family unit.” Mr. Justice Hedigan found that B., C. and D. constituted a de facto family. He stated that there was nothing within Irish law to suggest that a family composed of two women and a child have lesser rights than a de facto family composed of an unmarried man and woman and a child being raised in that relationship. 
97. 
Mr. Justice Hedigan held that A would not be entitled to be appointed a guardian and he refused to grant an order for access. Mr Justice Hedigan stated that A had deceived B and C as to his true intentions and B and C have substantial grounds for feelings of betrayal and violation against A. Mr. Justice Hedigan stated that the child lived in a secure, loving and supportive family environment. The welfare of the child dictated that his best interests lay in remaining in the custody and guardianship of the family composed of B, C and D and there should be no court ordered access. In doing so, Mr. Justice Hedigan noted the case of M v The Netherlands
 where the European Commission on Human Rights held that sperm donation does not of itself give rise to family life. In concluding, Mr. Justice Hedigan noted the need for urgent action by the legislature to deal with a range of issues relating to same sex couples and children, including “…access to fertility facilities, the need for counselling, the rights and likely problems of the parties among themselves, possible succession rights between child and biological father…”
IHRC SUMMARY

· The Scheme as initiated does not contain express provisions relating to the rights and duties of civil partners towards children raised within the civil partnership. The best interests of the child should be a primary consideration and the right of the child to enjoy the care and protection of his or her family should also be considered.

· In any legislation on adoption, guardianship, custody and/or access, the best interests of the child should be the primary consideration. Children raised within a civil partnership should be treated equally with other children raised within opposite-sex relationships. 

· The Irish High Court has held that a child raised by his natural mother and her same sex partner constitutes a de facto family for the purposes of Article 8 of the ECHR.
· There is a need to consider the succession rights of children raised by a same sex couple. Other matters relating to the dissolution or breakdown of such a de facto family also need to be considered from a best interests of the child perspective. 

VI The Law on Adoption and Same Sex Couples

(a) The 2008 Scheme Provisions

98. 
The 2008 Scheme does not cover the issue of same sex civil partners and adoption. 

(b) European Convention on Human Rights

99. 
In E.B. v France, the ECtHR noted that Article 8 does not confer on an individual a right to found a family or a ‘right to adopt’. The ECtHR stated that Article 8 presupposes the existence of a family or a potential familial relationship between a child and a natural parent.
 The ECtHR noted that this case was not about the right to adopt, but related to “…an application for authorisation to adopt one subsequently.”
 The ECtHR further noted that this case only related to the right of a single person (who happened to be homosexual) where France allowed single persons the right to apply for adoption. The ECtHR noted that France had gone beyond its obligations under Article 8 of the ECHR in allowing single persons to pursue the possibility of adoption. However once it had allowed this, the implementation of this right was to be Convention compliant.

100. The ECtHR distinguished the previous case of Fretté v France.
 In Fretté the Court stated that the State had a margin of appreciation in denying homosexuals the right to adopt, however in E.B. the ECtHR stated that the decision in Fretté focused on the unsuitability of the applicant to adoption based on his qualities for child rearing. The ECtHR noted that E.B.’s partner had not expressed an interest in adopting, and this was an issue which the adoption authorities could have regarded and this was not discrimination on the basis of sexual orientation.
 However, the explicit statement that the preliminary adoption application by the applicant would be rejected due to her “lifestyle”, “…has the effect of contaminating the entire decision.”
 Making a distinction on the applicant’s application for authorisation to adopt based on her sexual orientation was contrary to Article 14 of the ECHR, taken in conjunction with Article 8 ECHR.

101. Seven of the seventeen judges dissented in the case. Judge Costa (joined by Judges Turmen, Ugrekhelidze, and Jociene) noted that the ECHR does not contain any ‘right to adopt’.
 Judge Costa did state however that “…a person seeking to adopt cannot be prevented from doing so on the ground of his or her homosexuality…”
 However, on the facts of the case, Judge Costa believed that the reasons for refusal were on the basis that any potential adoptee would not have a ‘paternal referent’ and secondly E.B.’s partner was indifferent to the decision of E.B. to adopt.
 In relation to the ‘paternal referent’, Judge Costa noted that this was contrary to French domestic law, since single people were allowed adopt and should not be expected to alter his or her circle of friends “…who could serve as a ’referent’ ….”
 This however did not mean that the applicant was discriminated on the basis of her sexual orientation.

102.  Judge Costa (along with the other four judges) stated that the ECtHR could easily have made clear that if discrimination had taken place on the basis of sexual orientation, this would be contrary to Article 14 in conjunction with Article 8, while finding as a matter of fact that there was no such discrimination in the case at hand.
 Judge Zupančič criticised the majority opinion on the basis that there was no ‘right to adopt’. Adoption was a privilege and there could be no discrimination in deciding who should benefit from this privilege, unless statistical information was available. Judge Loucaides was of the view that discrimination on the basis of sexual orientation was within the State’s margin of appreciation. He stated that homosexuals had a right not to be discriminated against, “[h]owever, they must, like any other person with some peculiarity accept that they may not qualify for certain activities which, by their nature and under certain circumstances, are incompatible with their lifestyle or peculiarity.” Judge Loucaides was of the view that E.B. and her partner’s “erotic relationship…could legitimately be taken into account as a negative factor…” on any child adopted by E.B.

(c) United Kingdom

103. Issues relating to adoption differ considerably within England and Wales, Northern Ireland and Scotland. Recent developments within Northern Ireland in relation to the rights of unmarried couples to adopt have impacted on the rights of unmarried same sex couples to adopt. For this reason, the provisions in all three jurisdictions are outlined.

(i) Northern Ireland

104. The issue of adoption within Northern Ireland law is currently under consideration. The Civil Partnership Act 2004, as applied to Northern Ireland, did not confer on civil partners to the right to apply so as to be considered adopted parents jointly. The current law in Northern Ireland on adoption is the Adoption (Northern Ireland) Order 1987. Where a person was in a civil partnership, one party to that relationship could not apply to adopt as a single person. This was also the case where only one individual from a married couple wanted to adopt.
 Only single persons not married or who had not entered into a civil partnership could adopt.
 

105. However a recent case before the House of Lords has outlined the problems with the current law in Northern Ireland. In re G (Adoption: Unmarried Couple)
 concerned two unmarried applicants who had been living together for over ten years. The couple wished to apply jointly to adopt the biological child of the woman (X) in the relationship, but were unable to. The man to the relationship (Y) was not the biological father of the child (G). The man wished to adopt the child while allowing the woman to remain the child’s legal mother. However, Article 14 of the Adoption (Northern Ireland) Order 1987 provided that an adoption order could only be made for more than one person where the applicants were a married couple. The man and woman claimed that Article 14 of the 1987 Order breached Article 8 and Article 14 of the ECHR. The Court of Appeal in Northern Ireland rejected the applicants’ contention that the 1987 Order breached the Human Rights Act, 1998. However, on appeal the House of Lords a 4 to 1 majority stated by virtue of the Human Rights Act, 1998; the man and woman had a right to apply to adopt the child. 

106. For the majority, Lord Hope of Craighead noted that while Northern Ireland was out of step with the remainder of the UK, it could legislate as to its own affairs.
 However, this was subject to compliance with the ECHR by virtue of Section 6(2)(c) of the Northern Ireland Act 1998 and the Human Rights Act 1998.
 Lord Hope noted that where opposite sex unmarried couples were allowed to be considered for adoption, this had to equally apply to same sex couples.
 Lord Hoffman noted that this would be a contentious issue, however “[t]he more contentious the issue is, the greater the risk is that some people will be discriminated against in ways that engage their Convention rights. It is for the courts to see that this does not happen.”
 Relying on the ECtHR case law in the area, the majority decision in E.B. and the minority opinion in Fretté, Lord Hope stated that it would be likely that if a similar case were to go to the ECtHR, it would likely find that discrimination on the basis of marital status (i.e. being married or unmarried) would be contrary to Article 14 of the ECHR when read in light of Article 8.
 Lord Hope noted that eligibility to adopt simply “opens the door to the careful and exacting process that must follow before a recommendation is made….Otherwise there will be a risk of excluding from assessment couples whose personal qualities and aptitude for child rearing are beyond question.”
 

107. Baroness Hale noted the changing nature of adoption in the last number of decades, noting the rise in inter-country adoptions and of step-parents.
 In relation to step-parents, Baroness Hale noted Section 112 of the Adoption and Children Act, 2002 (which does not apply to Northern Ireland), that through agreement between the natural parents, through court order, or upon application by the child concerned (where he or she has sufficient understanding), a step-parent may have responsibility for a child, without displacing the birth parent.
 In relation to adoption and unmarried couples, Baroness Hale noted the developments within the last number of years of ensuring more access to apply for adoption other than married couples or single persons.
 While agreeing with the majority, Baroness Hale stated that one question which she had to consider was why a couple wishing to take advantage of a law in order to become legal parents of a child, would be anxious not to marry. However, Baroness Hale stated that the primary issue to hand “…is whether the child should be deprived of the opportunity of having two legal parents…” and concluded that “…there is no longer an objective and reasonable justification for the blanket ban on joint adoption by unmarried couples.”
 Baroness Hale noted the case law of the ECtHR whereby differential tax and social welfare implications for married couples in comparison with unmarried couples did not breach the ECHR.
 

108. Baroness Hale opined that the ECtHR could accept as within the margin of appreciation differences in the laws on adoption in relation to unmarried opposite sex couples, as such couples could enter marriage. However, this would not be the case with same sex couples, where they were prevented from marrying.
 However, the UK (including Northern Ireland) has no such special protection of the institution of marriage. While the different cultural traditions of Northern Ireland from the UK may make it difficult for the legislature to act in this area of adoption, “democracy values everybody equally even if the majority does not”.
 In concluding the Northern Ireland adoption order was contrary to the Convention (Article 8 in conjunction with Article 14), Baroness Hale noted that allowing a person to apply for adoption “…is very far from granting the order.”

109. Lord Mance generally agreed with the sentiments of Lord Hoffman’s judgment, stating that being either married or unmarried was a status for the purposes of Article 14.
 The discrimination which the unmarried couple suffered within this case was not justifiable.

110. Lord Walker of Gestingthorpe dissented in the case. Lord Walker noted that the European Convention on the Adoption of Children (which was recently presented to the Committee of Ministers of the Council of Europe but has not yet been adopted) allowed individual Member States to decide whether same sex couples who were in a “registered partnership” could adopt.
 Despite traditional hostile attitudes towards male and female homosexuality, discrimination between a married couple and unmarried cohabitants may be easier to justify (under Article 8 in conjunction with Article 14), than between a married couple and civil partners. Lord Walker who agreed generally with the opinions of Lord Hoffman and Lord Hope, however, disagreed with them as to their application and conclusion of ECHR law to the case. Lord Walker stated that while in principle human rights protection within the different jurisdictions of the UK should be the same, religious and social differences between the jurisdictions may be relevant in determining the balancing exercise within the Human Rights Act, 1998, which may determine whether the correct balance has been found on the issue of adoption. 

111. The 1967 Council of Europe Adoption Convention states that only married couples may adopt. In this respect, Lord Walker opined that Northern Ireland was not out of step with the 1967 Convention.
 Lord Walker noted that the Northern Ireland devolved Government had not yet had time to deal with the issues relating to adoption. For three reasons, Lord Walker found that Northern Irish law did not violate the Human Rights Act, 1998: firstly, it was far from clear that the ECtHR would find that the 1987 Order is in breach of the ECHR, particularly in light of the 1967 Adoption Convention; secondly, the decision on issues of adoption should be left to the democratically elected assembly and thirdly, the House of Lords can only give a declaration as to how the Family Division of the courts can deal with this issue, and there would be many practical difficulties.
 However, “…if within two to three years a clear consensus on this point emerges within the Council of Europe and in the jurisprudence of the Strasbourg Court and if the Northern Ireland Assembly does not legislate…the issue would probably have to be considered…and the outcome would probably be different.” HHow
(ii) England and Wales

112. Within England and Wales, married couples, civil partners and single persons are eligible to be considered potential adopters. Section 50 of the Adoption and Children Act, 2002 allowed eligible couples,
 married or unmarried, opposite sex or same sex, and single persons to be considered as eligible for adoption. The 2002 Act entered into force on 30 December 2005. Section 79(12) of the Civil Partnership Act, 2004 amended the 2002 Act and extended to civil partners the right to be considered as eligible for adoption.

(iii) Scotland

113. The 2004 Act did not modify Scottish laws in relation to adoption and civil partners or same sex couples. Within Scotland, married couples, civil partners and single persons are eligible to be considered potential adopters under the Adoption and Children Act (Scotland), 2007. Section 29 of the 2007 Act allows married couples, those within civil partnerships, persons in a relationship akin to marriage and those in relationships akin to civil partnership to be considered as eligible for adoption. 

(d) Ireland

114. The 2008 Scheme does not provide civil partners with the right to apply for entry into the adoption process. Within Ireland, as was previously the position within Northern Ireland, only married couples or a single person may adopt if the Adoption Board is satisfied that in the particular circumstances, it is desirable to grant the adoption order.
 Similarly, a person may be an eligible relative of the child and may be in a position to adopt.
 There is currently no law in relation to consideration for adoption by same sex couples or unmarried opposite sex couples. As was noted above, the ECtHR in E.B. and the House of Lords in Re G have stated that human rights concerns are integral to the adoption process, both from the point of view of best interests of the child, but also in ensuring no discrimination is entailed within the adoption process for potential adopters. In relation to the possibility to apply for adoption for single persons under Irish law, by virtue of the European Convention on Human Rights Act, 2003 and possibly under the Equal Status Act, 2000, there should be no discrimination on the basis of sexual orientation. 

115. Article 41 of the Constitution recognises “…the Family as the natural primary and fundamental group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law.” As was noted above, ‘the family’ in this context only relates to the family based on marriage. Ireland has made a firm commitment to prevent attacks on the marital family.
 The special protection given to the marital family may be seen as justifying the restriction of adoption to marital couples. Baroness Hale in Re G, referring to the special place of marriage within Article 41 of the Irish Constitution, opined that given the special protection of the institution of marriage, this may be within Ireland’s margin of appreciation in restricting adoption to only married couples.
 Cohabiting couples (be they same sex or opposite sex) cannot be considered as potential adopters under Irish law, however one party to the relationship can apply to be considered as a potential adopter. Irish law generally reflects the previous position of the law on adoption for Northern Ireland prior to the decision in Re G. It should be noted that it is unclear as to whether the ECtHR would adopt the same legal interpretation of the ECHR as was utilised by the House of Lords in Re G. 
IHRC SUMMARY

· Adoption is a right of the child and there is no ‘right to adopt’. Where individuals are provided with a right to apply to adopt under national law, there should be no discrimination on the basis of sexual orientation. 

· Within the UK, all couples: single, married or within civil partnerships, same sex or opposite sex cohabiting couples have a right to apply to adopt a child.

· Within Ireland, a single person or a married couple may adopt. The 2008 Scheme does not provide civil partners with the right to adopt. 

VII Equality and Non-Discrimination for Same Sex Couples

(a) International Human Rights Law
116. A fundamental principle of international, regional and national human rights law is the principle of equality and non-discrimination in the enjoyment and protection of human rights.
 It should firstly be emphasised that lesbian, gay, bisexual and Transgendered (LGBT) persons are entitled to exercise all the non-gender specific rights under the international human rights regime regardless of their sexuality or gender identity. Within international human rights law there is a right not to be discriminated against on the basis of sexual orientation.
 Although not specifically mentioned within international treaties, discrimination in the enjoyment of rights on the basis of LGBT status is prohibited under the International Covenant on Civil and Political Rights (ICCPR).
 Ireland has signed
 and ratified
 the ICCPR, and its record for compliance with the ICCPR is examined periodically by the UN Human Rights Committee, the supervisory body of the Covenant. The ICCPR has not been incorporated into Irish law and therefore cannot be directly relied on before Irish courts.
 When examining States party’s reports, the UN Human Rights Committee has requested information on the protection of human rights of LGBT persons.
 In Young v Australia
 the Human Rights Committee noted that differentiation of rights between married couples and unmarried couples is not discrimination for the purposes of the ICCPR. However, where benefits are provided for unmarried opposite sex couples, but not for same sex couples (where they do not have the possibility to marry) this may be discrimination under the ICCPR. In X v Colombia 
 the Human Rights Committee found that non-payment of a pension entitlement to one partner in a homosexual relationship violated Article 26 of the ICCPR. Such pension entitlement would have been available to cohabiting opposite sex couples.
 

117. In November 2006, a group of distinguished experts in international human rights law adopted the Yogyakarta Principles.
 A group of human rights experts from 25 countries contributed to the formulation of these principles, including Philip Alston, Mary Robinson, Michael O’Flaherty, Martin Scheinin, Stephan Whittle and Robert Wintemute. These principles are not legally binding on states. These principles however may be utilised as an interpretive guide as to how gay, lesbian and transgender persons enjoy the same human rights as all other individuals. The principles begin by outlining that all human persons are born free and equal in dignity and rights. The Yogyakarta Principles recognise that violence, harassment, discrimination and exclusion are directed against persons due to their sexual orientation
 and gender identity.
 The 29 Yogyakarta Principles relate to areas such as the right to universal enjoyment of human rights, equality and non-discrimination, recognition before the law, the right to life, freedom from torture and cruel and inhuman or degrading treatment or punishment, the right to an adequate standard of living, the right to health and the right to participate in cultural life. The Principles discuss how universal human rights norms apply to those of all sexual orientations.

118. Principle 24 of the Yogyakarta Principles relates to the right to found a family. The language of the section does not specifically call upon States to provide for same sex marriage or any form of civil partnership. However, where same sex marriage and/or civil partnership are provided for, the Yogyakarta Principles note that equality should be the hallmark as between same sex and opposite sex couples in such partnerships/marriages. Principle 24 further provides that States should recognise the diverse forms of families that exist and calls for States to put in place measures to grant families access to adoption and assisted reproduction without discrimination on the basis of sexual orientation or gender identity. Principle 24(c) states that the best interests of the child should be the primary consideration, and asserts that the “…sexual orientation or gender identity of the child or of any family member or other person may not be considered incompatible with such best interests…”. In addition, Principle 27 notes the need to promote human rights of LGBT persons and “…to develop and discuss new human rights norms and to advocate acceptance.” 

(b) ECHR

119. The European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) is indirectly incorporated into Irish law by virtue of the European Convention on Human Rights Act 2003. Under the 2003 Act courts are obliged to interpret any rules of law, including statutes, in a manner compatible with Irish obligations under the ECHR.
 “Organs of State” as defined in the 2003 Act are obliged to perform their functions in a manner which complies with the ECHR subject to any statutory provision or rule of law.
 Where a provision of Irish law conflicts with individuals’ rights under the ECHR, and no other remedy is available, the Court may grant a declaration of incompatibility, wherein the Taoiseach is required bring this declaration to the attention of the Houses of the Oireachtas within 21 sitting days.
 
120. Article 14 of the ECHR
 prohibits direct and indirect discrimination on a number of grounds in the enjoyment of ECHR rights including the right to marry and the right to a private and family life.
 Direct discrimination is considered to have occurred where the difference in treatment between members of a group is clear, such as discrimination between men and women due to their biological sex. Indirect discrimination is considered to have occurred where the same requirement applies to all groups, but a significant number within one group cannot comply with the requirement in question. Where an individual can demonstrate a difference of treatment in the enjoyment of rights under the ECHR, the burden of justifying such differentiation falls on the Government.
 The European Court of Human Rights (ECtHR) has held that a differentiation in treatment is discriminatory if the requirement under consideration has no objective and reasonable justification; that is if it does not pursue a legitimate aim or there is no reasonable relationship of proportionality between the means employed by the requirement and the aim sought to be realised.
 
121. The ECtHR has held that differences in treatment based on sexual orientation must have “particularly serious reasons by way of justification”.
 The Parliamentary Assembly of the Council of Europe has highlighted in the past that discrimination on the basis of sexual orientation is contrary to the ECHR.
 In Karner v Austria the failure to permit a homosexual man to continue occupying his deceased partner’s flat was held to be discriminatory.
 Without deciding whether Article 8 protected private life or family life in this particular case, the ECtHR stated that Austria had failed to put forward reasons for the differentiation of treatment between the applicant and those within heterosexual non-marital relationships.
 In E.B. the ECtHR stated that where a country goes beyond its obligations under Article 8 (providing access to single or unmarried couples to adopt is not required under the Convention, however nothing prevents each Contracting State from introducing such measures); that State cannot operate such a scheme in a manner which discriminates on the basis of sexual orientation which is prohibited by Article 14 of the Convention.
 

(c) European Union Law

122. The European Union has adopted measures highlighting the need to protect persons from discrimination on grounds akin to those within international human rights treaties. Article 13 of the Treaty of the European Community gives the EU the legal base to adopt measures which prohibit discrimination on the basis of “…sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.” The EU has utilised this power to prevent discrimination in occupational matters on the basis of sexual orientation.
 Under European Union law it is also possible for Member States to recognise same sex partnerships for the purpose of residency rights. The Citizenship Directive confers on citizens of the Union the right to freedom of movement and freedom of residence within Member States.
 It appears that same sex partners, who are married, registered or those within a durable relationship are entitled to the various rights under the Citizenship Directive. Under the Family Reunification Directive (Ireland has not exercised its opt-in to this Directive) it is for individual Member States to decide as to whether same sex partners would be included under the terms of the Family Reunification Directive.
 In Maruko,
 the European Court of Justice (ECJ) held that where a State has a scheme of life partnership available for same sex couples, and this is comparable to marriage (it need not be identical), then a person is entitled to receive a pension benefit in line with Article 1 and Article 2 of the Equal Treatment in Employment and Occupation Directive.
 
123. Article 21 of the European Charter of Fundamental Rights (EUCFR) prohibits discrimination on the basis of “…sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation.” However, Article 51 of the EUCFR clarifies that this obligation to prohibit discrimination applies only to Member States “when implementing Community law”. The EUCFR was to become integrated into the European Union’s legal system upon the passage of the Lisbon Treaty. Since the Lisbon Treaty has not yet been approved by all Member States of the EU, it is not yet in force. 
(d) Irish Law

124. At the domestic level, the Irish Constitution contains a general equality provision. Article 40.1 states that:

All citizens shall, as human persons, be held equal before the law. This shall not be held to mean that the State shall not in its enactments, have due regard to differences of capacity, physical and moral, and of social function.

125. Article 40.1 has been described by Mr. Justice Walsh as not being:

…a guarantee of absolute equality for all citizens in all circumstances but it is a guarantee of equality as human persons and…is a guarantee related to their dignity as human beings and a guarantee against any inequalities grounded upon an assumption, or indeed a belief, that some individual or individuals or classes of individuals, by reason of their human attributes or their ethnic or racial, social or religious background, are to be treated as the inferior or superior of other individuals in the community.

126.  Where a legislative measure does differentiate between persons, different classifications “…must be for a legitimate legislative purpose, that it must be relevant to that purpose, and that each class [of persons] must be treated fairly.”
 Where there is a difference in treatment, any such difference should be proportionate to the aim which is sought to be achieved.
 Doyle sums up the constitutional guarantee of equality within the Irish Constitution: 

…[C]lassifications are legitimate where the legislature might reasonably think that they are rationally related to a relevant difference between the persons classified or that they are relevant to a legitimate legislative purpose (including a constitutional value).”
 Discrimination on the basis of an individual’s sex, race, language, religious or political opinions are presumptively prohibited by Article 40.1.
 Unlike the United States, there has been no explicit ruling however on ‘suspect’ or ‘quasi suspect’ categories which should receive heightened scrutiny when assessing effects of a law.

127. Constitutional jurisprudence is unclear as to whether discrimination on the basis of sexuality is prohibited under Article 40.1. In Norris v Attorney General the Supreme Court found that the punishment of male homosexual act, but not female homosexual acts, did not violate the equality provision.
 The European Court of Human Rights subsequently found that the criminalisation of such acts was found to be contrary to the right to respect for private life under Article 8 of the ECHR.
 However, equality legislation now prohibits discrimination on a number of grounds including sexual orientation as regards access to employment and provision of goods and services.
 

128. Both constitutionally and legislatively, marriage is defined as being between a man and a woman. Neither the Employment Equality Act 1998 nor the Equal Status Act 2000 affects the issue of marriage. Both legislative enactments can only be utilised within the employment field and within access to goods and services and are not all encompassing equality guarantees. An issue which may arise is the potential clash between equality provisions and the religious ethos exception under Section 12(4) of the Employment Equality Act 1998 which provides for a ‘religious ethos exception’. The religious ethos exception allows religious institutions, hospitals and schools to discriminate in favour of a person of a certain religious ethos in order to maintain the religious ethos of that institution.
 Under Section 37 of the 1998 Act, a religious institution may give more favourable treatment on the religion ground to an employee or prospective employee in order to maintain the religious ethos of the institution. In addition, such institutions can take actions against an employee who undermines the religious ethos of the institution.
 Places may also be reserved by such institutions for those of a religious ethos in vocational and nursing schools.
 The Equality Authority has stated that inclusion of the ‘religious ethos’ exception reinforces fear of discrimination of LGBT persons within religious run institutions such as schools and hospitals.
 In addition, the Equality Authority noted that “…it should recommend the removal of Section 37(1) [the ‘religious ethos’ exception] when the Employment Equality Act is next reviewed”.
 

129. The IHRC recalls that equality is one of the fundamental principles of international and domestic human rights law. This includes a prohibition of discrimination on the grounds of sexual orientation. It could be possible that Section 12 and Section 37 of the Employment Equality Act could be used to discriminate against those who have entered into civil partnerships in relation to vocational training and employment in schools or hospitals run by religious orders. There is a risk that simply by virtue of an educator’s or health professional’s sexual orientation or civil partnership status, he or she may be viewed as undermining the religious ethos of an institution. In the cases of Smith and Grady v United Kingdom
 the ECtHR held that Article 8 (right to a private life) had been violated by the British Royal Air Force’s investigation and dismissal of two serving officers, solely due to their sexual orientation. The ECtHR noted that such issues encompass an intimate aspect of private life and serious reasons by way of justification would be required for dismissing a person due to their sexuality.
 The reasons put forward by the UK for this policy against homosexuals were; ensuring discipline within the armed forces, it would endanger operational efficiency and lower morale within the force.
 The ECtHR rejected these defences in finding a violation of Article 8. It therefore appears that investigating an individual’s sexual orientation and dismissal solely based on sexual orientation violates the ECHR. 

130. The Supreme Court has held that offering protection to families that are not based on marriage does not infringe the protection of the marital family under Article 41. In Mhic Mhathúna the plaintiffs argued that the support provided to single parents with children, under the tax and social welfare codes, infringed the protection of the marital family under Article 41 of the Constitution.
 In the High Court, Mrs. Justice Carroll stated that the protections provided for single parents did not undermine or attack the institution of marriage. The payments to single parents were justified on the basis of the needs of children within the single parent family. This approach was approved by the Supreme Court. 
131. Hogan and Whyte note that this line of argument was accepted by the Bundesverfassungsgericht (German Constitutional Court) which held that nothing within the German Constitution prevented the State from introducing a life partnership scheme. Marriage was only available to opposite sex couples and not same sex couples. The Bundesverfassungsgericht held that the institution of marriage would not be damaged by the concept of life partnership.
 It therefore appears that the arguments that similar rights for other forms of families would undermine the Irish constitutional protection for marriage are misplaced. Mee has considered issues relating to the introduction of same sex civil partnerships and the constitutionality of such provisions. Mee notes that such partnerships, rather than undermining marriage, may end up supporting this institution as “…the institution of marriage appears to be harmed by the painful breakdown of opposite sex marriages where one of the partners is homosexual and would not have entered into the marriage if society has been willing to recognize same sex full civil partnership.”
 Mee states that on the whole, an Irish court would find same sex full civil partnership to be acceptable under the Constitution.

IHRC SUMMARY

· Equality and non-discrimination are cornerstones of international human rights law and this encompasses gay, lesbians and bisexuals. 

· The ECtHR has stated that discrimination on the basis of sexual orientation is generally prohibited by the ECHR. EU law also protects against discrimination on the basis of sexual orientation in a number of areas. 

· The Irish Constitution contains a general equality provision; however it is unclear as to whether discrimination on the basis of sexual orientation is constitutionally prohibited. Irish legislation prohibits discrimination on the basis of sexual orientation in relation to employment and access to goods and services. A comprehensive examination may be required to assess the religious ethos exception in relation to constitutional law and human rights law as a whole. 
VIII Cohabitation 

(a) The 2008 Scheme Provisions

132. The following measures are included within the 2008 Scheme which deal with the issue of cohabitation: Head 123 defines ‘cohabitants’ as same or opposite sex couples who live in an intimate relationship, but who are not married to each other or related to each other by a prohibited degree of relationship. The following factors are taking into account when considering whether persons are cohabiting: (a) duration of the relationship; (b) the nature and extent of common residence; (c) whether or not a sexual relationship exists; (d) degree of financial dependence or interdependence and arrangements for financial support; (e) joint purchase of property; (f) degree of commitment to a shared life; (g) care and support of children; (h) performance of household duties and (i) reputation and public aspects of the relationship. No one factor is more important than the other. Head 123(4) provides for ‘qualified cohabitants’. This is a cohabitant couple who has lived together as a couple for three years, or if there is a child of the relationship for two years. While many of the provisions under Part 7 of the 2008 Scheme apply to ‘qualified cohabitants’, Head 123(5) states that all cohabitants may apply to the Court to get a declaration that they are ‘qualified cohabitants.’ This is despite the fact that the relationship has not lasted for the requisite period provided under Head 123(4). 

133. Chapter 2 of Part 7 of the 2008 Scheme allows cohabitants to enter into agreements which may generally regulate the distribution of assets in the event of that the relationship breaks down. Under Head 124(7) this agreement may be set aside if a Court believes that enforcing the agreement would cause serious injustice. Chapter 3 of Part 7 of the 2008 Scheme provides for a variety of tenancy rights, power of attorney rights and rights in relation to the Domestic Violence Act 1996. Chapter 4 of Part 7 of the 2008 Scheme provides for a system of redress for cohabitants in a variety of areas including inter alia succession, property, maintenance and pensions. In determining whether a cohabitee should be granted such redress, the Court has to consider a variety of factors in relation to the rights and duties of each of the cohabitees. In addition, cohabitees may make agreements which set down the responsibilities towards each other in the event of the relationship breaking down. 

(b) Past Irish Research on Cohabiting Couples

134. The Law Reform Commission has previously recommended that cohabitation should refer to same sex or opposite sex couples who are ‘living together’ in an intimate relationship and recommended having elements of a contract model and redress model.
 The contract model would allow cohabiting couples to enter into cohabitation agreements which would allow cohabiting couples to agree on how to distribute assets and entitlements in the event of the relationship coming to an end.
 The redress model would operate as a default system for those who do not enter into cohabitation agreements. This redress model (or ‘presumptive cohabitation’) would provide a safety net to address the need of cohabitees in the event of the relationship breaking down, and in particular those who are in a vulnerable position. This should, according to the LRC, apply to areas such as property, succession, maintenance, social welfare, taxation, pensions, domestic violence and health care.
 In accessing the redress systems, the LRC noted the possibility that time periods (2 years for cohabitants with children, three years for those without children) could be utilised to establish cohabitation, but preferred to allow cohabitants apply for relief “…in circumstances where serious injustice would arise if no right of application were granted.”

135. The Colley Report noted that for opposite sex couples, marriage is an option so as to provide persons to that relationship with certain supports.
 The Working Group considered a number of means of recognising cohabitation arrangements for opposite sex couples including contractual arrangements, a presumptive scheme, a registration scheme in the form of limited or full civil partnership and legislative review and reform.
 The Colley Report stated that a contractual scheme, which could possibly be combined with the other options would “offer cohabiting opposite sex couples the possibility of regulating their relationship to suit their circumstances…”
 The Colley Report also outlined the rights which should come with a presumptive scheme, as well as the rights which should apply where other schemes to be utilised.

(c) Relevant International and National Human Rights Standards

136. In Saucedo Gomez v Spain the ECtHR stated that social reality recognises that many persons cohabit without formalising their relationship through marriage. Within such non-formal unions, the State enjoys a wide margin of appreciation in deciding what rights attach to such relationships.
 While persons in such partnerships may be considered a de facto family for the purposes of Article 8 of the ECHR, there is no discrimination in restricting certain benefits to married couples. However, where a benefit is provided to a cohabiting opposite sex couple, to ensure compliance with the prohibition against discrimination in the ECHR, such a benefit should also be made available to same sex cohabiting couples.

137.  In Karner v Austria the ECtHR found a violation of Article 8 in conjunction with Article 14 of the ECHR. In this case, Mr. Karner had been in a long-term same sex relationship with his partner. His partner died. If Mr. Karner had been in an opposite sex non-marital relationship, he would have been allowed continue tenancy; however he was denied this possibility on the grounds that he was in a same sex partnership. The Court found that this constituted discriminatory treatment in the enjoyment of Convention rights. The Court rejected the Austrian argument that difference in treatment between cohabiting opposite sex and cohabiting same sex couples was justifiable on the basis of protecting the “traditional family”.
 In 2004, the House of Lords, after examining arguments under the Human Rights Act 1998, stated that for the purposes of the Rents Act 1977, a same sex partner of a deceased tenant could continue the tenancy in his own right.
 The legislation protected both marital couples and cohabiting unmarried opposite sex couples. The Law Lords held that the legislation could be interpreted as also protecting same sex cohabiting couples. The House of Lords considered that if the legislation had not been read in this way, then it would have been contrary to the Human Rights Act 1998. 
138. Within Ireland there is no regulation of the relationships of cohabiting couples. The 2008 Scheme proposes a number of measures which may ameliorate hardship where a cohabiting relationship breaks down. 
IHRC SUMMARY

· Where the State provides rights for unmarried couples there should be no discrimination on the basis of sexual orientation. 

· The IHRC will submit detailed comments on the cohabitation provisions once the Civil Partnership Bill is published. 

IX The Rights of Transgendered Persons

139. The IHRC reiterates the position taken in September 2008, in relation to concerns that Irish law does not conform to international or European standards relating to the rights of Transgendered persons.

140. By virtue of the European Convention on Human Rights, Transgendered persons have a right to marry in their acquired gender.
 In Goodwin the Court stated that the UK was in breach of Article 12 by not allowing a male to female transsexual marry her partner. The Court stated that there had been notable developments in science and the study of transsexuality. The Court said that it was artificial to assert that post-operative Transgendered persons had not been deprived of the right to marry because, according to law, they remained able to marry a person of what had previously been the opposite gender but was now the same gender. In particular, the Court criticised the strictly biological focus upon an individual’s gender noting the increased awareness and understanding of transsexuality and the impact it has on an individual’s private life.
 Ireland has yet to address the impact of Goodwin within legislation.
141. As noted above, the European Court of Human Rights has held that states party to the ECHR must recognise the post-operative status of transgendered persons and also allow them to marry persons of their own former gender. In the case of Lydia Foy v An t-Ard Chlaraitheoir and Others, McKechnie J. did not deal specifically with the issue of the right of transgendered persons to marry, though he indicated that if the Applicant in that case had been free to marry, he would have held that the failure of Irish law to permit a transgendered person to marry in her acquired gender would have amounted to a breach of her rights under the European Convention.

142. The UK Gender Recognition Act, 2004 provides that upon submission of appropriate medical evidence and fulfilment of other conditions, transgendered persons can have their acquired gender officially recognised and can obtain a new birth certificate showing that gender. If otherwise free to marry, a transgendered person can then marry a person of her/his previous gender. Transgendered persons cannot, however, marry persons of their new gender, which would amount to a same gender or same sex marriage. They would have to enter into a civil partnership instead.

143. The European Court of Human Rights has held that the failure of UK law to allow transgendered persons to marry persons of the same gender is not in breach of the European Convention so long as they are allowed to enter into a civil partnership where the benefits and obligations are very similar.
 This can, however, cause significant difficulties, as for example in the Parry case, where the Applicants had originally entered into a heterosexual marriage but the male partner had later transitioned so that they were both of female gender. They wished to remain married but were informed they would have to divorce and then enter into a civil partnership instead.

144. The Irish Government is, of course, obliged by the terms of the Belfast/Good Friday Agreement to ensure equivalent protection of the rights of transgendered persons as applies in Northern Ireland, including in relation to their right to marry and/or enter into civil partnerships. The Civil Partnership Bill could provide a convenient opportunity to consider how best to provide for transgendered persons who want to form lasting relationships with persons of the same gender as they have become. The UK scheme under the Gender Recognition Act, 2004 could provide a starting point for that discussion and a chance to resolve some of the difficulties that have arisen in connection with that scheme.

IHRC SUMMARY

· The Civil Partnership Scheme 2008 is an opportunity for the Government to consider the rights and entitlements of Transsexual persons to enter into marriage or civil partnership. 
· In line with ECHR law, the Irish Government should recognise the rights of Transsexuals to marry in their acquired gender.
Discussion Document on the Scheme of the Civil Partnership Bill 2008





December 2008








� For detailed information on the work of the IHRC, see � HYPERLINK "http://www.ihrc.ie" ��www.ihrc.ie�.


� Dr. Katherine Zappone recused herself from the drafting and decision making process in relation to this discussion document on the 2008 Scheme. 


� At an international level, the IHRC has raised its concerns in relation to the lack of recognition of same sex partnerships in Irish law before the Human Rights Committee on the occasion of their examination of Ireland’s third periodic report on ICCPR. The IHRC called on the Government to adopt measures which would recognise the civil partnership rights of same sex couples. IHRC, Submission to the UN Human Rights Committee on the Examination of Ireland’s Third Periodic Report on the ICCPR (March 2008), pp 94- 96; IHRC, Further submission on the Examination of Ireland’s Third Periodic Report in relation to the List of Issues (July 2008) p. 8, para. 12.


� Constitution Review Group, Report of the Constitution Review Group (Dublin: Stationery Office, 1996).


� Report of the Constitution Review Group, p. 336.


� Mee, J. and Ronayne, K., Partnership Rights for Same Sex Couples (Dublin; Equality Authority, 2000). 


� Equality Authority, Implementing Equality for Lesbians, Gays and Bisexuals (Dublin, 2002). 


� Implementing Equality for Lesbians, Gays and Bisexuals, p. 20. 


� Implementing Equality for Lesbians, Gays and Bisexuals, p. 28. 


� Implementing Equality for Lesbians, Gays and Bisexuals, p. 28. 


� IHRC, The Rights of De Facto Couples (March 2006). 


� The Rights of De Facto Couples, p. 1. 


� The Rights of De Facto Couples, pp 9-10. 


� The Rights of De Facto Couples, pp 128-138. 


� Options Paper on Domestic Partnership (Government Publications: November 2006). 


� Options Paper on Domestic Partnership, p. 48, para. 7.01. 


� Options Paper on Domestic Partnership, p. 48, para. 7.03. 


� Options Paper on Domestic Partnership, p. 49, para. 7.03. 


� Options Paper on Domestic Partnership, p. 49, para. 7.05.


� Options Paper on Domestic Partnership, p. 51, para. 7.23.


� Tenth Progress Report: The Family (Dublin: Stationery Office, 2006).


� Tenth Progress Report: The Family p. 87. 


� Green Party Manifesto, General Election: 2002, p. 22. 


� Fine Gael, Civil Partnership (2004). 


� This term refers to both the Multi-Party Agreement (MPA) made between political parties and the British and Irish Governments and the British-Irish Agreement (BIA) between the States of Ireland and Britain. In popular usage both agreements are commonly known as the Belfast/Good Friday Agreement. There is some academic debate about the legal status of the agreement. Morgan has stated that only the BIA is of legal significance (A. Morgan, The Belfast Agreement: A Practical Legal Analysis). However, Campbell, Ní Aoláin and Harvey have said that the Agreement as a whole is “…best understood as a hybrid, containing elements of constitutional settlement and international legal discourse.” see C. Campbell, F. Ní Aoláin and C. Harvey “The Frontiers of Legal Analysis: Reframing the Transition in Northern Ireland” [2003] 66(3) Modern Law Review 317 at p. 333. 


� Section 6, Part 1 of the Belfast/Good Friday Agreement, 1998. O’Cinnéide states that key political and media debates on the Belfast/Good Friday Agreement overlook the legal commitment within the Agreement on the equivalence of human rights and equality protections within the two jurisdictions on the island of Ireland. See, Colm O’ Cinnéide (Equality Commission for Northern Ireland/Equality Authority), Equivalence in Promoting Equality: The Implications of the Multi-Party Agreement for the Further Development of Equality Measures for Northern Ireland and Ireland (Belfast/Dublin: January 2006). 


� ICJ, Advisory Opinion, Applicability of the Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement of 26 June 1947 (1988) ICJ Reports 12 at 34. See also Article 13 of the Draft Declaration on the Rights and Duties of States, 1949 which provides that each State has a “…duty to carry out in good faith its obligations arising from treaties and other sources of international law, and it may not invoke provisions in its constitutions or its laws as an excuse for failure to perform this duty.” 


� See the cases of O’Neill and Quinn v Governor of Castlerea Prison [2004] IESC 7 (29 January 2004) and Doherty v Governor of Portlaoise Prison [2002] 2 IR 252. For recent confirmation that international agreements, which have not been incorporated into Irish law, cannot provide rights for individuals, see Dubsky v Minister for Justice, Equality and Law Reform [2005] IEHC 422 (13 December 2005). In this case, Macken J. stated that Article 29 of the Constitution does not allow an individual to challenge actions under international law but only refers to relations between Ireland and other States. Macken J. made reference to In re O’Leighleis [1960] I.R. 93 to support this contention. In Re O’Leighleis the Irish Supreme Court noted the dualist nature of the Irish legal system in refusing to apply the ECHR within the domestic legal system. The ECHR was applicable upon the State but not within the State.


� Doherty v Governor of Portlaoise Prison [2002] 2 IR 252 at 265, per Murray J. 


� Robinson v Secretary of State for Northern Ireland [2002] UKHL 32. Lord Bingham (at para. 11) stated that the provisions of the Northern Ireland Act 1998 (which implemented the Belfast/Good Friday Agreement) were in effect a constitution and provisions should be read “generously and purposively, bearing in mind the values which the constitutional provisions are intended to embody.”


� Part 2 of the Civil Partnership Act 2004 deals with civil partnerships in England and Wales; Part 3 of the 2004 Act outlines the provisions of civil partnership applicable to Scotland. Part 4 of the Civil Partnership Act relates to issues surrounding civil partnership and Northern Ireland. 


� Section 1(1) of the 2004 Act. 


� Part 2 of the 2004 Act outlines in detail provisions relating to civil partnerships for those seeking to enter into such partnerships within England and Wales.


� Part 3 of the 2004 Act outlines in detail provisions relating to civil partnerships for those seeking to enter such partnerships within Scotland. 


� Part 4 of the 2004 Act outlines in detail provisions relating to civil partnerships for those seeking to enter such partnerships within Northern Ireland. This discussion document shall refer to the Northern Ireland provisions of the 2004 Act when making comparing provisions under the 2008 Scheme. 


� Chapter 1, Part 5 of the 2004 Act. 


� Chapter 2, Part 5 of the 2004 Act. 


� Section 1(3) of the 2004 Act. 


� Head 3 of the 2008 Scheme. 


� Head 9 and Head 10 of the 2008 Scheme. 


� Head 11 of the 2008 Scheme. 


� Head 142 of the 2008 Scheme. 


� Head 145 of the 2008 Scheme. 


� Section 31 of the Family Law Act, 1995 (Ireland).


� Section 33 of the Family Law Act, 1995 (Ireland). This exemption cannot be granted “…unless the applicant shows that its grant is justified by serious reasons and is in the interests of the parties to the intended marriage.”


� See Sections 146 to 148 of the 2004 Act; see Heads 15 to 18 of the 2008 Scheme. 


� There is no equivalent provision with the Irish Civil Registration Act, 2004 or the 2008 Scheme relating to prisoners and their ability to enter into a marriage or civil partnership. 


� Under Head 57 of the 2008 Scheme, civil partners cannot make an application for dissolution unless they lived apart from one another for a period or periods amounting to, at least two years during the previous three. In addition, proper provision has to be made for one or other of the civil partners. 


� There is no such requirement within the 2008 Scheme or for marriage in relation to the Divorce Act 1996. 


� Section 171 of the 2004 Act allows a court to refuse dissolution after 5 year separation on grounds of grave hardship. 


� In this regard, the 2008 Scheme does not allow for separation as such, however certain interim financial orders may be made pending the dissolution of a civil partnership. 


� Head 58 of the 2008 Scheme. 


� Head 49 of the 2008 Scheme.


� Section 173 to Section 177 of the 2004 Act. 


� Section 191 of the 2004 Act deals with issues relating to property disputes and civil partners; Section 192 deals with other areas of dispute relating to issues outside real property (i.e. anything other than a house or piece of land). 


� The 2008 Scheme contains no precise obligations in relation to financial obligations of a civil partner in relation to a non-biological child. 


� Section 3 of the Children (Northern Ireland) Order 1995. 


� Section 7(1C) of The Family Law (Northern Ireland) Act 2001 allows a step-parent (and now a civil partner) to acquire parental rights (except in relation to consent to adoption) and responsibilities by making an application to the court to acquire parental responsibility. 


� Section 201 of the 2004 Act. 


� “Child of the family” refers to a child of a married couple, or to two people who are civil partners of each other, including any child placed with them (other than for fostering) or who is treated as such as a child of the family. 


� Section 210 of the 2004 Act. 


� Section 211 of the 2004 Act. 


� Section 219 of the 2004 Act. 


� Section 246(1) of the 2004 Act states: “In any provision to which this section applies, references to a stepchild or step-parent of a person (here, “A”), and cognate expressions, are to be read as follows-


A’s stepchild includes a person who is the child of A’s civil partner (but is not A’s child);


A’s step-parent includes a person who is the civil partner of A’s parent (but is not A’s parent);


A’s stepdaughter includes a person who is the daughter of A’s civil partner (but is not A’s daughter);


A’s stepson includes a person who is the son of A’s civil partner (but is not A’s son);


A’s stepfather includes a person who is the civil partner of A’s father (but is not A’s parent);


A’s stepmother includes a person who is the civil partner of A’s mother (but is not A’s parent);


A’s stepbrother includes a person who is the son of the civil partner of A’s parent (but is not the son of either of A’s parents);


A’s stepsister includes a person who is the daughter of the civil partner of A’s parent (but is not the daughter of either of A’s parents)”. 


� Section 249 of the 2004 Act. See also Schedule 23 of the 2004 Act. See Head 28 of the 2008 Scheme. 


� Section 250 of the 2004 Act amends the Gender Recognition Act, 2004. 


� Section 251 of the 2004 Act, which amends the Sex Discrimination Act, 1975. Section 252 of the 2004 Act amends the Sex Discrimination (Northern Ireland) Order 1976 so as to prohibit discrimination on the basis of civil partnership in the employment field. See Head 84 (Employment Equality Act) and Head 85 (Equal Status Act) of the 2008 Scheme. 


� Section 254 of the 2004 Act and Schedule 24 of the 2004 Act. 


� Schedule 25 of the 2004 Act also amends certain enactments in relation to pensions, which equalise civil partner entitlement with that of married couples.


� Section 255(2) of the 2004 Act. 


� Within the last number of years, there have been a variety of Governmental reports and reports from statutory agencies in relation to the rights of same sex couples and of cohabiting couples; see generally, Equality Authority, Partnership Rights of Same Sex Couples (January 2001); IHRC, The Rights of De Facto Couples (March 2006), Department of Justice, Equality and Law Reform, Options Paper presented by the Working Group on Domestic Partnership (November 2006); Law Reform Commission, Report on Rights and Duties of Cohabiting Couples (December 2006); All Party Oireachtas Committee on the Constitution, Tenth Progress Report-The Family (2006). 


� European Union Agency for Fundamental Rights, Homophobia and Discrimination on the Grounds of Sexual Orientation in the EU Member States (June 2008); Thomas Hammarberg, Viewpoints: Time to Recognise that Human Rights Principles apply also to Sexual Orientation and Gender Identity (May 2008); Keynote Address of Her Excellency, Mrs. Louise Arbour, Keynote Address to the International Conference on LGBT Human Rights (July 2006). 


� International Commission of Jurists, The Yogyakarta Principles: Principles on the Application of International Human Rights Law in Relation to Sexual Orientation and Gender Identity (March 2006); International Conference on LGBT Human Rights, Declaration of Montreal (July 2006);


� Article 12 ECHR, Article 16, Universal Declaration of Human Rights; Article 23(2), ICCPR. Article 9 of the EUCFR is worded in a gender neutral way, stating the right to marry and found a family must be in accordance with national laws. European Union law does not allow EU institutions to set down a definition of marriage for Member States, as the EU has no competence in this area of law. 


� Communication No. 902/1999, Joslin v New Zealand, CCPR/C/75/D/902/1999, para. 8.3. 


� Article 26 of the ICCPR states: “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”


� Ibid. Concurring Opinion of Mr. Rajsoomer Lallah and Mr. Martin Scheinin.


� Same sex couples in Belgium, California (In re Marriage Cases (2008) 43 Cal.4th 757 the Californian Supreme Court held that the restriction of marriage to opposite sex couples was contrary to the Constitution as marriage was a fundamental right, subsequently overturned by Constitutional amendment), Massachusetts (In Goodridge v Dept. of Public Health, 798 N.E.2d 941 (Mass. 2003), the Massachusetts Supreme Court declared the prohibition of same sex marriage as a violation of the Constitution as it was an affront to dignity and equality) , Spain, South Africa (Minister of Home Affairs v Fourie [2005] ZACC 19); Norway (from 1 January 2009) and The Netherlands may undertake a ceremony of marriage. On October 10 2008, the Connecticut Supreme Court in a 4-3 decision found that not providing marriage to homosexuals violated the due process and equality clauses of the Connecticut constitution (Case SC 17716, Kerrigan v Commissioner of Public Health (28 October 2008)). In November 2008, the Nepalese Supreme Court directed the Nepalese Government to draft laws which permit same sex marriage. 


� EU FRA, Homophobia and Discrimination on the Grounds of Sexual Orientation in the EU Member States (June 2008). 


� Homophobia and Discrimination on the Grounds of Sexual Orientation in the EU Member States, pp 58-59. 


� Application no. 36536/02, B & L v United Kingdom, 13 September 2005, para. 36. 


� Goodwin v United Kingdom [2002] 35 EHRR 447 at para. 100. 


� Goodwin v United Kingdom [2002] 35 EHRR 447 at para. 99. 


� On 4 November 2008, 52% of voters on Californian Proposition 8 inserted a provision into the Californian Constitution which limited marriage to a union between men and women. Therefore, same sex marriage is prohibited under the Californian constitution. 


� A large number of Canadian provinces had allowed same sex marriage from 2003 onwards due to a number of high profile court cases. The Civil Marriage Act 2005 extended marriage to same sex couples throughout Canada. 


� The Norwegian law allowing for same sex marriage will come into effect on January 1 2009. 


� Conaway v Deane (Md. 2007) 932 A.2d 571; Hernandez v Robles (N.Y. 2006) 855 N.E.2d 1; Andersen v King County (Wash. 2006) 138 P.3d 963; Morrison v Sadler (Ind.Ct.App. 2005) 821 N.E.2d 15; Standhardt v Superior Court (Ariz.Ct.App. 2003) 77 P.3d 451; Baker v Nelson (Minn. 1971) 191 N.W.2d 185, appeal dismissed (1972) 409 U.S. 810; Dean v District of Columbia (D.C.App. 1995) 653 A.2d 307, Lewis v Harris (N.J. 2006) 908 A.2d 196 and Baker v State (Vt. 1999) 744 A.2d 864.


� Information on the status of same sex marriage and civil partnerships within various European countries are taken from two publications: Waaldjik, K. “Others May Follow: The Introduction of Marriage, Quasi-Marriage, And Semi Marriage for Same Sex Couples in European Countries” [2004] New England Law Review 569 and Wintemute, R. “Marriage or ‘Civil Partnership’ for Same Sex Couples: Will Ireland Lead or Follow the United Kingdom” in Binchy W. and Doyle, O. eds, Committed Relationships and the Law (Dublin; Four Courts Press, 2006). For a historical commentary on the state of the law in Europe in 2001, see generally, Part II, Section E in Wintemute, R. and Andenaes, M. Legal Recognition of Same Sex Partnerships: A Study of National, European and International Law (London; Hart, 2001). 


� “Law Opening Up Marriage to Persons of the Same Sex and Amending Certain Provisions of the Civil Code”, “Others May Follow”, pp 581 et seq. 


� Goodridge v Dept. of Public Health, 798 N.E.2d 941 (Mass. 2003). 


� Marshall CJ, Greaney J., Ireland J. and Cowin J. (Spina, Sosman and Cordy JJ. Dissenting).


� Article 1 of the Declaration of Rights, as amended by Article 106 of the Massachusetts Constitution provides: “All people are born free and equal and have certain natural, essential and unalienable rights; among which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring, possessing and protecting property; in fine, that of seeking and obtaining their safety and happiness. Equality under the law shall not be denied or abridged because of sex, race, color, creed or national origin.”


� Article 10 provides, in relevant part: “Each individual of the society has a right to be protected by it in the enjoyment of his life, liberty and property, according to standing laws . . . .”


� The Fourteenth Amendment to the US Constitution states: “No State shall…deny to any person within its jurisdiction the equal protection of the laws.”


� For a legislative enactment to pass the strict scrutiny test, it must be “…suitably tailored to serve a compelling State interest” (see City of Cleburne v Cleburne Living Centre (1985) 473 U.S. 432 at 440, per Justice White). This heightened standard is utilised where there is a significant abridgment of a fundamental right or where the rights of a ‘suspect class’, who have been traditionally discriminated against. To date, the United States Supreme Court has determined that race, national origin, religion, alienage and poverty are suspect classes. Where legislation is particularly aimed at any person within this grouping, only a compelling State interest will allow the law to remain in place as being constitutional, despite the equality guarantee within the US constitution. 


� Craig v Boren (1976) 429 U.S. 190. 


� Mathews v Lucas (1976) 427 U.S. 495. 


� Mills v Habluetzel (1982) 456 U.S. 91 at 99 per Rehnquist J.


� 798 N.E.2d 941 (please note that there are no page numbers or paragraph numbers within the judgment). 


� Loving v Virginia (1967) 388 U.S. 1. 


� In concluding, Mr. Justice Greaney stated in relation to the acceptance of this judgement by ordinary people: “Simple principles of decency dictate that we extend to the plaintiffs, and to their new status, full acceptance, tolerance and respect. We should do so because it is the right thing to do.”


� Article 1, Section 1 of the Californian Constitution provides “All people are by their nature free and independent and have inalienable rights. Among these are enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety, happiness and privacy.” 


� Article 1, Section 7(a) of the Californian Constitution states “A person may not be deprived of life, liberty, or property without due process of law or denied equal protection of the laws…”


� (2008) 43 Cal.4th 757 at pp. 48 et seq. 


� (2008) 43 Cal.4th 757 at pp. 36-47. This near equalisation of rights was brought about under the provisions of the Domestic Partner Act. The Court stated that the adoption of the Domestic Partner Act did not in and of itself lead to the finding that same sex partners should be able to enter into a marital relationship. If this Act had not been adopted, the judgment would still have been the same. 


� In re Marriage Cases (2008) 43 Cal.4th 757, pp. 66 et seq. of the judgement. The Court noted the seminal case of Perez v Sharp (1948) 32 Cal.2d 711, where the Californian Supreme Court found that legislation prohibiting inter-racial marriages was unconstitutional. This was despite the fact that since the foundation of California, such marriages were prohibited. The Californian court noted that “…history alone is not invariably an appropriate guide for determining the meaning and scope of this fundamental constitutional guarantee.” A transcript of the judgement is available from the website of the Californian Supreme Court at � HYPERLINK "http://www.courtinfo.ca.gov/opinions/archive/S147999.PDF" ��http://www.courtinfo.ca.gov/opinions/archive/S147999.PDF� (last viewed 26 November 2008).


� (2008) 43 Cal.4th 757, p. 115. The Californian Supreme Court had noted that practices in the not so distant past which were all well established rules of legal certainty included within the US: bans on inter-racial marriage; exclusion of women from certain occupations and ‘separate but equal’ policies (pp. 115-116). 


� (2008) 43 Cal.4th 757, pp 93 et seq. Under the strict scrutiny standard, differentiation by statutory classification is only allowable where (1) the difference is constitutionally legitimate and serves a compelling State interest and (2) the differential treatment is necessary (and not merely reasonably related) to serve the compelling State interest. 


� (2008) 43 Cal.4th 757, p. 98. 


� (2008) 43 Cal.4th 757, p. 102. The Californian Supreme Court (at p. 105) went on to note that “…the distinction drawn by the current California statutes between the designation of the family relationship available to opposite sex couples and the designation available to same sex couples impinges upon the fundamental interest of same sex couples in having their official family relationship accorded dignity and respect equal to that conferred upon the family relationship of opposite-sex couples.”


� (2008) 43 Cal.4th 757, p. 102.


� Kerrigan v Commissioner of Public Health (28 October 2008, a full transcript of the judgment is available on the website of the Connecticut Supreme Court, see � HYPERLINK "http://www.jud.ct.gov/external/supapp/Cases/AROcr/CR289/289CR152.pdf" ��http://www.jud.ct.gov/external/supapp/Cases/AROcr/CR289/289CR152.pdf� (last viewed 26 November 2008). The dissents in the case may also be accessed on this site. Please note that the judgments do not contain any page numbers or paragraph references. 


� This claim was based on a number of the provisions of the Connecticut Constitution: Article 1, Section 1: “All men…are equal in rights…”; Article 1, Section 8 provides in the relevant part “No person shall…be deprived of life, liberty or property without due process of law…”; Article 1, Section 10 provides: “All courts shall be open, and every person, for an injury done to him in his person, property or reputation, shall have a remedy in due course of law, and right and justice administered without sale, denial or delay.”; Article 1, Section 20 states: “No person shall be denied the equal protection of the law nor be subjected to segregation or discrimination in the exercise or enjoyment of his civil or political rights because of religion, race, color, ancestry or national origin.”


� Minister of Home Affairs v Fourie [2005] ZACC 19.


� [2005] ZACC 19 at para. 53 (Sachs J).


� [2005] ZACC 19 at para. 59, Sachs J. noted that previous decisions relating to the rights of same sex couples had all noted the societal development of family life beyond the confines of heterosexual relationships. 


� [2005] ZACC 19 at para. 60 (Sachs J.).


� [2005] ZACC 19 at para. 74 (Sachs J.).


� [2005] ZACC 19 at para. 156 (Sachs J.).


� In the event that the Executive and/or legislative had ignored the judgment, then the Marriage Act was to be read as allowing same sex marriages, [2005] ZACC 19 at paras 157 et seq. (Sachs J.).


� The Hindustan Times ‘Nepal SC Approves Same Sex Marriage’ Wednesday, 19 November 2008.


� Conaway v Deane (Md. 2007) 932 A.2d 571; Hernandez v Robles (N.Y. 2006) 855 N.E.2d 1; Andersen v King County (Wash. 2006) 138 P.3d 963; Morrison v Sadler (Ind.Ct.App. 2005) 821 N.E.2d 15; Standhardt v Superior Court (Ariz.Ct.App. 2003) 77 P.3d 451; Baker v Nelson (Minn. 1971) 191 N.W.2d 185, appeal dismissed (1972) 409 U.S. 810; Dean v District of Columbia (D.C.App. 1995) 653 A.2d 307, Lewis v Harris (N.J. 2006) 908 A.2d 196 and Baker v State (Vt. 1999) 744 A.2d 864.


� Sosman J. noted that many cases, including Loving v Virginia emphasised the procreation or possibility to procreate as being fundamental to the institution of marriage and “fundamental to our very existence.” 


� Dissenting opinion of Baxter J., (2008) 43 Cal.4th 757 at p. 5. 


� (2008) 43 Cal.4th 757, at p. 1. 


� (2008) 43 Cal.4th 757 at p. 7. 


� (2008) 43 Cal.4th 757 at p. 9. Baxter J. quoted Stein, “Symposium on Abolishing Civil Marriage: An Introduction” (2006) Cardozo Law Review 1155, where (at p. 1157) it was noted that as of January 2006, “…39 States had either passed laws, amended their constitution (or both) so as to prohibit same sex marriage, deny recognition of marriage from other jurisdictions, and/or deny recognition to other types of same sex relationships.” 


� (2008) 43 Cal.4th 757 at p. 16. 


� (2008) 43 Cal.4th 757 at p. 18. 


� (2008) 43 Cal.4th 757 at p. 19. 


� (2008) 43 Cal.4th 757 at p. 20. 


� (2008) 43 Cal.4th 757 at pp 20-21. 


� (2008) 43 Cal.4th 757 at pp 23 et seq. 


� (2008) 43 Cal.4th 757, Corrigan J. Dissent., p. 1. 


� (2008) 43 Cal.4th 757 at pp 6-7. 


� (2008) 43 Cal.4th 757 at p. 8. 


� See above, footnote 102. 


� Section 11(c) of the Matrimonial Clauses Act, 1973. 


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at paras 5-9.


� Section 215 of the Civil Partnership Act 2004 treats certain overseas relationships, including those conducted as marriages, as civil partnerships once they met a number of formalities (all of which were met in this case).


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at paras 5-9. 


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at paras 26-33. 


� Article 14 ECHR states “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 49. Potter J. also noted the comments of Baroness Scotland upon introducing the Civil Partnership Bill (at para. 51): “[It] offers a secular solution to the disadvantages which same sex couples face in the way they are treated by our laws…” Potter J. also referred to the comments of Jacquie Smith (paras 52-53), then Deputy Minister for Women and Equality who stated that civil partnership was “[a] historic step on what has been a long journey to respect and dignity for lesbians and gay men in Britain…” While civil partnerships provide “rights and responsibilities that run alongside civil marriage…Members on both sides of the House understand and feel very strongly about specific problems of same sex couples…”


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at paras 61-62. 


� In Application no. 56501/00, Mata Estevez v Spain (10 May 2001), the ECtHR stated that long term same sex relationships do not fall within the scope of the right of family life under the Convention. This was a unanimous ruling by the ECtHR. Potter J. referred to the case of M v Secretary of State for Work and Pensions [2006] 2 WLR 637, where the House of Lords held that Article 8 does not currently protect homosexual relationships within the scope of private and family life.


� In this regard, Potter J. agreed with Lord Nicholls judgment in M v Secretary of State for Work and Pensions [2006] 2 WLR 637, where at page 645, it was stated that it is for Contracting States to decide whether homosexual relationships can constitute family life. 


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 69. 


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at paras 76-77. In the case of M v Secretary of State for Work and Pensions a distinction in rate of child support payable to a former partner (who is caring for the children) between a homosexual living with her partner and a heterosexual living with her partner was found not to be contrary to Article 8 (family life and private life) (in conjunction with Article 14). 


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 87. Potter J. noted that in not granting the title of marriage to civil partners “the Government declined to alter the deep rooted and almost universal recognition of marriage as a relationship between a man and woman…”


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 89.


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 118.


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 119.


� Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) at para. 122.


� Section 2(2) (e) of the Civil Registration Act 2004. 


� A number of interpretations have been provided as to the purpose and effect of the Preamble. In Norris v Attorney General [1984] IR 36 at 64, O’Higgins C.J. stated that the reference to the Holy Trinity and Jesus Christ proclaimed “a deeply religious conviction and faith and an intention to adopt a Constitution consistent with that conviction and faith and with Christian beliefs.” 


� Article 40 protects ‘Personal Rights’; Article 41 deals with issues relating to ‘The Family’; Article 42, ‘Education’; Article 43, ‘Private Property’ and Article 44, ‘Religion’. 


� Ryan v Attorney General [1965] IR 294 at 312 per Kenny J. In McGee v Attorney General [1974 IR 284 at 318, Walsh J. stated “Articles 41,42 and 43 emphatically reject the theory that there are no rights without laws, no rights contrary to law and no rights anterior to the law. They indicate that justice is placed above the law and acknowledge that natural rights, or human rights, are not created by law but that the Constitution confirms their existence and gives them protection.” 


� Re Article 26 and the Regulation of Information (Services Outside the State for the Termination of Pregnancies) Bill 1995 [1995] 1 IR 1 at 43, per Hamilton CJ. It was also stated that the Courts recognised the Constitution as the fundamental law of the State and “…at no stage recognised the provisions of natural law as being superior to the Constitution.” For a critique to this aspect of the judgement, see Hogan, G.W. and Whyte, G. F: J.M. Kelly: The Irish Constitution (Dublin; Lexis Nexis Butterworths, 2004), pp 1257 et seq. The authors note that inter alia there was a failure to acknowledge that judges had previously relied on concepts on natural law in encapsulating the unenumerated rights provisions of the Constitution. 


� The State (Nicolaou) v An Bord Uachtala [1996] IR 567, at 643, per Walsh J. 


� In Zappone v Revenue Commissioners [2006] IEHC 404, Mrs. Justice Dunne relied on the 19th century English case of Hyde v Hyde (1866) LR 1 PandD 130 where Palles CB defined marriage as between a man and a woman. Hyde has been continuously followed within the British Courts and throughout much of the common law world. 


� TF v Ireland [1995] 1 I.R 321, per Hamilton CJ at p. 372. 


� Murray v Ireland [1985] IR 532 at 536 This was adopted by the Supreme Court in TF v Ireland [1995] IR 321.


� D.T. v C.T. [2003] 1 ILRM 321. 


� Foy v An tArd Chláraitheoir (Unreported, 9, July 2002). Please note that the judgment does not contain any paragraph numbers.


� Zappone v Revenue Commissioners [2006] IEHC 404 (14 December 2006), Mrs. Justice Dunne.


� Mrs. Justice Dunne did not substantially deal with this pre-empted defence, however she did note that US and Canadian jurisprudence mentioned that procreation, and the ability to procreate, was not an essential element of the marriage relationship. 


� In relation to this pre-empted defence, Mrs. Justice Dunne noted that the plaintiff’s argued that failing to recognise gay marriage, would result in a failure to protect children raised within gay marriage.


� The third anticipated defence was in relation to the historical limitation of marriage to opposite sex couples. The plaintiffs’ relied on the judgments in Goodwin and I. In addition, reliance was placed on a British case Wilkinson and Kitzinger v Attorney General [2006] EWHC 835 (Fam). In Wilkinson, Potter J. rejected claims by the plaintiffs that there was an obligation to recognise their British Columbia marriage under conflict of law rules. While this constituted discrimination, it was within the margin of appreciation allowed by the ECtHR as an alternative status of civil partnership was available under the Civil Partnership Act, 2004. The plaintiffs’ in this case argued that the lack of a similar type civil partnership scheme in Ireland would possibly violate provisions of the ECHR. 


� The plaintiffs argued that society’s values on marriage and homosexuality have evolved considerably since 1937 when the Constitution was enacted. The Court was therefore under a duty to interpret the Constitution as a living instrument. Entering into a marriage is based on mutual love and affection of the parties, and public or moral condemnation by the majority could be no reason for not vindicating the plaintiffs’ right to marry. 


� Goodwin v United Kingdom [2002] 35 EHRR 447; I v United Kingdom [2003] 36 EHRR 53. Extensive reference was also made to Halpern et al v AG of Canada [2003] 65 OR (4) 161 and Goodridge v Dept. of Public Health, 798 N.E.2d 941 (Mass. 2003) where both courts held in favour of arguments extending marriage to same sex couples. 


� Ghaidan v Mendoza [2004] 4 All ER 1162 at para. 32. The plaintiff’s further relied on issues relating to marital privacy and a number of cases (some discussed above) where courts found that guarantees of equality and non-discrimination necessitated the interpretation of same sex marriage into constitutional rights protections. 


� See Baker v Nelson 291 Minn. 310; Jones v Halihan 501 S.W. 2d 588 (1973); Dean v District of Columbia [1995] 653 A. 2d 307 and the dissents in Goodridge. The defendants noted how courts in Indiana, Oregon, New Jersey, Washington and New York had all specifically criticised and refused to follow the majority decision in Goodridge. 


� Mrs. Justice Dunne referred to the English case of Wilkinson & Kitzinger v Attorney General [2006] EWHC 835 (Fam) where Potter J. rejected a claim by the plaintiffs that their British Colombian marriage be recognised in England under conflict of law rules. 


� At the time of this judgement, Canada, Massachusetts, South Africa, Spain, The Netherlands and Belgium all permitted same sex marriage. In October 2008, this number had risen to seven jurisdictions (this figure excludes California). On 1 January 2009, Norway will become the eighth jurisdiction to permit same sex marriage. 
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