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1
INTRODUCTION

The Irish Human Rights Commission (IHRC) has a statutory remit to endeavour to ensure that the human rights of all persons in the State are fully realised and protected, in law, in policy, and in practice. The IHRC seeks to ensure that Irish law and policy meet the standards of best international practice relating to human rights. Its functions include keeping under review the adequacy and effectiveness of law and practice in the State relating to the protection of human rights, and making recommendations to Government as it deems appropriate in relation to measures which the IHRC considers should be taken to strengthen, protect and uphold human rights in the State. In the present instance, the IHRC is making recommendations to the Government under Section 8(d) of the Human Rights Commission Act 2000 on the measures the IHRC considers should be taken to ensure that the statutory procedure employed for the recovery of possession of a local authority dwelling meets the standards that are guaranteed under the European Convention of Human Rights (“ECHR”).
Local authorities are charged with providing affordable housing to those individuals who qualify under the provisions of the Housing Acts 1966-2004. Local authorities thus manage much of the State’s public housing stock and in the course of this management, they have responsibilities not only to individual tenants, but also to the neighbours of those tenants. 

This submission considers the issue of how local authorities deal with “anti-social” behaviour and how local authorities approach the issue of eviction and re-possession of premises. Clearly local authorities must be able to deal with anti-social behaviour. However, this must be done in a manner which respects fundamental human rights. 

This submission is made following an analysis of the jurisprudence of the European Court of Human Rights (“ECtHR”) concerning the procedural safeguards required where a local authority seeks to recover possession of a local authority dwelling, with due regard to recent High Court Judgments in Donegan v Dublin City Council, Ireland and the Attorney General
 (“Donegan” ) Dublin City Council v Gallagher
, (“Gallagher”), and Pullen and others v Dublin City Council
 (“Pullen”).
 While some of those Judgments are under appeal, this submission suggests that the existing mechanism for eviction and re-possession is inappropriate and that there is a clear need for law reform on the basis of the ECtHR jurisprudence on the issue. 
In brief the IHRC recommends that the Government takes steps to remedy the current lack of protection of the rights of local authority tenants under Articles 6, 8 and 14 of the ECHR by amending the existing legislation. Pending the introduction of such legislation, the IHRC recommends that local authorities be advised by Government of their statutory obligations under section 3 of the ECHR Act 2003 and of the alternative legal mechanisms available to them in terms of possession proceedings.

2
 SECTION 62 OF THE HOUSING ACT 1966 
Section 62 of the Housing Act 1966 (“section 62”) provides for a statutory procedure for the recovery of possession of a local authority dwelling by the local authority. A local authority must first serve the tenant with a Notice to Quit. In the case where a tenant does not give up possession, under the provisions of section 62, a local authority may make an application to the District Court for a warrant for possession. According to the case law to date, the District Court Judge can only consider whether the procedural formalities, as required by Statute, were followed and does not have any discretion in respect of the underlying merits of the application in deciding whether to grant the warrant for possession.
 Subject to any stay in proceedings put in place by the Court, the local authority may immediately execute the warrant for possession. 
Where a local authority tenant has been subject to section 62 possession proceedings on the basis of a decision by a local authority that the tenant has engaged in anti-social behaviour,
 the future entitlements of the individual will also be affected. The Housing (Miscellaneous Provisions) Act 1997 (“1997 Housing Act”) provides that where a local authority considers that a person was engaged in anti-social behaviour it may refuse to make, or defer the making of a letting of a dwelling to such a person.
 Also under section 16 of the Housing Act 1997, the Health Service Executive (“HSE”) may also determine that such an individual is not entitled to a payment of rent supplement allowance for private accommodation.
 [Indeed, it was found in Pullen that a standard local authority tenancy agreement provides that a tenant evicted for breach of the tenancy agreement will be;
deemed for the purpose of re-housing, to have deliberately rendered himself homeless…may not be provided with another home by the [local authority] until such time as the [local authority] is satisfied that the evicted tenant and his family are capable of living and are agreeable to live in the community without causing a further breach of this condition.

3
RECENT HIGH COURT DECISIONS

i)
Anthony Donegan v Dublin City Council, Ireland and the Attorney General (“Donegan”)
In Donegan, Mr Donegan’s tenancy was terminated on the basis that he would not exclude his son, who the local authority considered was engaging in anti-social behaviour, from his home.
 Mr Donegan disputed this allegation claiming that his son was a drug addict and not a drug dealer. When Mr Donegan did not give up his tenancy, the local authority made an application to the District Court, pursuant to section 62 for a warrant for possession of his home.

The Plaintiff argued that the procedure under section 62, which allows a person to be evicted by an organ of the State without the burden of giving reasons which can be examined on the merits by an independent tribunal, did not contain the requisite procedural safeguards to afford him the rights as guaranteed by Article 8 of the ECHR (right to respect for private, family life and the home). 
In its judgment of 8 May 2008, the High Court issued a declaration of incompatibility under section 5 of the ECHR Act 2003, stating that section 62 was incompatible with Article 8 of the ECHR. Laffoy J held that the facts of Donegan fell squarely within the authority of the ECtHR judgment in Connors v the United Kingdom,
 (“Connors”) which is referred to below. Connors concerned the eviction of a gypsy family from their home by a local authority. The IHRC understands that the Donegan decision has been appealed to the Supreme Court by the State.
ii)
Dublin City Council v. Liam Gallagher (“Gallagher”)
In Gallagher, Mr Gallagher had made an application to the local authority to succeed his mother’s tenancy after she passed away. The application was rejected on the basis that the local authority stated that Mr Gallagher did not fulfil the criteria set down in the Local Authority’s Scheme of Letting Priorities, in relation to the duration of residence. Mr Gallagher disputed this finding claiming that he had in fact been resident in the home for the required period. Mr Gallagher was then served with a Notice to Quit. Mr Gallagher did not give up possession of the house and section 62 proceedings were initiated by the local authority. The case was referred from the District Court to the High Court to clarify the effect of the ECHR Act 2003 on section 62 proceedings.

In his judgment of 11 November 2008, O’Neill J issued a second declaration of incompatibility under section 5 of the ECHR Act 2003, stating that section 62 of the Housing Act 1966 was incompatible with Article 8 of the ECHR. The judgment referred to Connors and also to the more recent ECtHR judgment in McCann v the United Kingdom,
 (“McCann”) which will also be referred to below.
iii)
Pullen and others v Dublin City County Council (“Pullen”)
Pullen concerned a dispute between the local authority and Mr and Mrs Pullen, in relation to alleged anti-social behaviour. Throughout the investigation by the local authority of the alleged anti-social behaviour the Plaintiffs disputed that they were involved in anti-social behaviour and argued that instead they were being harassed by neighbours. Similar to Donegan and Gallagher, following the investigation by the local authority, a Notice to Quit was served on Mr and Mrs Pullen, which in turn led to section 62 proceedings being initiated when the Plaintiffs did not give up possession.

The IHRC was invited by the Court to intervene as amicus curiae in the proceedings. The judgment in Pullen was delivered on 13 December 2008, by Ms Justice Irvine. In its judgment the High Court found that the local authority in performing its functions as an organ of the State failed to have regard to the Plaintiff’s rights under Article 6(1) (right to a fair hearing) and Article 8 of the ECHR and were in breach of section 3 of ECHR Act 2003 which requires organs of the State to perform their functions in accordance with the ECHR, as there was an alternative legal mechanism available to the local authority to seek possession of a local authority dwelling, under section 14 of the Conveyancing Act 1881. According to the Court this would have allowed the District Court examine the merits of the application for possession, and given the Plaintiffs a full opportunity to defend the allegations of anti-social behaviour.
4
EUROPEAN CONVENTION ON HUMAN RIGHTS
i)
Article 6(1) of the ECHR
Article 6(1) of the ECHR provides:

in the determination of…civil rights and obligations…everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.
Article 6 has been interpreted by the ECtHR as the “right to a court”.
 In considering whether issues under Article 6 arise in a case, the ECtHR will consider the nature of the civil right or obligation raised rather than the way in which it is determined.
 Recently the ECtHR has given a wider interpretation of the matters that come within Article 6(1) protection, for example, decisions concerning claims for sickness benefit,
 non-contributory welfare schemes,
 housing benefit,
 and even to a family’s honour and good name.
 In Connors the ECtHR considered that decisions concerning the eviction of an individual from their home by a public authority will also come within Article 6(1).
 
In assessing Article 6, the ECtHR will have regard to whether the decision-making body that took the initial decision was an “independent” body. In Bryan v the United Kingdom
, that Court stated that: 

In order to establish whether a body can be considered "independent", regard must be had to the manner of appointment of its members and to their term of office, to the existence of guarantees against outside pressures and to the question whether the body presents an appearance of independence (see, inter

alia, the Langborger v. Sweden judgment of 22 June 1989, Series A

no. 155, p. 16, para. 32).

In circumstances where the local authority which receives complaints and carries out investigations into alleged anti-social behaviour also makes the decision to evict the tenant on the basis of those investigations, it follows that the local authority will lack the requisite level of independence to satisfy Article 6(1) requirements, as it has a direct interest in the decision made. Similarly it follows that this absence of independence at local authority level could be remedied if the decision to evict was subject to a full review by an independent and impartial tribunal or Court, which could come to its own conclusions in relation to the merits of the decision to seek the eviction of the local authority tenant, and reverse the decision if appropriate. 
In this regard, in Albert and Le Compte v Belgium,
 the ECtHR held that even where a body determining disputes over “civil rights and obligation” does not comply with Article 6(1) in relation to being independent, the requirements under the Article will be met where the proceedings before that body are subject to control by a judicial body that has full jurisdiction.
Currently, the only independent oversight of a local authority decision to evict a tenant under section 62 proceedings is the application by the local authority for a warrant for possession in the District Court. However, as noted previously, Irish case law to date has indicated that the District Court does not have the jurisdiction to consider and determine the underlying merits of the application, and is limited to considering whether the legal formalities as required by Statute were followed. Thus, it follows that the District Court proceedings would not satisfy the requirements of an independent and impartial tribunal as required by Article 6(1) of the ECHR. 
Under Irish law, any decision of a local authority to evict a tenant may be subject to judicial review proceedings. In Tsfayo v. the United Kingdom
 the ECtHR considered whether judicial review proceedings could provide a sufficient remedy, in circumstances where the initial decision making body did not meet the requirements of Article 6(1). In that case, the Court stated that it is necessary to have regard to such factors as; 

…the subject matter of the decision appealed against, the manner in which that decision was arrived at and the content of the dispute, including the desired and actual grounds of appeal.

In Tsfayo the ECtHR held that where the decision was based on a finding of fact, where professional knowledge was not required to take a decision, and where the finding was not merely incidental to a broader judgment on policy, judicial review would not be a sufficient remedy as the Court in judicial review proceedings would not have the jurisdiction to consider the merits of the initial decision (the findings as to fact).
 
In this regard, it must be recalled that it is well established in Irish case law that judicial review proceedings are not concerned with the merits of a decision under review but with the legality of the procedure by which the decision was reached.
 In Gallagher, O’Neill J noted the limitations of judicial review in relation to proceedings under section 62 where there is a dispute on the facts that form the basis of the decision to terminate the tenancy:

The question necessarily arises as to whether Judicial Review is an adequate alternative remedy where the dispute is solely or mainly one of fact…..Even if successful in such an application the process of judicial review would not have given a hearing on the merits of his case against the complainant. It would, in all probability, have led to a decision by this court to remit the matter back to the complainant so that a proper hearing on the relevant issues could be conducted.
Therefore neither of the two independent mechanisms for oversight of local authority decisions to evict tenants (the District Court hearing or a High Court Judicial Review hearing) appear to have sufficient jurisdiction to provide a remedy that would meet the procedural requirements of Article 6(1) as neither set of proceedings will examine the underlying factual dispute.
ii)
Article 8 of the ECHR
Article 8 of the ECHR provides:
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 
Article 8(1) refers to the “the right to respect for…home”. The ECtHR’s case-law provides that a “home” for the purpose of Article 8, is not dependant on a person’s lawful occupation of the premises.
 Where interference by the State comes within the scope of Article 8(1), the ECtHR will then consider whether the interference comes within the exceptions provided for in Article 8(2). Article 8(2) of the ECHR allows the State to justify interference with these rights where such an interference was in accordance with the law, pursued a legitimate aim, and was proportionate to the aim pursued and thus “necessary in a democratic society”.
 
Both Connors and McCann, as referred to in the above-mentioned High Court decisions, concerned the evictions of local authority tenants. The ECtHR considered that there was an interference with the applicants’ Article 8 rights, holding that the loss of one's home is a most extreme form of interference. In Connors and McCann the ECtHR accepted that the interference was in accordance with the law and pursued a legitimate aim, and thus the central question for the ECtHR turned on whether the interference was proportionate to the aim pursued and thus “necessary in a democratic society”. 
In Connors, the ECtHR set out the relevant principles in assessing the necessity of an interference with the Article 8 right to “home” by the use of summary possession proceedings. The ECtHR noted that although each State Party has a “margin of appreciation”, this will tend to be narrower where the rights at stake are crucial to an individual’s effective enjoyment of intimate key rights. The Court went on to state:

…in spheres such as housing, which play a central role in the welfare and economic policies of modern societies, it will respect the legislature’s judgment as to what is in the general interest unless that judgment is manifestly without reasonable foundation …It may be noted however that this was in the context of Article 1 of Protocol No. 1, not Article 8 which concerns rights of central importance to the individual’s identity, self-determination, physical and moral integrity, maintenance of relationships with others and a settled and secure place in the community.. Where general social and economic policy considerations have arisen in the context of Article 8 itself, the scope of the margin of appreciation depends on the context of the case, with particular significance attaching to the extent of the intrusion into the personal sphere of the applicant.
 
The ECtHR has also emphasised that the “procedural safeguards” available to the individual are “crucial considerations” in assessing the proportionality of the interference.
 In Connors, the Court stated that it will consider whether 
the decision-making process leading to measures of interference was fair and such as to afford due respect to the interests safeguarded to the individual by Article 8.

In Connors, the ECtHR held that legislation which did not allow the applicants to dispute the application of a possession order before an independent tribunal did not meet the procedural safeguards as envisaged by Article 8.

The procedural safeguards available to the individual will be especially material in determining whether the respondent State has, when fixing the regulatory framework, remained within its margin of appreciation. In particular, the Court must examine whether the decision-making process leading to measures of interference was fair and such as to afford due respect to the interests safeguarded to the individual by Article 8. 

In McCann the ECtHR went on to state that where an individual is at risk of eviction from their home the proportionality of such a measure should also be determined by an independent tribunal.
 Therefore, Article 8 reaches further than mere Article 6 fair hearing requirements, as Article 8 requires that the proportionality of a measure also be assessed by an independent tribunal or Court. Recently, in Cosic v Croatia
, a case concerning the eviction of a tenant from her home by the State, the ECtHR stated:

 …the Court notes that when it comes to the decisions of the domestic authorities, their findings were limited to the conclusion that under applicable national laws the applicant had no legal entitlement to occupy the flat. …. However, the guarantees of the Convention require that the interference with an applicant’s right to respect for her home be not only based on the law but also be proportionate under paragraph 2 of Article 8 to the legitimate aim pursued, regard being had to the particular circumstances of the case. Furthermore, no legal provision of domestic law should be interpreted and applied in a manner incompatible with Croatia’s obligations under the Convention (see Stanková v. Slovakia, cited above, § 24).

…the Court reiterates that the loss of one’s home is a most extreme form of interference with the right to respect for the home. Any person at risk of an interference of this magnitude should in principle be able to have the proportionality and reasonableness of the measure determined by an independent tribunal in the light of the relevant principles under Article 8 of the Convention, notwithstanding that, under domestic law, his or her right of occupation has come to an end (see McCann v. the United Kingdom, no. 19009/04, § 50, 13 May 2008).

The ECtHR also rejected the UK Government’s argument, in both Connors and McCann, that it was open to the applicants in those cases to apply for judicial review proceedings. The ECtHR considered in Connors that judicial review was not well adapted for the resolution of sensitive factual questions which was better left to the County Court responsible for ordering the possession order. This is similar to the Court’s reasoning in relation to Article 6(1) cases (see above). In addition, in McCann, the ECtHR considered that the judicial review proceedings, like the possession proceedings, did not provide any opportunity for an independent tribunal to examine whether the applicant's loss of his home was proportionate under Article 8(2) to the legitimate aims pursued.  
The ECtHR has also considered the consequences of evicting a person from a dwelling under Article 8. In Stankova v. Slovakia
 the ECtHR held that even where a domestic court considers an application for possession and grants the application on the merits, where an individual is evicted without alternative accommodation being provided, this may also produce effects that are incompatible with Article 8. Thus if a local authority tenant is evicted with no alternative accommodation provided by the State, this may raise a separate issue under Article 8 of the ECHR.
This would appear to be relevant to the proceedings under section 62 and under the Housing Act 1997, that provides that on the one hand an application for housing may be deferred or refused, and on the other that an application for rent supplement for private rented accommodation may also be refused, where the person has been evicted from their local authority dwelling for alleged anti-social behaviour. As noted, the standard local authority tenancy agreements provide that the tenant will be deemed to have made himself homeless if evicted on this ground. It is noted that the HSE, which administers the provisions of rent supplement payments is effectively bound by the determination of the local authority that the person engaged in anti-social behaviour, and the HSE does not come to an independent assessment of the application itself. 
Where the local authority has an alternative legal mechanism available that would allow an individual to defend his home and legal rights in front of an independent tribunal, this is a factor that will be relevant in the Court’s assessment of the proportionality of the measure. In this regard, the High Court has found that section 14 of the Conveyancing Act 1881 provides a tenant with an independent hearing before a Court in connection with possession proceedings for a breach in the tenancy agreement. 

iii)
Non Discrimination under Article 14 of the ECHR

Article 14 of the ECHR provides:
The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

Article 14 is only applicable if the matter falls within one or more of the substantive provisions of the ECHR. As already set out, Article 8 and Article 6(1) issues may arise where the eviction of a local authority tenant is concerned.
In Larkos v. Cyprus
 a State tenant claimed a violation of Article 14 in conjunction with Article 8 on the basis that he enjoyed less security of tenure than a tenant of a private landlord. The ECtHR held that Article 14 was applicable in that case. In this regard, the ECtHR accepted Mr Larkos’ claim that he was, as a tenant renting accommodation from the State, and so was in an analogous position to a tenant renting accommodation from a private landlord. In this case the Court considered that no reasonable and objective grounds were provided by the State for not extending the protections available to private tenants, to State tenants. 
It is noted in the Irish context that the Private Residential Tenancies Act 2004 (“PRT Act 2004”)
 established additional legal protection for tenants in the private sector. Significantly, it establishes the Private Residential Tenancies Board (“the Board”). The principle function of the Board is the resolution of disputes arising between private landlords and tenants, including disputes surrounding the termination of the tenancy.
 The Board’s dispute resolution function replaces the role of the Courts at the initial stage of the dispute. The PRT 2004 Act also contains provisions relating to the procedures for the termination of a tenancy, including gradated notice periods linked to the duration of a tenancy.
The procedural protections and dispute resolution functions provided for within the PRT Act 2004 compare unfavourably with the statutory scheme applicable to local authority tenants, who are subject to summary eviction pursuant to section 62, and the IHRC considers that this may therefore raise an issue under Article 14 of the ECHR. 
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CONCLUSION AND RECOMMENDATIONS
The IHRC is concerned that the procedure under section 62 does not conform with international human rights standards relating to the security of tenure of tenants living in local authority dwellings. 

The procedural safeguards which now apply to private tenants under the PRT Act 2004 are in striking contrast to the current absence of procedural safeguards in place for local authority tenants. In particular, the procedure provided for under section 62 does not allow an individual to dispute the merits of an application for a warrant for possession against him or have the proportionality of this measure examined before an independent and impartial tribunal. Furthermore, where there is a factual dispute, judicial review proceedings are insufficient to satisfy the requirements of Articles 6 and 8 of the ECHR. Finally, the Conveyencing Act 1881 arguably provides local authorities with an alternative legal mechanism that would provide a tenant with an independent hearing before a Court to resolve any conflicts of evidence in relation to the merits and proportionality of the decision to evict the tenant. However, it is noted that this mechanism remains untested as to whether it will satisfy the requirements of the ECHR and it may be preferable to amend the Housing Act 1966 to either allow the District Court Judge to hear and determine the substance of the case or to extend the remit of the Private Residential Tenancies Board to cover the situation. 
On the basis of the above, the IHRC makes the following recommendations:

· The IHRC recommends that the Government take steps to remedy the current lack of protection of the rights of local authority tenants under Articles 6, 8 and 14 of the ECHR, with particular regard to the lack of procedural safeguards for local authority tenants who are subject to possession proceedings. Steps taken could be in the form of amending legislation.
· Given the protection currently available to individuals in private rented accommodation, as provided for under the Private Residential Tenancies Act 2004, extending similar protection to public tenants should be considered in any proposed amendment of the law in order to ensure compatibility with Article 14 ECHR.

· The IHRC recommends that all local authorities in the State be advised by the Department of Environment, Heritage and Local Government of their statutory obligations under section 3 of the ECHR Act 2003, with particular regard to ensuring procedural safeguards are in place when it is proposed to evict a local authority tenant from their home. 
· On a local level, and in the absence of appropriate amending legislation the IHRC further recommends that local authorities are advised of the alternative legal mechanisms available to them in terms of possession proceedings. For instance, the IHRC recommends that local authorities in the State are made aware of the procedure under section 14 of the Conveyancing Act 1881 that would allow for the merits of a warrant for possession to be determined before a Court. 

· The IHRC recommends that in drafting amending legislation, the Government should consider referring the draft legislation to the IHRC pursuant to its statutory function under section 8(b) of the Human Rights Commission Act 2000. Any such referral should provide adequate time for it to give its considered opinion on this complex issue.
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