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It is a great honour to be asked to launch these two remarkable books here this evening.  It is not often that an author presents two such substantial and valuable pieces of original and diverse scholarship at one sitting.  Yet that is precisely what Dr Anne-Marie O’Neill is doing this evening.  It is an extraordinary achievement and Dr O’Neill is to be applauded on presenting here this evening two original, pioneering works of genuine scholarship making a serious contribution to one of the most shamefully neglected areas of Irish law and Irish life.

Irish Mental Health Law is a uniquely valuable publication as it draws together the scattered strands of Irish law as it relates to the person with mental disability and combines them in a single text. The text both outlines the position of the person with mental disability in Irish law and offers the benefit of a comparative perspective since the position of the person with mental disability in international human rights law and the law in common law jurisdictions similar to that of Ireland is discussed alongside the person’s position in Ireland. The comparative analysis so conducted yields an interesting result.  It reveals that many aspects of Irish mental health law are out of step with internationally agreed standards and with mental health laws in modern democracies and with the modern practice of psychiatric medicine.  

In political terms Irish Mental Health Law highlights the ways in which the law may both reflect and affect society’s perception of the person with mental disability. It emphasises the role of the law in supporting the abilities of the person with mental disability and in encouraging the inclusive and equal contribution of that person as a member of society.

Dr O’Neill correctly makes the point on the opening page that people with mental disability are people first, people with many different characteristics only one of which is a disability. Accordingly she explains that a person with mental illness or intellectual disability should not be defined in a reductionist fashion by reference to his/her disability but rather as “person with mental health difficulties” or a “person with an intellectual disability.” 

An analysis of the structure of the book reveals that it is not only of interest to readers wishing to follow the evolution of Irish mental health law but is also comprehensive in its treatment of its subject. In Chapter 1 the book traces the history of Irish mental health law from earliest times to the present day highlighting the interaction between developments in treatment and care of people with mental disability and legislative changes. 
It then sets out the structure of the current psychiatric services and outlines the care and welfare entitlements of the person with mental disability. Having set out the existing law the chapter then examines the rights of the person with mental disability under the European Convention on Human Rights and the role which the recently enacted European Convention on Human Rights Act 2003 may play in facilitating the assertion of the European Convention rights of the person with mental disability in domestic Irish law.

Moving from this basis the book discusses the law as it affects the person with mental health difficulties in his/her contact with the health services. In Chapter 2 it outlines the law which applies to the admission of person with mental health difficulties to hospital whether as a voluntary or detained patient. The position of the patient under the Mental Treatment Act 1945 (which is still in force) and the Mental Health Act 2001 (yet to be brought fully into force) is outlined and analysed in a manner which is particularly helpful for anyone wishing to learn

how the law in this context is about to be changed in Ireland.

In Chapters 3 and 4 the book proceeds to examine the patient’s rights after admission to hospital. These include the patient’s right to information and the patient’s substantive rights in relation to treatment. The latter category of rights include the potentially controversial issues of the necessity to obtain the consent of the patient to psychiatric treatment and the patient’s right to refuse treatment. Proceeding in logical progression Chapter 5 analyses the patient’s rights on discharge from hospital with a strong recommendation that legislation entitling a patient to a detailed aftercare plan on discharge be put in place with the co-operation of the patient’s general practitioner and a community care team.

Chapter 6 of the books discusses and critically examines the structure and potential role of Mental Health Tribunals set up under the Mental Health Act 2001 which have been heralded as the means by which Irish 
law will be brought into compliance with the European Convention on Human Rights in relation to the issue of review of legality of detention of patients involuntarily admitted to psychiatric hospitals. Dr O’Neill assesses whether the system proposed will in practice live to up to its stated aims concluding that further safeguards need to be put in place to ensure that the review will be truly independent and unequivocally effective in protected the rights of people with mental health difficulties involuntarily admitted to hospital. 

The book proceeds in Chapter 7 to examines criminal law’s treatment of the offender with mental disability pointing out that the criminal law as it applies to people with mental disability requires re-evaluation to take account of the fact that the persons to whom it applies may not only be offenders but are also people with a disability whose needs must be addressed as early as possible in the interaction with the criminal justice system if any form of meaningful rehabilitation is to be achieved. The current law relating to the insanity defence 
is set out in detail and the proposals for reform 

under the Criminal Law (Insanity) Bill 2002 analysed. Uniquely the entitlement of people detained in prison to psychiatric treatment is also examined and the necessity for the enactment of legislation conferring a definitive right to psychiatric treatment and psychotherapy on people detained in prisons highlighted. 

Thereafter in Chapters 8 to 10 the book reveals how the law assesses, protects and vindicates the capacity of the person with mental disability. Matters such as the legal capacity of a person with mental disability to contract, that person’s capacity to make a will, his/her capacity to consent to medical treatment and the wardship jurisdiction of the High Court are treated in a manner which is designed both to inform and provoke thought. In particular the point is made that if the law in its provisions is over-protective of people with mental disability that in itself may constitute discrimination since the law by so providing fails to recognise and endorse the abilities and the right to self determination of the person with mental disability.  

The sensitive matter of the legal capacity of the person with mental disability to enter into and sustain intimate personal and family relationships and in particular such matters as marital capacity and capacity in the context of guardianship of children is set out comprehensively and clearly. Dr O’Neill highlights in this context the desirability of an  informed, tailored and supportive response to the relationship difficulties caused by mental disability arguing consistently with terms of judgments emanating from the European Court of Human Rights that a decision to sever family relationships and in particular those of parents and children should only be made as a last resport when all supportive measures have been tried and failed. 

Finally there is an examination of the legal capacity of the person with mental disability under public law including that person’s civil and political rights such as the right to vote, the impact of incapacity on the judicial process including on such matters as the giving of  evidence and on other capacities such as the right to drive. The chapter emphasizes the role of legislation in creating an equal and inclusive society which supports the disability of the person with mental disability and endorses his/ her ability to contribute to the democratic process. 

Taken in its entirety this book constitutes a valuable and up to date contribution to the existing body of writing on mental health law.

The publication of Irish Mental Health Law was preceded some months earlier by the publication of a smaller but nonetheless no less valuable work - Wards of Court in Ireland. This text outlines the nature of the exercise of wardship jurisdiction in Ireland. It explains for the reader’s benefit that a person may be taken into wardship and a committee appointed to look after the person’s welfare and/or the person’s estate where a person is a minor (and consequently under a legal disability) or is found to be (in the words of the statute of 1871 ) “of unsound mind” and incapable of managing his/her person and affairs and there is good reason for invoking the protection of the court.  “Wards of Court in Ireland” outlines the criteria and procedures for bringing a person into wardship, the court’s powers after a person has been brought into wardship and the means of discharging a person from wardship and assesses them critically for compliance international human rights standards in the field of mental disability. Wards of Court in Ireland also outlines and discusses the law relating to enduring powers of attorney – a practical mechanism which may be used where a person wishes to appoint an attorney to look after his/her affairs in the event that s/he becomes mentally incapacitated. The text has the additional advantage of having an Appendix containing the relevant Wardship and Enduring Powers of Attorney forms so that it in addition to provoking thought Wards of Court in Ireland is of significant practical value to anyone acting for a party to wardship proceedings or considering the execution of enduring power of attorney.  
Both Irish Mental Health Law and Wards of Court in Ireland are essential reading for any person with a disability who is concerned as to how his/her disability may affect his/her rights under the law.  They are also essential additions to the library of any lawyer or legislator interesting in any of the fields of medical, disability, or human rights law. They should also be of interest to anyone involved in Irish politics for they shed light into corners of political neglect drawing the issues directly affecting people with mental disabilities out of the shadows into the clear and uncompromising light of 

day. This is a significant feature of the publications because they clearly illustrate how the rights of people with mental disabilities seem only to be refracted in current legislation enacted by the Oireachtas. I use the term “refracted” - as a continuous thread running through Dr O’Neill’s books is that the provisions of current Irish legislation has a tendency inaccurately to assume that carers’ perceptions of the interests of people with mental disabilities are necessarily the same as the interests of the person himself/herself. Again and again she illustrates 
that this assumption is out of step with fully consultative policy making in the field of mental disability and more 
fundamentally out of step with the principles of democratic government which should forthrightly endorse the principle that there be “nothing about us without us”. History has taught us that in Ireland there is tendency to seek tidy institutional solutions to the difficult issue of mental disability.  It has also taught us that carers’ perceptions of the interests of people with mental disability have required refinement over the years. Recognising and legislatively endorsing the right of each individual with a mental disability to exercise his/her abilities and fulfil his/her dreams and ambitions is a difficult and challenging task. That is the challenge which the 21st century presents to members of Irish society.  Dr O’Neill’s books highlight the philosophy of paternalism which underlies some of provisions of Irish law and in so doing also identify the individual interests of the person with mental disability which have yet to be endorsed in Irish law. As such her books may be seen as a challenge to a small minority who may wish to 
maintain the status quo but as expressing the 
fundamental beliefs and aspirations of others. Either way they make powerful statements about the position of the person with mental disability in Irish society which cannot be ignored by those planning the future of contemporary Ireland.
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