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A. Preliminary

1. Pursuant to the Order of this Honourable Court made on the 23rd March 2007 granting the Human Rights Commission (the Commission) leave to participate as amicus curiae in the within appeal, the present outline written submission addresses in general terms certain aspects of the legal issues raised in these and the related proceedings that are within the ambit of the Commission’s remit and in respect of which the Commission believes its input may be of assistance to this Honourable Court.

2. The Court granted liberty to the Commission to appear on the issues before the Court and within the ambit of the Commission’s statutory function. It was noted by the Chief Justice that the wide terms of the Order would involve the Commission in a measure of choice consistent with its role and interest, and of necessity the present submission is selective. In addition, this submission has been prepared in accordance with the concern and undertaking of the Commission to be brief, strictly impartial and to offer its assistance only in respect of matters that might not be addressed by the parties. The four themes that the Commission has chosen to address are as follows:-

i. The principles relating to the protection of private and family life in an immigration context as reflected in the most recent decisions of the European Court of Human Rights;

ii. The principles relating to the protection of children in an immigration context as they derive from other international human rights instruments to which Ireland is a party;

iii. The principles relating to the requirement for an effective remedy in this context; and

iv. The impact of the judgment of the European Court of Justice in Chen on the decision of the Supreme Court in L & O v Minister for Justice Equality & Law Reform.

B. ECHR Principles and Recent Case Law

General Principles of Interpretation

3. The concept of State responsibility for the protection of fundamental rights is at the heart of the European Convention on Human Rights. States have negative and positive obligations under the Convention: not to interfere with core human rights, and to protect those within their jurisdiction from violations. A positive obligation may also require action to give effect to rights, such as the promotion of family life through the admission of a family member to the country.
 Further, in accordance with the ideas expressed in the Preamble and in Article 1, the Convention is intended to guarantee rights that are practical and effective, not theoretical and illusory.
 Thus, rights must not be subject to conditions for their exercise which render them useless. 

4. The Convention allows the State a margin of appreciation in deciding how best to give effect to the rights enshrined in it pursuant to its obligations under Article 1 and Article 13 (provision of effective remedies for violation of Convention rights). This has been defined as the degree of latitude accorded to the national authorities and courts in recognition of the fact that ‘by reason of their direct and continuous contact with the vital forces of their countries, the national authorities are in principle better placed than an international court to evaluate local needs and conditions.’
 By conceding a margin of appreciation to each national system, the European Court of Human Rights (ECtHR) has recognised that the Convention does not need to be applied uniformly by all States, but may vary according to local needs and conditions.
 The margin applies in relation to justifications for interference with a Convention right,
 the scope of positive obligations,
 and in assessing what constitutes objective and reasonable justification for difference in treatment under Article 14.
 The limits of the margin of appreciation vary according to the importance of the rights at stake, the purpose pursued by the State and the degree to which opinions within a democratic state may reasonably vary. Thus, the limit is wider in cases involving national security, planning policy, tax, and social and economic policy, and narrower in the fields of criminal law, free speech and private morality.

5. By definition the doctrine of the margin of appreciation is not available to national courts when they are considering Convention issues in their own countries.
 However, as Lord Hope pointed out in R v DPP, ex parte Kebilene [1999] 4 All ER 801, something akin to the margin of appreciation may operate in some circumstances in the domestic jurisdiction, because the alleged breach of the Convention may involve an area of judgment within which the judiciary will be inclined to defer to the considered opinion of the Minister or departmental official.

6. The ambit of the right to respect for private and family life as protected by Article 8 of the Convention is a broad one (see below). An interference with the right is permitted under Article 8(2) where it is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety, the economic well being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. These countervailing interests are exhaustive, not illustrative,
 and therefore the undoubted entitlement of States under international law to control immigration, which has been recognised and affirmed by the ECtHR in this context,
 is best regarded not as a free-standing legitimate aim but as a means of promoting one or more of the listed interests such as economic well-being or the prevention of disorder or crime.
 

7. All permissible grounds of interference, including the right to control immigration, are to be construed strictly.
 As stated by the ECtHR in Miailhe v France (1993) 16 EHRR 332 the exceptions in Article 8(2) are to be interpreted narrowly and the need for them in a given case must be convincingly established. Further, the permitted restrictions must not be applied for any collateral purpose.

8. An interference which is not in accordance with domestic law will breach the Convention regardless of whether it is justified.
  But legality, or the requirement that interference with rights is ‘in accordance with the law’ does not merely refer back to whether interference is allowed by domestic law but it also relates to ‘the quality of the law’, requiring it to be compatible with the rule of law, a concept inherent in all articles of the Convention.
  To comply with the rule of law the law itself must be sufficiently accessible and precise to enable the citizen to regulate his or her conduct and avoid all risk of arbitrariness. To conform to the requirements of accessibility and precision, a law conferring discretion must indicate its scope and set out the way discretion is to be exercised.

9. Once it is established that a particular interference is ‘in accordance with the law’ consideration turns to whether the measure in question has a legitimate aim and if so, whether the measure meets the Convention’s requirement of proportionality. The balance between the protection of individual rights and the interests of the wider community is at the heart of the Convention and a fair balance is achieved when interference with the individual’s rights is strictly proportionate to the legitimate aim pursued in restricting it.  As Sedley LJ stated in B v Secretary of State for the Home Department [2000] Imm AR 478:-

‘A measure which interferes with a human right must not only be authorised by law but must correspond to a pressing social need and go no further than is strictly necessary in a pluralistic society to achieve its permitted purpose; or, more shortly, must be appropriate and necessary to its legitimate aim.’

10. The requirement that a restriction on a fundamental right correspond to ‘a pressing social need’ and be ‘ necessary’ is strict; ‘necessary’ is not so flexible a term as ‘useful’ or ‘desirable’,
 and the phrase ‘necessary in a democratic society’ refers to a pluralistic, tolerant and broadminded society.
 In Sunday Times Ltd v United Kingdom (No. 2) (1979) 2 EHRR 245 the ECtHR, in considering the ‘margin of appreciation’ under Article 10 stated:-

‘The Court’s task, in exercising its supervisory jurisdiction, is not to take the place of the competent national authorities but rather to review under Article 10 the decision they delivered pursuant to their powers of appreciation.  This does not mean that the supervision is limited to ascertaining whether the Respondent exercised its jurisdiction reasonably and carefully in good faith; what the Court has to do is to look at the interference complained of in the light of the case as a whole and determine whether it was “proportionate to the legitimate aim pursued” and whether the reasons adduced by the national authorities to justify it are “relevant and sufficient”.’

11. Factors relevant to assessing the proportionality of a restriction have been held to include the extent of the interference,
 and whether there are fair procedures and safeguards against abuse.
 The absence of relevant and sufficient reasons for the restriction is likely to result in a finding that the restriction was not necessary or was disproportionate.
 However, although the consideration of whether there is a less restrictive alternative is generally also a relevant consideration to proportionality, on English authority it appears that ‘proportionality as to means’ has no application to cases involving expulsion where the issue is whether to expel or not, see R (Samaroo) v Secretary of State for the Home Department [2002] INLR 55; R (Sezek) v Secretary of State for the Home Department [2002] 1 WLR 348.
Immigration Law and Interferences with Family and Private Life

12. The right of a non-national to enter or remain in a country is not guaranteed by the European Convention on Human Rights, but as the ECtHR observed in its landmark decision in Abdulaziz, Cabales and Balkandali v United Kingdom (1985) 7 EHRR 471, immigration controls have to be exercised consistently with the obligations under the Convention. The right to family life is to be seen in the context of the right of States to control the entry of non-nationals onto their territory and consequently Article 8 does not oblige States to respect the choice by married couples of their matrimonial residence or to accept the non-national spouse for settlement in the country. As the authors of MacDonald’s Immigration Law and Practice (6th ed, 2005) have observed:-

“In the years that followed Abdulaziz there emerged two types of cases: those involving the expulsion of long-term residents, normally following criminal conviction, and those involving the expulsion or failure to admit third country nationals with family members in the Contracting State. The position of long-term residents would be more easily secured if they had family members in the Contracting State.  In considering whether an expulsion amounted to a breach of Article 8, the court would weigh the nature of any offence committed by the Applicant and the extent to which links with his country of origin had been severed, although the outcomes generally favoured State control.
 In cases concerning the expulsion or refusal to admit other third country nationals with close family members in the Contracting State, the family would need to demonstrate that there were ‘obstacles’ to family life being established elsewhere. In the 1990s the Commission’s jurisprudence was extremely tough on this issue; thus even the deportation of the mother of a British citizen child was declared compatible with the ECHR, as the child was of ‘an adaptable age’.
  In similar vein, the Court upheld a refusal to admit a child into a Contracting State where his parents had been granted humanitarian leave to remain, holding that there were no real obstacles to the parents returning to their country of origin.
  Divorced or separated parents had an apparent advantage, since the non-national parents were likely to encounter obstacles to enjoying their family life with children staying in the State of residence of the other parent, who could not be expected to accompany the non-national abroad.
  The case law of the Court also made a distinction between decisions on admission of a non-national to the territory of a State and expulsion, reflecting a difference in approach to positive and negative obligations under Article 8 ECHR.
”

13. As these and other leading authors have pointed out,
 it appears clear that the emphasis in the case law of the ECtHR in this context has changed significantly
in the last few years. In particular, the Court’s judgment in Boultif v Switzerland (2001) 33 EHRR 1179 represents a departure from previous case law and has now been established as having laid down guiding principles for assessing the likelihood that a decision will interfere with family life and, if so, its proportionality to its legitimate aim. These principles now apply to all types of immigration case, whether long-term residents facing expulsion or those without any other legal entitlement seeking to remain with close family members. In Boultif the Court stated:-

“[T]he Court will consider the nature and seriousness of the offence committed by the Applicant; the duration of the Applicant's stay in the country from which he is going to be expelled; the time which has elapsed since the commission of the offence and the Applicant's conduct during that period; the nationalities of the various persons concerned; the Applicant's family situation, such as the length of the marriage; and other factors revealing whether the couple led a real and genuine family life; whether the spouse knew about the offence at the time when he or she entered into a family relationship; and whether there are children in the marriage, and if so, their age.  Not least, the Court will also consider the seriousness of the difficulties which the spouse is likely to encounter in the country of origin, though the mere fact that a person might face certain difficulties in accompanying her or his spouse cannot in itself exclude an expulsion.”
14. This test is prospective in its focus. For example, in Yildiz v Austria (2003) 36 EHRR 32, the Court made clear that, in considering the proportionality of deportation as a response to criminal convictions, it will place considerable emphasis on the future threat that a person might pose to public order, rather than confining itself to consideration of the past. In that case the ECtHR found a violation of the right to family life where the deportation and a five-year residence ban imposed on the applicant father was found to disproportionately disrupt the applicant’s family life, including in particular his relationship with his small Austrian-born child, notwithstanding that he had been convicted of shoplifting and traffic offences. Furthermore, the Boultif criteria place less weight on the State’s entitlement to control immigration when compared for example to the Court’s earlier approach in Abdulaziz, such that the need for fair processes that ‘afford due respect to the interests safeguarded by Article 8’ is now urged upon States.

15. Most significantly, the Boultif test marks a shift away from the previous inquiry as to whether remaining in the country is the ‘only way’ in which family life can continue to be enjoyed, to a test which looks to the overall suitability of imposing a change of country on a family including in particular the children of the family.
  This new approach is consistent, notably, with the influential dissenting opinion of Judge Martens in Ahmut v Netherlands (1997) 24 EHRR 62 and also with the principles developed by the ECtHR in a non-immigration context in child protection cases.

16. In Boultif the ECtHR recognised that the existence of real difficulties (such as lack of ties or language difficulties) for some family members in the deportee’s country of origin could lead to the conclusion that the family could not be expected to follow the deportee and that expulsion would be a breach of Article 8 unless there were serious public order reasons for it. The Court’s recent case-law reflects a general acceptance that removal will normally constitute an interference with family life.
  Rather than requiring the applicant to establish that there would be insurmountable obstacles to family life being established elsewhere, the Court has placed the burden of proof on the Contracting State to establish that an expulsion decision or refusal to admit would not constitute an interference with family life.
  

17. A lawful and genuine marriage will be enough to constitute family life between two people,
 even if the couple are not cohabiting,
 but a sham marriage will not give rise to family life.
 Although the most important ‘family’ relationships are those between husband and wife and parent and child, relationships between siblings, between grandparents and grandchildren, and uncle and nephew are all potentially within the scope of ‘family life’, depending on the strength of the emotional ties.
  A child born of an existing marital union will usually become part of the family from birth and will only cease to be so in exceptional circumstances, even where there has been a voluntary separation between the parents and child.
 The time at which family relations come into existence (before or after the restriction in question becomes final) is also relevant to the balancing of interests.
 
18. The presumption in favour of family life between parent and child operates between a child and its natural father, provided he continues to have a level of contact with the child.
 Family ties may be established through adoption and fostering as well as through biological connections and even by the transfer in fact of genuine parental responsibility.
  Each case, however, must be considered individually, and whether a relationship amounts to ‘family life’ depends on substance as much as its formal status. For example, whether relationships between adult siblings or between adult children and their parents fall within the scope of Article 8 is a question of fact as to whether there exist ties strong enough to constitute ‘family life’ within the meaning of the Article.

19. It appears from the decision of the Human Rights Committee in Winata v Australia, considered below, that the illegality of a parent’s residence may not be decisive in considering the proportionality of expulsions under the equivalent provisions of the ICCPR. This is also consistent with the approach of the European Court of Justice in Carpenter v Secretary of State for the Home Department.
  The ECtHR appears to have accepted this approach in relation to the existence of a protected family right, but nonetheless attaches significance to the legality of an applicant’s residence status in assessing whether ‘family life’ has been interfered with, see Solomon v Netherlands (2000) and Chandra v Netherlands (2003).
 However, it appears as a matter of principle, deriving from the best interests of the child principle, that this factor should not be applied in the case of children when it is established that the children concerned have had no role in the decision to enter the country illegally or remain there without permission.
 

20. In relation to the question of whether, beyond the existence of family life, a child or a parent may be said to have a private life that might be put in jeopardy by the decision to expel or to refuse entry or to grant a residence permit to a parent, it appears clear that an individual assessment is required as to whether the parent’s deportation or removal in fact from the country would be such as to interfere with “the network of personal, social and economic relations that make up the private life of every human being”.
 It has long been held that close relationships falling short of family life may fall within the scope of private life, for example the links between a foster parent and a foster child, relationships between fiancés, but it is now recognised in an immigration context, as stated by Judge Martens in Beldjoudi v France (1992) 14 EHRR 801, that ‘expulsion severs irrevocably all social ties between the deportee and the community he is living in and …the totality of those ties may be said to be part of the concept of private life.’

21. Although it appears from expulsion complaints under both Article 3 and Article 8 of the Convention that the ECtHR will not attach particular weight in this context to the consideration that a child is a citizen of the expelling country, whether obtained ius sanguine through a parent or through ius soli, 
 the ECtHR appears to require that each case be given individual consideration, by reference in particular to the age and adaptability of the child and the totality of that child’s personal and social ties in the expelling state, see for example the recent case of Keles v Germany, Judgment of 27 October 2005, considered below. In this regard, in the submission of the Commission, some useful assistance can be derived from the principles developed under the UN Convention on the Rights of the Child relating inter alia to the recognition of children as social actors with human rights, considered below. In the context of any such removal of a child (directly or indirectly), consideration would also need to be given to the principles in Article 3(1) of Protocol 4 of the ECHR
 and those found in the UN Convention relating to the Status of Stateless Persons and the UN Convention on the Reduction of Statelessness.
Recent Case Law

22. It is for Contracting States to maintain public order by exercising their right, as a matter of well-established international law and subject to their treaty obligations, to control the entry and residence of aliens. To that end they have the power to deport aliens convicted of criminal offences. However, their decisions must, insofar as they may interfere with private or family life, be in accordance with the law and be necessary in a democratic society, that is to say justified by a pressing social need and proportionate to the legitimate aim pursued.
 The ECtHR has recently confirmed that these principles apply to all categories of aliens. Therefore, even long-term immigrants who were born in the host state or who arrived there during early childhood cannot derive an absolute right from Article 8 not to be expelled on the basis of their criminal record.
 As indicated, any such decision will depend on a range of factors.
23. The leading case of Boultif v Switzerland has been canvassed in the submissions of the parties in these proceedings, and it is therefore not proposed to address Boultif in these submissions other than to point out that the judgment marks a departure in the case law of the ECtHR in respect of immigration controls and respect for family life, and that this should be borne in mind in considering earlier decisions of the Commission and the Court. In the submission of the Commission the decided cases since Boultif reflect the consistent protection of family and private life in a manner that is more exacting on States than previous immigration cases decided by the ECtHR.
 

24. In the recent case of Maslov v Austria, judgment of 22 March 2007, the ECtHR summarised the criteria relevant to the assessment of whether a fair balance has been struck as between the applicant’s right to respect for his private and family life and the prevention of disorder and crime, as follows:-

· the nature and gravity of the offences committed by the applicant;

· the length of his stay in the host country;

· the period which elapsed between the commission of the offences and the impugned measure, as well as the applicant’s conduct during that period;

· the solidity of social, cultural and family ties with the host country and with the country of destination.

25. In that case, a majority of the Court found a violation of Article 8 in circumstances where the applicant had been living in Austria for 12 years with his parents and siblings, since he was 6 years old, where the offences committed by him were characterised as typical offences of juvenile delinquency, where he had been of good conduct since serving his sentence, and where he had no real or enduring ties with his native Bulgaria.

26. In Sezen v Netherlands, Judgment of 31 January 2006, a case concerning an alien who settled in the host country when already an adult, the Court listed the following considerations as being relevant to the third broad criterion above:-

· the nationalities of the various persons concerned;

· the applicant’s family situation, such as the length of the marriage, and other factors expressing the effectiveness of a couple’s family life;

· whether the spouse knew about the offence at the time when he or she entered into a family relationship;

· whether there are children of the marriage and, if so, their age;

· the seriousness of the difficulties that the spouse is likely to encounter in the applicant’s country of origin.

27. This last consideration applies mutatis mutandis to the difficulties that the children of the marriage would face in the applicant’s country of origin. In this regard, in its more recent judgment in Üner v Netherlands the Court made explicit two criteria that it stated were already implicit in the criteria identified in the Boultif judgment:-

· the best interests and well-being of the children, in particular the seriousness of the difficulties which any children of the applicant are likely to encounter in the country to which the applicant is to be expelled; and

· the solidity of social, cultural and family ties with the host country and with the country of destination.

28. In relation to the best interests and well-being of children, the Court noted that this principle was already reflected in its existing case law
 and was in line with the Committee of Ministers’ Recommendation Rec (2002)4 on the legal status of persons admitted for family reunification, specifically its recommendation that where the withdrawal of or refusal to renew a residence permit, or the expulsion of a family member is being considered, special consideration should be paid to the best interest and wellbeing of children.

29.  In relation to the solidity of ties criterion, the Court stated:-

“[T]he rationale behind the making of a person’s stay in the host country one of the elements to be taken into account lies in the assumption that the longer a person has been residing in a particular country the stronger his or her ties with that country and the weaker the ties with the country of his or her nationality will be…[The Court] observes in this context that not all such migrants, no matter how long they have been residing in the country from which they are to be expelled, necessarily enjoy ‘family life’ there within the meaning of Article 8. Regardless of the existence or otherwise of a ‘family life’, therefore, the Court considers that the expulsion of a settled migrant constitutes interference with his or her right to respect for private life. It will depend on the circumstances of the particular case whether it is appropriate for the Court to focus on the ‘family life’ rather than the ‘private life’ aspect.” 

30. In Sezen the Court noted with some concern that none of the domestic authorities involved in the decision-making process appeared to have paid any attention to the possible effects that the refusal of continued residence would have on the applicants’ family life. The first applicant was a short-term immigrant and the second applicant a second generation immigrant, and their children were born in the Netherlands, in 1990 and 1996 respectively. This was a functioning family unit where the parents and children were living together, and the Court recalled in this connection its dictum in Mehemi that domestic measures that prevent members of a family from living together constitute an interference with the right protected by Article 8 and that to split up a family is an interference of a very serious order. According to the Court:-

“These two children have always lived in the Netherlands and its cultural and linguistic environment, and attend school there. Consequently, they can only have minimal ties, if any, to their parents country of origin [Turkey] (see Sen v Netherlands, no.31465/96, 21 December 2001) and, as noted above, they do not speak Turkish. In these circumstances, the Court accepts that following the first applicant to Turkey would mean a radical upheaval for the second applicant and in particular for the couple’s children (see Mehemi v France, judgment of 26 September 1997; see also Recommendation 1504 (2001) of the Parliamentary Assembly of the Council of Europe on the non-expulsion of long-term immigrants), and it finds that they cannot realistically be expected to do so …Having regard to [this finding], the effect of the family being split up therefore remains the same as long as the first applicant continues to be denied the right to reside in the Netherlands.” 

31. In Keles v Germany  Judgment of 27 October 2005 the Court was not persuaded that the applicant or his wife could not reasonably re-settle in Turkey. However, the applicant’s eldest son was an infant when he came to Germany and the couple’s three other sons had all been born in Germany. The four sons were aged between 6 and 13 years of age when the expulsion order issued and they had received all of their education in Germany. In these circumstances, the Court found that even if the boys had knowledge of the Turkish language they would necessarily have to face major difficulties with regard to the different language of instruction and the different curriculum in Turkish schools. Having regard to the applicant’s long period of lawful and permanent residence in Germany and the minor nature of his offences, but also attaching weight to the difficulties the children could be expected to face if they followed the applicant to Turkey, the Court found that the applicant’s open-ended exclusion from the German territory violated Article 8 of the Convention.

32. In Lupsa v Romania Judgment of 8 June 2006, the applicant had come from Yugoslavia to Romania in 1989, had subsequently been lawfully resident there, learnt Romanian, set up a commercial company and founded a family with a Romanian national. The couple had had a child who was a national both of Romania and of Serbia and Montenegro. Following his deportation in 2003 on national security grounds, his girlfriend, who did not speak Serbian, and their child, who was born in October 2002, had visited the applicant on a number of occasions in Belgrade. These visits ranged from a few days to several months. In considering these facts the Court stated:-

“Since the applicant had indisputably integrated into Romanian society and had a genuine family life, the Court considers that his deportation and exclusion from Romanian territory put an end to that integration and radically disrupted his private and family life in a way which could not be remedied by the regular visits from his girlfriend and their child. Accordingly, the Court considers that there has been an interference in the applicant’s private and family life.”

33. In relation to whether the interference was justified the Court applied its reasoning in the case of Al-Nashif v Bulgaria Judgment of 20 June 2002, in finding that domestic law did not afford the applicant sufficient guarantees against the arbitrary exercise of the executive power of deportation to satisfy the requirement that such interferences be in accordance with a ‘law’ satisfying the Convention requirements of legality. According to the Court:-

“[D]omestic law must afford a measure of legal protection against arbitrary interferences by public authorities with the rights guaranteed by the Convention. In matters affecting fundamental rights it would be contrary to the rule of law …for a legal discretion granted to the executive to be expressed in terms of an unfettered power (see Malone v UK, judgment of 2 August 1984). The existence of adequate and effective safeguards against abuse, including in particular procedures for effective scrutiny by the courts, is all the more important since a system of secret surveillance designed to protect national security entails the risk of undermining or even destroying democracy on the grounds of defending it (see mutates mutandis Rotaru v Romania …).” 

34. In Al-Nashif v Bulgaria the ECtHR had held that deportation measures, even on grounds of national security, should be capable of challenge by some form of adversarial proceeding before an independent body competent to review the reasons for the decision and relevant evidence, if need be with appropriate procedural limitations on the use of classified information:-

“While the executive’s assessment of what poses a threat to national security will naturally be of significant weight, the independent authority must be able to react in cases where invoking that concept has no reasonable basis in the facts or reveals an interpretation of ‘national security’ that is unlawful or contrary to common sense and arbitrary…Failing such safeguards, the police or other State authorities would be able to encroach arbitrarily on rights protected by the Convention.”

35. These cases are an illustration, therefore, of the manner in which Article 8(2) contains within it a minimum procedural guarantee of the possibility of challenging deportation orders or refusal-of-residence orders for compliance with domestic law. Together with Article 13 of the Convention, this compensates for the non-applicability of Article 6 of the Convention to immigration and asylum decisions.
 In Al-Nashif, there was, in addition, a violation of Article 13 in conjunction with Article 8 by reason of the absence of any equivalent possibility of challenging such orders on Convention grounds:-

“Quite apart from the general procedural guarantees which Article 1 of Protocol No.7 to the Convention provides in all cases of expulsion of aliens, where there is an arguable claim that such an expulsion may infringe the foreigner’s right to respect for family life, Article 13 in conjunction with Article 8 of the Convention requires that States must make available to the individual concerned the effective possibility of challenging the deportation or refusal-of-residence order and of having the relevant issues examined with sufficient procedural safeguards and thoroughness by an appropriate domestic forum offering adequate guarantees of independence and impartiality.”

36. Finally, reference has been made in the submissions of the parties to the judgments of the ECtHR including the judgment of the Grand Chamber in Sisojeva v Latvia. In the submission of the Commission the reasoning that led the Grand Chamber to find that the applicants’ complaints had been overtaken by events and effectively resolved does not take away from the general development of the Court’s case law in this context, as outlined above. 
Discrimination contrary to Article 14 ECHR

37. Article 14 of the ECHR prevents discrimination in the enjoyment of the Convention rights on grounds of sex, race, colour, a language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.  The Article does not create a free-standing right not to be discriminated against,
 but one linked to enjoyment of Convention rights.
  It is not necessary to show a breach of a substantive right, however, to establish a breach of Article 14.  The questions which arise in relation to a claim engaging Article 14 are similar to those arising in respect of a qualified right: has there been a difference in treatment in an area within the ambit of the Convention;
 if so, was it on a ‘status’ ground such as race, sex etc,
 did the differential treatment have a legitimate aim, and an objective and reasonable justification, ie was there a reasonable relationship of proportionality between the means employed and the aim sought to be realised?
 Where both Article 8 and Article 14 are pleaded before the ECtHR and where a violation of Article 8 has been found, the Court may decide not to proceed with an analysis of Article 14.

38. Certain forms of discrimination, such as those based on race, sex or legitimacy, are identified as particularly serious. They are marked by a consensus in the Member States to eliminate such forms of discrimination, backed by international instruments, and in such cases a heavier burden is placed upon the State to justify the difference in treatment. For example, an unjustifiable difference in treatment in the operation of the UK Immigration Rules regarding admission of spouses on grounds of gender was held to constitute a breach of Article 14 in conjunction with Article 8 in Abdulaziz.
  However, in the same case the ECtHR rejected the argument that the Rules also discriminated on grounds of race, an argument which relied on the disproportionate impact the Rules had on immigrants from the Indian sub-continent as constituting indirect discrimination. The broad margin of appreciation which the Court afforded the domestic authorities meant it could not establish any ulterior discriminatory purpose behind government policy.  However, in principle the prohibition on discrimination in Article 14 is indeed capable in an appropriate case of extending to indirect discrimination.

39. In the context of immigration the ECtHR has held that the position of nationals and non-nationals is not analogous.
 So, for example, in the English case of R (G) v Immigration Appeal Tribunal [2005] 1 WLR 1445 the Court of Appeal found that it was not contrary to Article 14 for asylum and immigration appeals to be by way of statutory appeal rather than by way of judicial review on the grounds that non-nationals seeking entry or asylum stand in a fundamentally different legal situation than those who can enter by right. Furthermore, the ECtHR has also confirmed that preferential treatment of persons with close links to the receiving state, or from a state with close links to the receiving state (as for example from the special legal order of the European Union), are prima facie justifiable.
 In Abdulaziz, the ECtHR stated, in upholding an immigration rule favouring those who were born or whose parent was born in the country, that there were persuasive social reasons for giving special treatment to those whose link with a country stems from birth within it.
 In the current proceedings, while the parents of the citizen children are not nationals, the children are nationals.

40. The application of Article 14 together with Article 8 to the exercise of a statutory discretion in the context of decisions on immigration status was considered by the English Court of Appeal in R (Montana) v Secretary of State for the Home Department [2001] 1 WLR 552, where the Court concluded that, in giving the Secretary of State discretion whether to grant a child citizenship, Parliament could not have intended that he should have regard to the fact that other children were entitled to citizenship as of right, as otherwise the discretion would become a duty. As Simor & Emmerson have pointed out, however, this reasoning is difficult to follow in that this point may be relevant to the appropriate remedy under the UK Human Rights Act 1998 but it is not apparent how it could have a bearing on the question of whether the decision at issue (whether described as a power or a duty) in fact breached a Convention right.
 
C. Principles Deriving from Other International Human Instruments to which Ireland is a Party

41. The right to family life, and more specifically the right to family integrity and association (or the right to live together as a family), is a well established fundamental right recognised in international law. As the International Court of Justice affirmed in 1989, “[t]he integrity of a person’s family and family life is a basic human right protected by the prevailing principles of international law which derive not only from conventional international law or customary international law but from general principles of law recognised by civilized nations.”
 The Universal Declaration of Human Rights affirms that “[t]he family is the natural and fundamental group unit of society and is entitled to protection by society and the State,” and that “[n]o one shall be subjected to arbitrary interference with his … family. Everyone has the right to the protection of the law against such interference or attacks.”
 Although the Declaration is not a treaty, its provisions have been widely recognised as binding customary international law.
 
42. Article 17 of the International Covenant on Civil and Political Rights (“the ICCPR”)
 affords protection inter alia to everyone’s privacy and family. This provision is supplemented by specific provisions on the protection of the family (Article 23) and the protection of children (Article 24). Article 17(1) prohibits ‘arbitrary or unlawful interference’ or ‘unlawful attacks’ by the state itself with a person’s privacy or family, whereas Articles 23 and 24 mainly relate in their formulation to the positive obligation of the state to protect the family and children. Although Article 17 does not contain an express clause providing for permissible restrictions, the prohibition on arbitrary interference is interpreted in a manner similar to the restriction clauses under certain other provisions of the Covenant. So, in its General Comment No.16(32) the United Nations’ Human Rights Committee which supervises the ICCPR
 stated:-

“The expression ‘arbitrary interference’ is also relevant to the protection of the right provided for in Article 17. In the Committee’s view the expression ‘arbitrary interference’ can also extend to interference provided for under the law. The introduction of the concept of arbitrariness is intended to guarantee that even interference provided for by law should be in accordance with the provisions, aims and objectives of the Covenant and should be, in any event, reasonable in the particular circumstances.”

43. The ICCPR reiterates the principle that the family is the “natural and fundamental group unit of society,” entitled to protection by the State, and prohibits “any arbitrary or unlawful interference” with individuals’ right to family life (Arts. 23(1) and 17)  The right to family life is non-derogable; it cannot be subject to selective application depending on the immigration status of an individual. The United Nations General Assembly has declared that it applies to citizens and non-citizens equally.
 The Human Rights Committee in its General Comment 15 held that “the rights set forth in the [ICCPR] apply to everyone, irrespective of reciprocity, and irrespective of his or her nationality or statelessness . . .. The general rule is that each one of the rights of the Covenant must be guaranteed without discrimination between citizens and aliens.”

44. International law demands that interference with family integrity and association
 cannot be arbitrarily imposed. In an immigration context all arbitrary deportation violates international law,
 and hence in the protection of family rights in expulsion cases there is an important procedural element. In this respect, arbitrariness is equated first with a lack of formal rules provided for in advance and a lack of basic procedural protections, particularly the requirement of notice and the opportunity to be heard and to present and challenge evidence.
 However, there is a substantive component as well as a procedural component to the arbitrariness inquiry.
 Courts addressing the issue have found it not sufficient that interference with family life simply pass a threshold of procedural regularity. Rather, they have held that a state’s interference with an individual’s right to family life is legitimate only when it is a response to a lawful state interest and when the interference with the individual’s rights is outweighed by that state interest. The reasonableness and proportionality of measures interfering with family integrity and association have to be evaluated on a case-by-case basis. 

45. The Human Rights Committee has examined the implications of deportation on the right to family life in several cases involving individual communications. It has determined that the exclusion of a person from a country where close members of his family are living can amount to an interference with family life within the meaning of Article 17 and that a state in such circumstances is called upon to make a reasonable determination whether the interference with family life is proportionate to the state’s interests in removing a specific individual.
 Furthermore, the Human Rights Committee has concluded that the procedural guarantees of Article 13 ICCPR are ‘applicable to all procedures aimed at the obligatory departure of an alien, whether described in national law as expulsion or otherwise.’ 

46. According to General Comment 1641 (on Article 17), the prohibition of ‘arbitrary interference’ is ‘intended to guarantee that even interference provided for by law should be in accordance with the provisions, aims and objectives of the Covenant and should be, in any event, reasonable in the particular circumstances’. This provision was considered in Winata v. Australia,
 an important decision because it concerned a claim on the part of an Indonesian couple who were living in Australia without authorisation but whose Australian born son had acquired Australian citizenship. The couple had overstayed on a temporary visa and later applied for refugee status but were refused. Their son was born in Australia and acquired Australian citizenship on reaching 10 years of age. The parents argued that if they were deported to Indonesia and their son remained in Australia, he would no longer have any family in Australia and if he accompanied his parents he would be ‘completely at sea and at considerable risk if thrust to Indonesia’. They contended that their removal would amount to an interference with their family life, which could not be considered reasonable, and would amount to an arbitrary interference within the meaning of Article 17 ICCPR. The Australian Government argued that the Covenant only protects the right to family life, but not the right to family life in a particular country. It contended that if the parents returned to Indonesia they could return to visit their son, a situation analogous to that experienced by many families whose children were in boarding school.

47. The reasoning of the Committee at paragraphs 7 to 9 of its Decision was as follows:-

7.1 As to the claim of violation of article 17, the Committee notes the State party's arguments that there is no "interference", as the decision of whether Barry will accompany his parents to Indonesia or remain in Australia, occasioning in the latter case a physical separation, is purely an issue for the family and is not compelled by the State's actions. The Committee notes that there may indeed be cases in which a State party's refusal to allow one member of a family to remain in its territory would involve interference in that person's family life. However, the mere fact that one member of a family is entitled to remain in the territory of a State party does not necessarily mean that requiring other members of the family to leave involves such interference. 

7.2 In the present case, the Committee considers that a decision of the State party to deport two parents and to compel the family to choose whether a 13-year old child, who has attained citizenship of the State party after living there 10 years, either remains alone in the State party or accompanies his parents is to be considered "interference" with the family, at least in circumstances where, as here, substantial changes to long-settled family life would follow in either case. The issue thus arises whether or not such interference would be arbitrary and contrary to article 17 of the Covenant. 

7.3 It is certainly unobjectionable under the Covenant that a State party may require, under its laws, the departure of persons who remain in its territory beyond limited duration permits. Nor is the fact that a child is born, or that by operation of law such a child receives citizenship either at birth or at a later time, sufficient of itself to make a proposed deportation of one or both parents arbitrary. Accordingly, there is significant scope for States parties to enforce their immigration policy and to require departure of unlawfully present persons. That discretion is, however, not unlimited and may come to be exercised arbitrarily in certain circumstances. In the present case, both authors have been in Australia for over fourteen years. The authors' son has grown in Australia from his birth 13 years ago, attending Australian schools as an ordinary child would and developing the social relationships inherent in that. In view of this duration of time, it is incumbent on the State party to demonstrate additional factors justifying the removal of both parents that go beyond a simple enforcement of its immigration law in order to avoid a characterisation of arbitrariness. In the particular circumstances, therefore, the Committee considers that the removal by the State party of the authors would constitute, if implemented, arbitrary interference with the family, contrary to article 17, paragraph 1, in conjunction with article 23, of the Covenant in respect of all of the alleged victims, and, additionally, a violation of article 24, paragraph 1, in relation to Barry Winata due to a failure to provide him with the necessary measures of protection as a minor. 

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional Protocol to the International Covenant on Civil and Political Rights, is of the view that the removal by the State party of the authors would, if implemented, entail a violation of articles 17, 23, paragraph 1, and 24, paragraph 1, of the Covenant. 

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State Party is under an obligation to provide the authors with an effective remedy, including refraining from removing the authors from Australia before they have had an opportunity to have their application for parent visas examined with due consideration given to the protection required by Barry Winata's status as a minor. The State party is under an obligation to ensure that violations of the Covenant in similar situations do not occur in the future. 
48. Similarly, in its later decision in In Madaferri v Australia (2004),
 a case in which there were four minor children and the father had a mental illness that was found to have been partially contributed to by Australia's treatment of him, the Human Rights Committee concluded that the family would suffer hardship if they were forced to choose between following Mr Madafferi to Italy or splitting up the family by some members remaining in Australia. Neither Mrs Madafferi nor the children spoke Italian, and they would have to look after their sick father in a foreign country. Accordingly, the Committee found that if Australia deported Mr Madafferi it would be arbitrarily interfering with the family in violation of article 17(1) and breaching its obligations to protect families and children, in violation of articles 23 and 24(1) respectively. 

49. Article 26 of the ICCPR prohibits discrimination in law including in any field regulated and protected by public authorities. In relation to one’s nationality, it has been considered by the Human Rights Committee where a law provided for restricted pension entitlements for retired soldiers on the basis of their so-called “new nationality”
.
50. The United Nations Convention on the Rights of the Child (“CRC”)
 revolves around four general provisions; the ‘best interests of the child’ principle (Article 3), the non-discrimination principle (Article 2), the right to maximum survival and development (Article 6) and the ‘participation’ principle (Article 12).
 Its Preamble refers to the family as “the fundamental group of society and the natural environment for the growth and well‑being of all its members and particularly children”.  
51. The ‘best interests of the child’ principle is now principally embodied in international law in the CRC which has been ratified by the overwhelming majority of states including Ireland and, in relation to the best interests principle, is probably declaratory of customary international law.
 The CRC provides at Article 3(1): “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” Under Article 9(1), the Convention requires that “State Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child.” Article 9(2) further specifies that “all interested parties shall have a right to participate in proceedings pursuant to Article 9(1).” When read in conjunction with the non-discrimination principle under Articles 2(1) and 2(2), any “distinction, exclusion, restriction or preference” based on grounds such as “national or social origin… birth or other status” which cannot be justified as reasonable and objective will constitute prohibited discrimination.
 Article 2(2), meanwhile obliges States to “take all appropriate measures “to protect the child from “all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members.” 

52. These State obligations “to respect and ensure rights” is further amplified by Article 3(2) which provides that States are obliged to “ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures”.
53. By virtue of Article 8(1), the State is obliged to “respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference.” Where there is an illegal deprivation of the child’s identity, restitution is required.
  Under Article 18, parents (or legal guardians) have the primary responsibility for the upbringing and development of the child, with the best interests of the child their basic concern. They must be supported in their child-rearing responsibilities by the State.
 Where the child is deprived of his or her family environment, the child is entitled to special protection and assistance (Article 20). Where the State’s action results in family separation, such as in the case of deportation, the State assumes certain obligations regarding the child’s continuing relationship with the separated parent (Articles 9(1), 9(4)). Under Article 10(1), “applications by a child or his or her parents to enter or leave a State Party for the purpose of family reunification shall be dealt with by States Parties in a positive, humane and expeditious manner.”

54. In relation to the meaning of ‘all actions concerning children’ in Article 3,, the High Court of Australia in Minister for Immigration and Ethnic Affairs v Ah Hin Teoh
 stated that “a broad reading and application of the provisions in Article 3, one which gives to the word ‘concerning’ a wide-ranging application, is more likely to achieve the objects of the Convention”, and it is generally accepted that deportation or residency proceedings concerning the parent of a minor child amount to an “action concerning children” for the purposes of Article 3(1) of the CRC.

55. Since Ireland ratified the CRC in September 1992 a number of important principles have been developed by the Committee on the Rights of the Child, particularly in its General Comment No.7(2005), relating to the specific rights of children in early childhood. These General Comments were adopted in order inter alia to draw States parties’ attention to their obligations towards young children. General Comment No. 7 emphasises the importance of recognition of children as social actors during their ‘early childhood’, in respect of which the Committee adopted a working definition of the period below 8 years of age. The principles relevant to the context of immigration decisions affecting such children and their parents include the following:
· Young children are entitled to special measures of protection in accordance with their evolving capacities and the progressive exercise of their rights (paragraph 3);
· Children, including the very youngest children, should be recognised as active members of families, communities and societies, to be respected as persons in their own right and recognised as having their own concerns and interests (paragraph 5);
· Young children’s earliest years are the foundation inter alia for their cultural and personal identity. Their experiences of growth and development vary inter alia according to their living conditions, family organisation, care arrangements and education systems (paragraph 6);
· The development of young children is dependent on and built around close relationships with a small number of key people, most often parents, members of the extended family and peers, as well as carers and teachers (paragraph 8);
· All decision-making (including administrative and judicial decision-making) that directly or indirectly affects young children must take account of the best interests of those children (paragraph 13); 
· Parents are normally the major conduit through which young children are able to realise their rights (paragraph 16). States Parties should respect the primacy of parents or legal guardians inter alia by not separating children from their parents unless it is in the child’s best interests and not disrupting the parent-child relationship through enforced separations (paragraph 18 and paragraph 36(b)).
56. In the United States the general principles embodied in the CRC have been relied on although the Convention itself has not been ratified or implemented into municipal law through enabling legislation, that is, certain US courts have recognised it as indicative of customary international law, Beharry v. Reno, 158 F. Supp. 2d 584 (E.D.N.Y. 2002) and Mojica v. Reno, 970 F. Supp. 130 (E.D.N.Y. 1997), are the leading cases relying on the best interests principle to invalidate summary deportation of persons with strong family ties to the United States. In these cases it was held that the categorical denial of hearings to aliens convicted of certain crimes would violate principles of customary international law which require balancing of equities and, where the non-citizen has a citizen child, of the best interests of that child as well. In Mojica the petitioner arrived in the U.S. at age 12 and lived there for 9 years, had a large family in the United States (but no children himself), and had no relations in his native Panama; In Beharry the petitioner had lived there for 25 years, was married, and had two citizen children. The Court looked to the CRC as evidence of customary international law and, in order to bring US immigration law into harmony with international law, the Court remanded the cases to the relevant immigration agency for hearings on the possibility of discretionary relief from deportation based on the hardship to the alien’s families.
 
57. In Baker v. Canada
, the Canadian Supreme Court considered whether a senior immigration officer had abused his discretion when he denied to an alien mother of four citizen children an exemption to the requirement that applicants for permanent residency apply from outside Canada. Mavis Baker, of Jamaican nationality, had lived and worked as a servant for eleven years in Canada, having entered that country on a visitor’s visa. In that period she bore four children, all of whom had Canadian nationality. In the deportation proceedings commenced after she was eventually discovered, she appealed to the hardship clause in the Canadian Immigration Act relying, inter alia, on the detriment to her children in the event of her deportation. The Immigration Act allowed for exemptions on grounds of ‘humanitarian and compassionate considerations.’ 
58. The Canadian Supreme Court stated that the CRC established “the importance of being attentive to the rights and best interests of children when decisions are made that relate to and affect their future”.
 While the CRC had no direct application within Canadian law because Canada had ratified but not passed implementing legislation for the treaty, its values could still be used to “help inform the contextual approach to statutory interpretation and judicial review.”
 Thus, together with the objectives of the Act and guidelines by the Ministry to immigration officers which reflected a concern for family unity, the CRC required that the Immigration Act’s compassionate and humanitarian considerations be read to include a consideration of the interests of children, such that failure to do so was an abuse of discretion. According to the Court:-
 

“[B]ecause the reasons for this decision do not indicate that it was made in a manner which was alive, attentive or sensitive to the interests of Ms Baker’s children, and did not consider them as an important factor in making the decision, it was an unreasonable exercise of the power conferred by the legislation, and must, therefore, be overturned.” 

 

Later in the judgment, the Supreme Court observed:

 

“This is not to say that children’s best interests must always outweigh other considerations, or that there will not be other reasons for denying an humanitarian and compassionate claim even when children’s interests are given this consideration. However, where the interests of children are minimized, in a manner inconsistent with Canada’s humanitarian and compassionate tradition and the Minister’s guidelines, the decision will be unreasonable.” 

59. The High Court of Australia has also relied on the CRC to hold that the best interests of the child should be given primary consideration in deportation proceedings. In Minister for Immigration and Ethnic Affairs v Teoh,
 the Court held that the Immigration Review Panel failed to consider the best interests of the child, as required under the CRC, when it recommended against allowing a petition for residency by a Malaysian citizen father of several resident children. The Immigration Review Panel had given primary consideration to the question of the petitioner’s ‘good character’ without however considering the best interests of his children. The Court held that the CRC required that consideration be given to the best interests of the child. The Convention had not been implemented into law in Australia, but the Court held that its ratification created a legitimate expectation on the part of the claimants that administrative decision makers would act in conformity with the Convention.
D. Requirement for an Effective Remedy

60. While Finlay Geoghegan J did not find it necessary to deal with the applicability of the O’Keeffe test
, as the question of whether this is the appropriate test to vindicate constitutional (or, for that matter, Convention) rights may yet arise on this appeal, it seems appropriate to consider it.

61. While  the  context  of  O’Keeffe  was  very  much  that  of  a  specialist  tribunal  making  policy  decisions  in   an  area  which  did  not  readily  lend  itself  to  judicial  review,  in  the  subsequent  sixteen  years  this  decision  has  been  extended  to  applications  for  judicial  review  of  all  manner  of  administrative  decisions,  even  where  (as  here)  there  is  no  specialist  element  involved.  The  application  of  this  test  reached  its  apotheosis  in  the  judgment  of  O’Sullivan  J.  in   Aer  Rianta   v.  Commission  for  Aviation  Regulation
:-
“... the kind of error that produces invalidity is one which no rational or sane decision maker, no matter how misguided, could essay. To be reviewably irrational it is not sufficient that a decision maker goes wrong or even hopelessly and fundamentally wrong: he must have gone completely and in inexplicably mad; taken leave of his senses and come to an absurd conclusion. It is only when this last situation arises or something akin to it that a court will review the decision for irrationality.”

62. If  this  were  the  standard  to  be  applied,  then,  in  effect,  we  would  have  reverted  back  to  the  test  which  prevailed  in   Re  O  Laighleis
,  namely,  that   an  administrative  decision  could  only  be  challenged  on  grounds  of  bad  faith.  Re  O’Laighleis  was,  of  course,  formally  overruled  by  this  Court  in  The  State  (Lynch)  v.  Cooney. 

63. The  O’Keeffe  test  is,  moreover,  difficult  to  align  with  other  relevant  tests  in  this  area.  Where,  for  example,  the  applicant  challenges  a  decision  which  is  based  on  the  “opinion”   of  the  Minister  or  other  decisions-maker,  the  respondent  is  required  to  demonstrate  that  the  decision-maker  acted  bona  fide;  that  the  decision  was  factually  sustainable  and  that  the  decision  is  not  unreasonable:  see  Kiberd  v.  Hamilton.
   This  seems  at  odds  with  the  O’Keeffe  requirement   which  requires  an  applicant  to  demonstrate that  “the  decision-making  authority  had before  it  no  relevant  material  which  would  support  its  decision.”
  Some  members  of  this  Court  in  L  &  O  v.  Minister  for  Justice,  Equality  and  Law  Reform
  expressly  called  for  the  applicability  of  this  test  in  the  area  of  fundamental  rights  to  be  subject  to  fuller  argument.

64. It  may  also  be  noted  that  the  O’Keeffe  test  was  the  subject  of  adverse  comment  by  Jacobs  AG  in   SIAC  Construction Ltd v.  Minister  for  Social  Welfare.
   This  was  a  public  procurement  case  where  in  the  High  Court  Laffoy  J.  applied  the  standard  O’Keeffe   test.  Following  an  appeal,  this  Court  made  a  reference  to  the  Court  of  Justice  pursuant  to  Article  234 EC.  While  the  Court  of  Justice  did  not  have  to  address  this  question,  Jacobs  AG  thought that the “test for objectivity should be ... rather less extreme.”
  If  this  standard  of  review  is  thought  to  be  insufficiently  rigorous   for  public  procurement   purposes,  then  one  might  query  whether  this  test  is  suitable  in  immigration  matters. 

65. Finally,  it  might  be  added  that  such  a  restrictive  test  as  O’Keeffe   test  would  also  seems  at  odds  with  the  Constitution’s  guarantee  in  Article  40.3.1  and  the  very  similar  guarantee  contained  in  Article  13  ECHR.  Both provisions guarantee an effective remedy. The  query  certainly  arises  as  to  whether  the  O’Keeffe  test  satisfies  these  criteria.
E. Impact of Chen on L & O

66. In L & O v Minister  for  Justice,  Equality  and  Law  Reform
 this  Court  rejected  what  came  to  be  described  as  the  “anchor  child”  argument.  In  other  words,  a  majority  of  the  Court  held  that  the  Minister  could  still  proceed  to  effect  the  deportation  of  the  parents  of  Irish  born  children  who  were  Irish  citizens.  It  was  not  in  dispute  but  that  these  children  were  entitled  to  reside  in  the  State  and  could  not  themselves  be  deported.  Nor  was  there  any  suggestion  that  the  parents  had  themselves  engaged  in  criminal  behaviour  or  posed  any  form  of  public  order  concerns. Hardiman  J.  summed  up  the  position  of  the  majority  thus:-

“A child has a personal right to the society and nurture of his parents. The latter have no personal right to reside in this State. The ordinary consequence of these facts is that the parents will rear and nurture the child elsewhere. Does the fact that a child, alone of his family, is an Irish citizen alter that position? The answer depends on whether the child's right to the Society and nurture of his family is a right to enjoy these things in Ireland. The applicants submission seems to me to assume, rather than to establish, that it is. Decisions as to nurture and rearing are normally matters for the parents, to be taken within the scope of their abilities, resources and entitlements. The State's right to restrict the exercise of family rights within the State by the deportation of a non-national parent of an Irish born child has already been affirmed in Osheku and Pok Sun Shun: these cases have not been overruled. Accordingly it seems to me that the existence of an Irish born child does not fundamentally transform the rights of the parents, though it requires the specific consideration of the Minister who must reasonably be satisfied of the existence of a grave and substantial reason favouring deportation. Whether this position is altered by the attribution to the child of an intention to remain in Ireland is the next point arising from the appellants submissions. 

The statement of Finlay C.J. in Fajujonu that the parents "... are entitled to assert a choice of residence on behalf of their infant children, in the interests of those infant children…" requires close analysis for its proper construction. This case has been expressly pleaded on the basis that it is the Irish born child himself who has, in his first few days or weeks of life, formed a wish and intention to reside in Ireland. This is a contrived and wholly unrealistic statement. 

I do not consider that a parent in taking a decision in relation to the welfare, education or residence of a child can realistically be described as exercising the child's choice for it. On the contrary, such parent is making his or her own decision for or on behalf of the child. This, however, is a parental decision, made in the ordinary course of the care and custody of a child and not a delegated exercise of some notional authority of the child's. The myriad decisions, ranging from crucial to banal, which parents habitually take in relation to children are not usually so analysed as to their legal character and would not be here unless there was some point to be gained. In the case of an infant of about one year, it is wholly unrealistic to regard a decision as to place of residence as being anything but the parents' decision. As such, it is constrained by the parents' capacities: they are not at large in the decisions they can take but constrained by their material circumstances, their own needs and entitlements and the laws which apply to them. I believe that what the parents have done in this case was aptly described by Barrington J. in Fajujonu: they have posited on the child a wish to remain in Ireland. But this wish is wholly notional: the only persons at present capable of wishing or electing anything in relation to residence are the parents: the decision is theirs, subject only to their capacity and the laws applying to them. 

……..What is unusual about the present case is that the child has a right, which is not shared by the parents, which he is at present incapable of exercising. Accordingly, he will be bound by whatever decision the parents may lawfully make in his regard. A decision about a child's medical treatment is, prima facie, within the authority of his family. A decision about an alien parents desire to live in the State is not. 

In my view, the artificiality of the applicants' contention emerges clearly from the proceedings which they have launched. In each case, the statements required to ground the application for judicial review was amended to include pleadings specific to the Irish born child. In the L case, the amended statement filed the 14th of January, 2000 says at para. (viii): 

"The sixth-named applicant was born on the 2nd of November 2001 in University Hospital Galway and is the child of the first-named and second-named applicants. The sixth-named applicant wishes to and intends to reside in the State of which he is a citizen and as such has a right to do so." (Emphasis added)

In the case of the O proceedings,….the  title in the proceedings themselves were amended to include the Irish born child, Osaze Joshua, as an applicant. Para. (x) of the amended statement reads as follows:- 

"The second-named applicant was born on the 4th of October 2001 in Mayo General Hospital and is the child of the first-named applicant and Mrs. Flora Osayande, the first-named applicant's wife. The second-named applicant wishes to and intends to reside in the State of which he is a citizen …"(Emphasis added)

I repeat that it is unreal to think or speak in terms of an infant one year old having wishes or intentions. He is both practically and legally incapable of forming an intention and if a wish can rationally be posited on him, it can only be a wish to be with his parents. 

The form of words used seems to me to reflect consciousness on the part of the pleader of a great difficulty in the applicant's case, and his attempt to address it. The parents undoubtedly have wishes and views as to where the family should reside. But they lack the power and capacity themselves to decree that they or their children (other, perhaps, than the Irish born child) will reside in this State. But the Irish born child, as a citizen, is said to be in a different position. Accordingly the parents' wish, which they lack the capacity to translate into an effective decision, is expressed instead as the wish and intention of the new born child. And if that wish and intention can be made effective, it is proposed that that fact will itself "anchor" the rest of the family to this jurisdiction. 

There is no doubt that the Irish born child, in each case, when he reaches his majority, will be capable of deciding to reside in this country if he so wishes. But his status as an Irish citizen does not enable him now to express a wish, or form an intention, which is plainly beyond the capacity of a child in his first year of life. The form of words quoted above is designed to avoid or obscure this contradiction. The phrase "… on behalf of …" which is also used in this connection, is likewise unhelpful, extending as it does to two separate meanings which require to be distinguished: "…as regards or on the side of…" but also "…as agent for...". It is in the former sense only that the phrase can properly be used in the present context. There can be no question of a delegation of a capacity or authority which the child is not himself in a position to exercise. 

…….In other words, the parents have themselves decided, in the exercise of their own powers, and not as agent or surrogate for the child, where they wish him to live. His place of residence will be decided by his parents and (like every other decision) this decision will be subject to the constraints of what they are practically and legally entitled and able to do. There simply does not exist a notional, inviolable decision of the child to which every other consideration must yield.”

67. It must be said that it is frankly difficult to align this (critical) aspect of L & O with the  subsequent decision of the European Court of Justice in Chen.
 Ms. Chen arrived in the UK when she was six months pregnant with her second child. That  child, Catherine  Chen, was born in Belfast on the 16th September 2000 and her parents immediately obtained an Irish passport for her.
 As the Court of Justice explained, Ms. Chen did not at all seek to disguise the fact that she regarded Catherine  as  an  “anchor”  child  in  this  sense:-
“It is common ground that Mrs Chen took up residence in the island of Ireland in order to enable the child she was expecting to acquire Irish nationality and, consequently, to enable her to acquire the right to reside, should the occasion arise, with her child in the United Kingdom.”

68. The precise issue then before the Court was whether the presence of such an anchor child could be prayed in aid to enable Ms. Chen to continue to reside in the United Kingdom, the refusal by the UK authorities of a residence permit notwithstanding. The Court answered  this  question  affirmatively:-

“On the other hand, a refusal to allow the parent, whether a national of a Member State or a national of a non-member country, who is the carer of a child to whom Article 18 EC and Directive 90/364 grant a right of residence, to reside with that child in the host Member State would deprive the child-?s right of residence of any useful effect. It is clear that enjoyment by a young child of a right of residence necessarily implies that the child is entitled to be accompanied by the person who is his or her primary carer and accordingly that the carer must be in a position to reside with the child in the host Member State for the duration of such residence (see, mutatis mutandis, in relation to Article 12 of Regulation No 1612/68, Baumbast and R, paragraphs 71 to 75). 

For that reason alone, where, as in the main proceedings, Article 18 EC and Directive 90/364 grant a right to reside for an indefinite period in the host Member State to a young minor who is a national of another Member State, those same provisions allow a parent who is that minor’s primary carer to reside with the child in the host Member State.”
 
69. The contrast, therefore, between this aspect of L & O and Chen is quite striking. While the circumstances of birth was regarded by the majority in L & O as a relevant consideration, this was (by necessary implication) rejected in Chen, especially given that  a  pregnant Ms. Chen had travelled to Northern Ireland to  give  birth  specifically in order to acquire Irish nationality for her child. Both female adult applicants in L & O were pregnant when they arrived in Ireland and gave birth afterwards.
 The parents in L & O were likewise the primary carers of the young children in their case.

70. In these circumstances, it is submitted that this Court may well be required to address what would appear to be a striking difference between this aspect of L & O and that which was adopted by European Court of Justice in Chen. If, for example, a deportation issue arose in this State in respect of a non-EU national who was the primary carer of a young child who was a citizen of an EU State other than Ireland, then the courts would be obliged to give effect to the Chen principle and respect the ‘anchor  child’ principle. Why, it might be asked, should the principle be any different in the present cases simply because the facts of the present cases were wholly internal to this State? In these circumstances, it is submitted that this Court may require to re-consider this aspect of L & O.
Patrick Dillon-Malone

Gerard Hogan
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