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Introduction
The Minister for Justice, Equality and Law Reform forwarded the scheme of the Coroners Bill to the IHRC pursuant to section 8(b) of the Human Rights Commission Act 2000 on the 11th January 2006.  
The IHRC welcomes the opportunity to submit it observations on the Scheme of the Coroners Bill.  This legislative proposal represents a major reform of the law around the investigation of deaths and the role of the coroner.  The question of the State’s obligation to carry out an effective official investigation into the death of a person has been developed significantly in the jurisprudence of the European Court of Human Rights under Article 2 of the European Convention on Human Rights (ECHR).  In general, the IHRC welcomes the approach adopted in the Heads of Bill which demonstrates that serious consideration has been given to the standards arising from the jurisprudence of Article 2.
Section 1 of these observations outlines the relevant international human rights law standards that apply in relation to the investigation of deaths focusing in particular on the procedural obligations arising from Article 2 of the ECHR.  Section 2 summarises the main legislative proposals contained in the scheme and makes recommendations for reforms that the IHRC feel are necessary to ensure that the legislative proposal complies fully with the relevant human rights jurisprudence.  
1.
Relevant standards of International Human Rights Law

1.1
Article 2 of the ECHR – The right to life
Article 2 of the ECHR provides as follows:
“1.
Everyone’s right to life shall be protected by law.  No-one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.

2.
Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

The European Court of Human Rights has observed that Article 2 ranks as one of the most fundamental provisions of the Convention, to which in peacetime no derogation is permitted under Article 15.
  The Court has further observed that Article 2 enshrines one of the basic values of the democratic societies making up the Council of Europe and that the circumstances in which deprivation of life may be justified must therefore be strictly construed.  

There are three main aspects to the obligations of the State under Article 2: 

(a) The obligation on State authorities to refrain from intentional killing (negative obligation).  The Court has repeatedly interpreted Article 2 as imposing on member States substantive obligations to refrain, through its agents, from deliberate, unjustified killing.  Moreover, the Court has held that the circumstances in which a deprivation of life can come within the ambit of Article 2(2) must be narrowly construed and the use of force must be strictly proportionate to the achievement of the aims set out in sub-paragraphs 2(a)-(c).  The Court has held that it was not sufficient for the person administering the force to honestly believe that his or her actions were valid, this belief must be based on reasonable grounds in the light of the information available at the relevant time.
  Where the events in issue lie wholly, or in large part, within the exclusive knowledge of the authorities, as, for example, in the case of persons within their control in custody, strong presumptions of fact will arise in respect of any injuries or death which might occur.  The Court regards the burden of proof as resting on the authorities to provide a satisfactory and convincing explanation.

(b) The obligation to protect life (positive obligation to take reasonable preventative measures).  In the case of LCB v. United Kingdom
 the Court made clear that Article 2(1) enjoins the State not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within their jurisdiction.  In certain well-defined circumstances Article 2 imposes a positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual.  The State’s obligation under Article 2 extends beyond its primary duty to secure the right to life by putting in place effective criminal provisions to deter the commission of offences against the person backed up by law enforcement machinery for the prevention, suppression and sanctioning of breaches of such provisions.6  The authorities could be said to be in breach of their duty under Article 2 if it could be established that (i) they knew or ought to have known at the relevant time of the existence of a real and immediate risk to the life of an identified individual, and (ii) they took no measures within the scope of their powers which, judged reasonably, might have been expected to avoid that risk.  

(c) The obligation to put in place effective safeguards against the unlawful taking of life (positive obligation to put in place effective investigatory mechanisms in relation to suspicious deaths).  The Court has held that Article 2 must be interpreted and applied to require practical and effective safeguards which ensure that the object and purpose of the Convention is implemented.  As a result the Court has created a “procedural superstructure” around Article 2 combined with Article 13 of the ECHR.  The rationale behind the procedural obligations on the State is that investigations into certain categories of deaths act as an effective safeguard against unlawful violations of the right to life.  The jurisprudence of the Court around Article 2 initially emerged from cases where there had been the use of lethal force by state agents.

1.2
Procedural obligations arising from Article 2 and Article 13

In examining the present legislative proposals we are concerned primarily with this third category of “procedural obligations” under Article 2, read together with the right to an effective remedy under Article 13 of the ECHR.  Article 13 provides,

“Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.”

Under the recent case-law of the European Court, it now appears that the obligation to investigate extends to cases wherever life has been lost in circumstances potentially engaging the responsibility of the State.  In Kelly and Others v. United Kingdom the Court pronounced a twofold justification for the duty to hold domestic inquiries; “the essential purpose of such investigation is to secure the effective implementation of the domestic laws which protect the right to life and, in those cases involving state agents or bodies, to ensure their accountability for deaths occurring under their responsibility”.  This explanation reflects the widening of the scope of the investigation obligation to encompass killings by both private persons and state personnel.
1.2.1
Specific Requirements of Article 2

In the four cases of McKerr,
 Shanaghan,
, Jordan,
 and Kelly & Ors.
 (all four judgments were delivered together on 4th May 2001), the European Court of Human Rights issued a clear summation of the principles that have been developed by the Court in its jurisprudence over a number of years in relation to the effective investigation of deprivations of the right to life, setting out the basic requirements for any such investigation.  These requirements have recently been restated in the case of Finucane v United Kingdom
 and are set out below:

The authorities must act of their own initiative once the matter has come to their attention, and they cannot leave it to the initiative of the next of kin or others to lodge a formal complaint or to take responsibility for the conduct of any investigative procedures.

(1) For the investigation to be regarded as being effective it is necessary for the persons responsible for and carrying out the investigation to be independent from those implicated in the events.  This means not only a lack of hierarchical or institutional connection, but also a practical independence from those implicated.  Therefore the investigation should not rely on evidence or information obtained solely from the source under investigation and must, by implication, have the power to gather evidence independently.

(2) Where the events leading to the death and injury lie wholly or in large part within the exclusive knowledge of the authorities, the Court regards the burden of proof as resting on the authorities to provide a satisfactory and convincing explanation.
 
(3) The investigation must also be effective in the sense that it is capable of leading to a determination of whether the force used in such cases was or was not justified in the circumstances and to the identification and punishment of those responsible.
  The Court makes clear that this is not an obligation of result, but rather an obligation of means.
(4) The investigating authority must have the mandate to establish the key issues of responsibility and liability and must have taken the reasonable steps available to them to secure the evidence concerning the incident including inter alia eye witness testimony, forensic evidence and, where appropriate, an autopsy which provides a complete and accurate record of injury and an objective analysis of clinical findings including the cause of death.  Any deficiency in the investigation which undermines its ability to establish the cause of death or the person responsible will risk falling foul of this standard.
(5) The requirements of promptness and reasonable expedition are also important.  A prompt response by the authorities in investigating the use of lethal force is essential to maintain public confidence in their adherence to the rule of law and in preventing the appearance of collusion.  The Court further requires that there should be a sufficient element of public scrutiny of the investigation and its results to secure accountability in practice as well as in theory.
  In all cases the next of kin of the victim must be involved in the procedure to the extent necessary to safeguard his or her legitimate interests.

(6) In some cases the State’s procedural obligations may be discharged through criminal proceedings; however, this may not be possible where a defendant pleads guilty or where the issue at trial is the mental state of the defendant, because in such cases the wider issues will probably not be explored.
 
1.2.2
Categories of deaths to which the procedural obligations arising from Article 2 may apply
(a)
Deaths occurring as a result of the use of force by agents of the State

The procedural obligations arising from Article 2 clearly arise in respect of deaths that occur as a result of the use of force by agents of the State.  The case of McCann v. United Kingdom
 is the central authority on this point.
(b)
Deaths occurring as a result of the use of force by persons other than agents of the State

More recently the Court held in the case of Ulku Ekinci v. Turkey
 that the procedural obligation of Article 2 “requires by implication that there should be some form of effective official investigation where individuals have been killed as a result of the use of force.  The obligation is not confined to cases where it has been established that the killing was caused by an agent of the state”.
(c)
Deaths occurring while the individual is in police custody, is detained in prison or another institution
In the case of Keenan v. United Kingdom
 the Court emphasised that persons in custody are in a vulnerable position and that it is incumbent on the authorities to protect them.  It is incumbent on the State to account for any injuries suffered in custody, which obligation is particularly stringent where that individual dies.  This case involved a person who took his own life while serving a 4 month prison sentence.  Under Article 2 the Court examined whether the authorities knew or ought to have known that Mark Keenan posed a real and immediate risk of suicide and, if so, whether they did all that could reasonably have been expected of them to prevent that risk.

(d)
Deaths occurring while the individual is in hospital

In the case of Erikson v. Italy
 the applicant complained that the Italian legal system had failed to appropriately investigate and prosecute a doctor following an allegation of criminal negligence in the treatment of an elderly patient.  The Court rejected the application but stated:
“[T]he positive obligations a State has to protect life under Article 2 of the Convention include the requirement for hospitals to have regulations for the protection of their patients’ lives and also the obligation to establish an effective judicial system for establishing the cause of death which occurs in hospital and any liability on the part of the medical practitioners concerned”.
In Powell v. United Kingdom
 the Court held that, while there was a distinction to be made in terms of substantive Article 2 rights between deaths in hospital and deaths which have, allegedly, been directly caused by the State, that did not extend necessarily to the procedural Article 2 rights.  The Court found that where a death occurs in a hospital there is still a need for an effective independent system for establishing the cause of death of an individual under the care and responsibility of a health professional and any liability on the part of the latter.  In the case of Calvelli and Ciglio v. Italy
 the Court stated that the procedural obligations of the State to carry out an effective investigation into deaths of patients in the care of the medical profession apply in relation to both the public and privates spheres.   
The grounds set out in (a)-(d) above relate to those areas where the European Court of Human Rights has identified to date clear procedural obligations under Article 2.  It is likely that the Court will expand on these areas in the future.  It should also be emphasised that the obligations under the ECHR are intended to act as minimum standards, upon which States can put in place higher protections of human rights.  In this regard the principle that deaths should be investigated from the perspective of providing an effective remedy to the families of deceased persons provides the basis for an expansive interpretation of the categories of death in which robust and effective investigatory systems are put in place.

1.3
Other human rights standards

In addition to Articles 2 and 13 of the ECHR, there a number of other relevant human rights standards.
Article 6 of the International Covenant on Civil and Political Rights (ICCPR) 
In accordance with Article 6 of the Covenant, all persons have the right to life and the arbitrary deprivation of life is prohibited.  In its General Comment 6, the Human Rights Committee observes that the deprivation of life by the authorities of the State is a matter of the “utmost gravity”, and the State should take measures to prevent and punish arbitrary killing by its security forces.
  The Human Rights Committee also stated that the law of the State should strictly control and limit the lawful circumstances in which lethal force may be used by the authorities.  This duty extends to creating an obligation on the State to establish, “effective facilities and procedures to investigate thoroughly cases of missing and disappeared persons in circumstances which may involve a violation of the right to life”.
 
United Nations Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions

The United Nations Principles on Extra- Legal Executions were adopted on the 24th May 1989 by a resolution of the Economic and Social Council.  These principles, while not directly legally binding on State, have been extensively used by the European Court of Human Rights as interpretative guides as to how the legal obligations set out in Article 2 of the ECHR should be implemented in practice. Paragraph 9 requires that there be “a thorough, prompt and impartial investigation of all suspected cases of extra-legal, arbitrary and summary executions, including cases where complaints by relatives or other reliable reports suggest unnatural death in the above circumstances…”.  Paragraphs 10 to 17 contain a series of detailed requirements that should be observed by investigative procedures into such deaths.  
2.
Examination of the Scheme of the Coroners Bill 2005

2.1
Parts II-III - Coroners service, conditions of appointment and independence 
Heads 11, 12 and 13 provide that the appointment of the Chief Coroner, the Deputy Coroner and the other Coroners will be made by the Minister for Justice, Equality and Law Reform on the recommendation of the Public Appointments Service.
Head 17 provides for the appointment of coroner’s officers who will be responsible for assisting a coroner in carrying out his or her duties under the Act.  Subsection 4 provides that a member of the Garda Síochána when acting specifically in support of the coroner under the Act shall, in addition, be deemed to be a coroner’s officer and to have the same functions and powers as are conferred on a coroner’s officer.
Head 18 provides that persons who will be appointed to the post of coroner or deputy coroner should be a practising barrister or solicitor for a period of five years or a registered medical practitioner who has been registered for at least five years.  Head 19 provides that the coroner or deputy coroner can be removed from office by the Minister where he or she is of the opinion that the coroner has been guilty of misconduct or neglect of duty; is unfit for office or incapable of discharging his or her duties by reason of physical or mental infirmity; or has been permanently disbarred arising from professional misconduct from practice by an appropriate professional body. 
Head 20 provides that a coroner or deputy coroner who is a solicitor or barrister shall not act as solicitor or barrister in criminal or civil proceedings arising out of any matter which may have come before him or her as coroner or deputy coroner.  This extends the existing restrictions on coroners who are solicitors or barristers from criminal proceedings to include also civil proceedings.  Moreover, a coroner or deputy coroner is prohibited from engaging in jury service.  
Head 26 of the scheme provides that the investigation of a death by a coroner shall be inquisitorial in nature and that the coroner shall be independent in the performance of his or her duties.  Head 29 provides that a coroner or deputy coroner who is a registered medical practitioner should not knowingly investigate or hold an inquest into the death of any person who has attended him or her within 12 months before the person’s death.  Moreover, a coroner or deputy coroner is prohibited from investigating or holding an inquest into the death of any person if he or she has drawn up or assisted in the drawing up of, and benefits under, any testamentary disposition made by that person.
IHRC analysis and recommendations
The IHRC welcomes the provisions outlined above relating to an independent appointments process which is one of the necessary criteria of an effective investigation under Article 2 of the ECHR.  The independence of the coroner’s service is further strengthened by the requirement in Head 26 which provides that the coroner shall be independent in the performance of his or her duties.  In addition the IHRC welcomes the requirement under Head 20 that the coroner and deputy coroner should avoid conflicts of interest as this further strengthens independence.  
Under section 3(1) of the European Convention on Human Rights  Act 2003 the Coroner as an “organ of State” is required to exercise his or her functions in a manner compatible with the State’s obligations under the ECHR subject to any statutory provision or rule of law.  The coroner plays a key role in fulfilling the State’s Article 2 ECHR obligations.  Therefore the IHRC recommends that the Coroner’s Bill should explicitly recognise the duty of the coroner to exercise his or her functions in a manner that complies with his or her obligations under section 3(1) of the ECHR.  Such a provision would reinforce the obligations of the coroner under section 3(1) of the ECHR Act and would raise awareness amongst coroners in relation to their Convention obligations.  Furthermore, such a provision would serve to raise awareness amongst coroners of the need to keep abreast of ongoing developments in the jurisprudence of the European Court of Human Rights around the question of the effective investigation of deaths which will impact on their functions and the manner in which they carry them out.  For example in the UK Coroners Law Reform Bill there is explicit reference made to ensuring that the State’s ECHR obligations are met by the coroner’s investigation.  In Irish legislation it is not unusual to find cross-referencing between different sources of law including different pieces of legislation.  Section 3(1) of the ECHR Act 2003 itself is subject to the interpretative guideline “subject to any statutory provision or rule of law”.  This recommendation is of relevance to a number of other recommendations made in these observations.
2.2
Part IV – Coroners Rules

This part provides that the Minister may adopt by order or regulation rules regulating the practice and procedure at or in connection with investigations, inquests and post-mortem or other special examinations conducted or directed by coroners.  The Minister can seek the recommendation of the Coroner Service Advisory Committee, the Chief Coroner, the Coroner Service or a Minister with statutory responsibilities in regard to the subject matter of the recommendation or any other person. 

There are Coroners Rules currently in place although they are not on a statutory footing.  The Working Group on the Review of the Coroner Service established in 1998 set up a Rules Committee which has drafted a set of rules which are being used in practice by the coroners.  These rules specify among other issues what is meant by “reportable deaths”, the conduct of inquests, the type of verdicts that can be returned by an inquest and the types of findings that can result from an inquest.  There are 27 different categories of deaths defined as being reportable to the coroner under the current rules.  In addition the rules specify the types of verdicts that can be returned by an inquest and the types of findings that an inquest can conclude with. 
IHRC analysis and recommendations
The IHRC welcomes the recent draft of the Coroners Rules and is of the view that these should form a part of a comprehensive set of rules to be drafted following the enactment of the Coroners Bill.  The IHRC has recently contributed to the process of drafting Revised Prison Rules and would consider any opportunity to contribute to drafting an improved set of Coroners Rules.
2.3
Part V – Reporting of deaths to a coroner

The stated purpose of this part of the heads of bill is threefold:

(1) to set out which categories of deaths are reportable to a coroner;

(2) to set out which persons are under an obligation to do so and;

(3) to provide that it would be an offence not to report a death or withhold information concerning the death from the coroner.

2.3.1
Categories of “reportable deaths”
Head 23 provides that, following consultation with the Chief Coroner, the Minister may from time to time by order or regulation prescribe the categories of deaths to be reportable to the coroner.  In the explanatory note it states that it would be open to the Minister to extend the reporting requirement to all deaths.  However, the note states that this would only be contemplated when a full-time Coroners Service had been established and was properly resourced to carry out the significant attendant investigation and certification tasks that full death reporting would entail.  The explanatory note goes on to observe that this power is contemplated to ensure that a “Dr. Shipman” like situation should not arise and that there are also valid health and safety arguments for all deaths to be reportable to a coroner.
As noted above, Part 2 of the current Coroners Rules defines what category of deaths are reportable to the coroner and who is under an obligation to report a death.
  These rules are not currently on a statutory basis.

IHRC analysis and recommendations

It appears that Head 23 is designed to give the Minister for Justice, Equality and Law Reform the power to increase the categories of “reportable deaths” and that this will depend on the amount of resources that are available to the Coroners office.  It may also allow the Minister to expand the competence of the Coroner Service to meet the developing jurisprudence of the European Court of Human Rights.  The IHRC is of the view that the categories of deaths currently specified in the Coroners Rules should be regarded as reportable deaths whether these are specified in the Coroners Bill or in secondary legislation.  In general the IHRC is of the view that the Coroners Service should be provided with sufficient resources to enable it to investigate the broad category of deaths to which Article 2 obligations apply.   
2.3.2
Persons under an obligation to report a death
Head 24 sets out the category of persons who are under an obligation to report a death to the coroner as follows:

(a) a medical practitioner or nurse having had responsibility or involvement in the care of  or present at the person’s death;

(b) a registrar of deaths;

(c) a funeral director having charge of the disposal of the body;

(d) an occupier of a house or other dwelling, including a mobile dwelling, where the person was residing at the time of his or her death;

(e) the person in charge of any public or private institution or premises, or the part of the institution or premises, in which the deceased person was residing at, or in the care of, at the time of his or her death;
(f) the person having custody of the deceased;

(g) the person in charge of the aircraft or vessel, which the deceased person was on at the time of his or her death, in which case the person in charge shall report or cause to be reported the death on the arrival of the aircraft or vessel at the place of disembarkation in the State 

Under this head the persons required to report the death to the coroner are required to do so as soon as practicable where they have reasonable grounds for believing that the death is one in respect of which a coroner would have jurisdiction to investigate and to hold, if necessary or required, an inquest into the death.  The obligation imposed on the person will be deemed to be discharged if he or she immediately notifies a member of the Garda Síochána of the facts and circumstances required to be notified to the coroner.  Where the person notifying the coroner or the Garda Síochána is a medical practitioner, he or she must also notify the Garda of his or her opinion as to the cause of the death.  Any of the persons listed under this head will be guilty of an offence if they contravene its provisions.  Moreover, any person who reports a death is required to give the coroner investigating the death all the information available to them which may assist a coroner in his or her investigation.        
IHRC analysis and recommendations

The IHRC is concerned that it is not sufficiently clear what category of deaths will be regarded as “reportable deaths” under the current legislative proposals.  The ECHR requires clarity and certainty in relation to legal obligations, particularly where penalties may accrue if there is a failure to meet those obligations.  Head 24 provides that the persons who are required to report a death to the coroner must do so as soon as practicable where they have reasonable grounds for believing that the death is one in respect of which a coroner would have jurisdiction to investigate and to hold, if necessary, an inquest into the death.  In light of the fact that a person can be criminally prosecuted for failure to report a “reportable death” it is essential that the category of “reportable deaths” is defined clearly to ensure that the persons defined in head 24 are aware of whether or not they need to report a death to the coroner.  
2.4
Part VI – Investigations
The stated purpose of this Part of the heads of bill is to set out in a coherent fashion the duty of the coroner to investigate certain reportable deaths and the powers required to carry out that function.  The inquisitorial role of the coroner and their independence in the conduct of their functions is emphasised.  The heads of bill state that, in their investigation, the coroner must seek to allay rumours or suspicions, advance medical knowledge and enhance public health and safety by drawing attention to the existence of circumstances which, if left unattended, might lead to further deaths.  The heads set out enhanced and clarified provisions for the coroner to take possession of the body of the deceased, to inspect places, take possession of documents for the purposes of the death investigation and to control movement of bodies into and out of the State. 

2.4.1
Purpose of an investigation of a “reportable death”
Head 27 provides that a coroner shall investigate the death of a person where they have been informed of a reportable death or the finding of a body of a deceased person.  It is proposed that the purpose of the investigation will be to:
(a) establish the identity of the deceased;

(b) establish when and where the death took place;

(c) establish, in so far as practicable, in what circumstances the deceased met his or her death;

(d) establish whether a medical certificate of death in respect of the deceased is or may be procured from a registered medical practitioner, and

(e) ensure that the necessary arrangements for certification of death, as laid down in this Act or any other enactment, are fulfilled.
Head 27 further provides that the coroner shall be entitled to receive the assistance and protection of the Garda Síochána in the execution of his or her office.

The key proposed reform in this head is that it proposes to extend the remit of the coroner’s investigation beyond the proximate medical cause of death, in seeking to establish, as far as practicable, in what circumstances the deceased met his or her death.  In the explanatory note it is observed that the extension of the remit of the coroner was recommended by the Coroners Review Group and accords with recent UK and European Court of Human Rights case law on the conduct of inquests.  The note accepts that strictly limiting the jurisdiction of coroners to the proximate cause of death is too restrictive, having regard to the provisions of Article 2 of the ECHR.  
IHRC analysis and recommendations

The IHRC welcomes Head 27 which proposes to broaden the scope of the coroner’s investigation to establish in so far as practicable in what circumstances the deceased met his or her death in order to satisfy the requirements of Article 2 of the ECHR.  The nature and scope of the investigation is a key aspect of the Article 2 jurisprudence. 
2.4.2
Identification, custody, removal and disposal of the body

Heads 30-32 deal with the custody, removal and disposal of the body by the coroner.  In particular Head 30 provides that where a coroner has been notified of a death under any provision of this Act, he or she shall cause the deceased to be formally identified.  A coroner may direct a person to view the body, or where in the circumstances it is not possible to view the body any such other evidence as may be relevant, and to provide formal documentary notice of identification to the coroner.  This notification is to be considered as conclusive evidence of that fact unless the contrary is proved.  The person who identifies the body will be required to attend the inquest if the documentary evidence of the identification is disputed.  Finally, this head provides that where it is not possible to identify the body, the absence of such identification shall not preclude the coroner from investigating the death.  
Head 31 proposes that a coroner in the investigation into a reportable death will be entitled to possession of the body of the deceased for such period as is necessary for the performance of his or her duties under the Act.  Head 31 provides for further powers in relation to the entrance of premises to take possession of a body.  
Head 32 provides that following an application to the coroner he or she may authorise the disposal of a body by (i) a representative or next of kin of the deceased person or any other person who proposes to cause the body to be disposed of, or (ii) by a funeral director or undertaker or any other person who is in charge of the funeral of the deceased person.  The disposal of the body will not take place prior to the issuance of a certificate of the fact of death, except with the express permission of the coroner.  
Head 33 provides that a coroner investigating a death may issue a certificate of fact of death as soon as practicable after the coroner has established that a death has occurred and will require further investigation.  This certificate will make no reference to the circumstances of the death.  Moreover, the issuance of this certificate will be taken as authority to proceed with the disposal of the body unless evidence exists to the contrary. 
IHRC analysis and recommendations

In line with the obligations of promptness and reasonable expedition under Article 2 of the ECHR (see section 1.1.1 above), the IHRC recommends that the Coroners Bill should state that, in carrying out his or her functions around the identification, custody and removal of the body of the deceased, the coroner should act in a timely and efficient manner.  The IHRC believes that this requirement will also help to minimise the distress of the next of kin of the deceased. 
2.4.3
Information to be provided to the deceased’s representative, next of kin, 
interested person

Head 34 provides that a coroner who is investigating a death shall provide a representative of the deceased person, a next of kin, any other interested party or any other person that the coroner thinks necessary with the following information: 
(a) that the body is under the control of the coroner;

(b) that a post-mortem or other special examination may be performed on the body;

(c) that there is a possibility that organs and tissue may be retained after the completion of the post-mortem examination, where it is necessary to do so in order to further the investigation into the death or any criminal investigation or to prevent other deaths and for no other purpose;

(d) that a certificate of the fact of death may be issued.
The coroner is required to continue to advise such persons on the progress, including the conclusion, of the investigation.
IHRC analysis and recommendations

The case-law of the European Court of Human Rights under Article 2 requires the State to involve the next of kin in the investigation procedure to the extent necessary to safeguard their interests, and in particular to provide them with any witness statements.  Similarly the UN Principles require that the families of the deceased and their legal representative should be informed of, and have access to, any hearing as well as all information relevant to the investigation and shall be entitled to present other evidence.  In addition to the requirements set out in this head, the IHRC recommends that the coroner should be under an obligation to provide the next of kin with (i) the information that he or she gathers as a result of his or her investigation when the investigation concludes, and (ii) with the reasons for his or her conclusion in relation to that investigation. 

2.4.4
Powers of the Coroner during the Investigation 
Head 36-39 set out the powers that the coroner is proposed to have to carry out an investigation.  Head 36 provides for those persons who may exercise the powers of entry and inspection in connection with a death investigation by the coroner.  Such persons can include the coroner, a coroner’s officer or a member of the Garda Síochána.  The coroner is required to issue such persons with a warrant identifying the person and indicating that he or she has authority to exercise the powers given under Head 38. 
Head 37 provides that the powers granted to authorised persons under Head 38 may be exercised only at the direction of the coroner, and if the coroner considers that the exercise of those powers is reasonable and necessary for the purposes of its investigation.  
Head 38 proposes to grant the “authorised persons” (including the coroner, the coroner’s officer or a member of the Garda Síochána) the following powers to carry out an investigation:
(a) the power to enter at any reasonable time any premises in which the authorised person has reasonable grounds to believe there are any documents, or there is information in any form, relating to an investigation or inquest into a death by a coroner;

(b) the power to inspect any documents, or information in any form on the premises;

(c) the power to secure for later inspection any documents, any information in any form and any equipment in which those documents or that information may be held, if the person has reason to believe that the documents or information may be relevant to an investigation by the coroner;

(d) the power to secure for later inspection the premises, or any part of the premises, but only where the authorised person considers it necessary to do so in order to preserve for inspection documents or information in any form that he or she has reason to believe may be kept there and may relate to the investigation by the coroner;
(e) the power to take copies of or extracts from any documents or any electronic information system on the premises, including in the case of information in a non-legible form, copies of or extracts from such information in a permanent legible form;

(f) the power to remove for later examination or copying any documents, or information in any form, that the authorised person has reason to believe may relate to a matter under investigation by the coroner and retain them for the period that the coroner considers reasonable;
(g) the power to direct any person on the premises to produce to the authorised person any documents, or information in any form, kept on the premises;

(h) the power to direct any person on the premises having charge of, or otherwise concerned with the operation of, data equipment or any associated apparatus or material to provide the authorised person with all reasonable assistance in relation to the equipment, apparatus or material.

The head goes on to provide that any article, substance or thing taken into the possession of the coroner will be in the legal custody, care and control of the coroner conducting the investigation and will not be used for the purposes of any investigation other than the alleged offence.  In relation to a private dwelling, it is proposed that an authorised person will not be entitled to enter a private dwelling except with the consent of the occupier or under the authority of a warrant issued by a judge of the District Court.  Subsection 4 of the head provides that when an authorised person is exercising powers under this section he or she shall be accompanied by a member of the Garda Síochána.  Subsection 6 provides that any person who obstructs or fails to comply with a coroner or a person directed by a coroner in the exercise of any of the provisions of this section shall be guilty of an offence.  

Head 39 provides that a judge of the District Court can issue a warrant authorising a person to enter a private dwelling within one month after the date of the issue of the warrant where there are reasonable grounds for suspecting that there are documents, or there is information in any form, articles, substances or other things, relating to a matter of concern to an investigation or an inquest in that private dwelling or part thereof.  It is proposed that this warrant may also permit the named authorised person to be accompanied during the entry and inspection by other authorised persons and members of the Garda Síochána.  Moreover, this head provides that the warrant may authorise such person to use such reasonable force as is necessary of the purposes of entry.

IHRC analysis and recommendations

In light of the provisions in heads 17, 27 and 36, the IHRC is concerned about the role of the Garda Síochána in assisting the coroner where the death under investigation has occurred while in Garda custody, as a result of Garda operations or in other circumstances where the Gardaí were implicated in some way.  A key Article 2 standard is that the investigation of a death should have practical independence from those implicated and that there should be a lack of institutional connection between the complaints body and those being investigated.
The IHRC is aware that the Garda Ombudsman Commission will be the main body vested with the responsibility to satisfy the State’s article 2 obligations in relation to all deaths occurring in Garda custody or as a result of Garda operations under section 91 of the Garda Síochána Act 2005.  Such investigations will be carried out under section 95 of the 2005 Act where the complaint does not appear to involve a criminal offence and under section 98 of the 2005 Act where the complaint does appear to involve a criminal offence.  A section 95 investigation will result in a report stating the facts established by the investigation and making recommendations in relation to whether or not disciplinary proceedings should be instituted.  A section 98 investigation will result in a report which the Garda Ombudsman Commission can then decide to send to the DPP who can decide whether or not to institute proceedings.
Following on from these investigations by the Garda Ombudsman Commission the coroner will then play his or her role in examining the broader question of the circumstances in which the deceased met his or her death.  While the coroner will have access to the information gathered by the Ombudsman Commission during its investigation, it is possible that the coroner may still need to exercise his or her powers to gather further information in relation to the circumstances in which the deceased met his or her death.  The IHRC is of the view that in order to ensure the coroner’s investigation has a practical institutional independence from those implicated in the circumstances surrounding the investigation the Garda Síochána should not act as coroner’s officers for the purpose of such an investigation.  The IHRC recommends that the Coroners Bill should provide that where the death being investigated by the coroner is a death which occurred in police custody or as a result of Garda operations the coroner will have the support of coroner’s officers who are not members of the Garda Síochána.     
Head 37 of the Scheme provides that the coroner shall exercise his powers in a reasonable and necessary manner.  Under Head 38 of the proposed legislation the coroner has a number of substantial powers to enter premises and seize documents which could amount to interferences with private life, family life, home and correspondence under Article 8 of the ECHR.  The IHRC is of the view that Head 37 should also explicitly require the coroner to exercise his or her powers in a manner that is proportionate to the legitimate aim pursued.  Similarly, in applying to the District Court for a warrant to enter a private dwelling the coroner should be satisfied that this course of action is proportionate to the aim pursued.  This amendment will not be necessary if the IHRC’s earlier recommendation in relation to the ECHR Act obligations of the coroner is adopted.  
The IHRC notes that there is no explicit provision for the coroner under the legislative proposal to make recommendations following a preliminary investigation which results in the coroner being satisfied as to the circumstances in which the death occurred and where he or she concludes that an inquest is unnecessary.  Of particular significance is the fact that there is no possibility at that point for the coroner to make recommendations related to public health and safety to prevent the recurrence of similar deaths etc.  In line with the preventive obligations on the State under Article 2 of the ECHR to take reasonable steps to prevent unnecessary loss of life, the IHRC is of the view that a coroner should have the possibility to make a recommendation in thee circumstances in terms similar to those made following an inquest.
2.5
Part VII – Inquests
The purpose of this part is to clarify the situations where a coroner’s investigation into a death leads to an inquest being held.  The stated purpose of the inquest is defined as being to complete the investigation into the cause and circumstances of the death of a person who must be identified and to seek to prevent, if possible, through recommendations, similar deaths occurring.
2.5.1
Purpose of an Inquest

Head 43 provides that the purpose of an inquest shall be to complete the investigation into the death of a person.  In particular, the proceedings and evidence at the inquest shall be directed to establishing, in so far as practicable, in what circumstances the deceased met his or her death including the medical cause of death; allaying public concern; and advancing public health and safety.  Moreover head 43 provides that the proceedings and evidence at the inquest shall be directed to ascertaining the following matters:

(a) the identity of the person;

(b) when and where the death took place;

(c) in what circumstances the deceased met his or her death;

(d) ensuring that any necessary arrangements for the time being required for the certification and registration of death are fulfilled;

(e) returning a verdict, and 

where appropriate, making findings and recommendations. 

Subsection 3 provides that an inquest should not report on or express an opinion on any matter other than those listed in (a) to (e) above.  Moreover this subsection states that an inquest shall not determine, or frame a finding in such a way as to appear to determine, any question of civil or criminal liability.  However, it is proposed this requirement shall not prevent the report of an inquest from establishing the circumstances of a death or from returning a verdict of unlawful killing.   

IHRC analysis and recommendations

The IHRC welcomes Head 43 of the Scheme which broadens the scope of the inquest enquiry to meet the requirements of Article 2 of the ECHR.
2.5.2
Discretionary and mandatory powers of a coroner to hold an inquest

Head 42 provides that a coroner may hold an inquest in the following situations:
(a) where a medical certificate of the cause of death is not procurable and he or she remains unsatisfied as to the cause of death;

(b) where he or she has reason to believe that a death occurred in such circumstances that an inquest may be appropriate, even though the body has been destroyed or is irrecoverable.

Subsection 4 provides that where the coroner determines that no good purpose will be effected by exhuming a body for the purposes of an inquest, he or she may proceed to hold an inquest without having exhumed a body.  Where a coroner or deputy coroner is not in a position to hold an inquest or there is no coroner assigned to the region the Chief or Deputy Coroner will direct another coroner to hold the inquest.  Where the Chief Coroner has not or is not in a position to direct another coroner to hold an inquest, any member of the Garda Síochána not below the rank of superintendent may request the Minister to direct a coroner to hold the inquest. 
Head 44 provides that it is mandatory for a coroner to hold an inquest where he or she is of the opinion that the death may have occurred:

(a) in a violent or unnatural manner;

(b) suddenly and from unknown causes;

(c) in Garda, military or prison custody [or if the deceased immediately prior to his or her death was in Garda, military or prison custody];

(d) in certain institutions administered by or on behalf of the State;
(e) of a child in care in the State;

(f) in circumstances specified by any other enactment. 
IHRC analysis and recommendations
Head 42 sets out the situations where a coroner has discretion in relation to the holding of an inquest and Head 44 sets out the circumstances in which it is mandatory for a coroner to hold an inquest.  The IHRC recommends that the legislative proposal should include a provision to the effect that where a death occurs in circumstances that are not covered by grounds listed in Head 44(a)-(f) and the coroner has reason to believe that the obligations of the State authorities under Article 2 have not been complied with an inquest should be mandatory in such circumstances.  This clause would allow for flexibility to enable the legislation to respond to any expansion of the categories of deaths to which Article 2 obligations apply.  Furthermore, this recommendation is in line with our earlier recommendation that a specific statutory duty should be inserted requiring the coroner to carry out his or her obligations in a manner that complies with his or her obligations under the ECHR.  
Head 44(c) provides that it will be mandatory to hold an inquest where a death occurred “in certain institutions administered by or on behalf of the State”.  In the opinion of the IHRC, Head 44 (c) should specify what institutions will be the subject of a mandatory inquest.  The IHRC recommends that it should be mandatory for an inquest to be held to establish the cause of death of individuals living in detention-like situations such as persons residing in psychiatric hospitals, residential settings for persons with disabilities and nursing homes.  The negative and positive obligations of the State authorities under Article 2 are particularly important for vulnerable and dependent persons residing in this type of setting where the consequences of a failure to comply with Article 2 obligations can be particularly grave.  Moreover, public health and safety would be advanced and public concern allayed if inquests were mandatory in such cases.  

2.6
Part VIII – Conduct and conclusions of an inquest

2.6.1
Notice of an inquest and conduct of inquests
Under Head 46 it is proposed that the coroner, where practicable, will advise the representative or next of kin of the deceased, witnesses, potential jurors and where known, any other interested persons, by post, by electronic means or by other means as are deemed suitable at least 14 days before an inquest is to be held of the date, time, place and subject of the inquest. 
Head 47 provides that a coroner conducting an inquest shall ensure that he or she performs the functions and exercises the powers under the Act in a manner that is as efficient and expeditious having regard to the circumstances of the matter under investigation.  An inquest shall not inquire into a relevant matter unless it is satisfied that the likely cost and duration of the inquiry into that matter will be justified by the importance of the facts that are likely to be established in consequence of that inquiry.  The head goes on to clarify that a “relevant matter” means a matter under investigation which, although falling within the scope of the matter under investigation is, in the opinion of the coroner, not central to the investigation.  
Head 48 provides that a coroner shall conduct an inquest in public.  A coroner may order the exclusion from an inquest of any person if he or she reasonably believes that it is in the interest of the proper conduct of the inquest; it is expedient to do so in the public interest for reasons connected with the matters the subject of the inquest or the nature of the evidence to be given; there is a risk of prejudice to criminal and civil proceedings that are pending or in progress; or, there is a risk to the personal security of any person.  It is proposed that a person who refuses to comply with an order to not attend an inquest will be guilty of an offence.   

IHRC analysis and recommendations
The IHRC welcomes Heads 46 and 47.  These provisions are key aspects of the coroner’s statutory obligations under the European Convention on Human Rights Act to carry out his or her functions in an ECHR compliant manner.  The IHRC also welcomes Head 48 which requires the coroner to conduct an inquest in public and Head 52 which requires the coroner to publish his or her verdict and a report on the inquest.  Under Article 2 there should be a sufficient level of public scrutiny of the investigation and its results to ensure accountability in practice.

2.6.2
Powers to establish rules and procedures relating to evidence and 
submissions

Under Head 49 the Chief Coroner will have the power to establish rules and procedures, with regard to the need for fair procedures, for receiving and recording evidence and receiving submissions in the course of an investigation into a death by a coroner.
IHRC analysis and recommendations
The IHRC is of the view that in order to comply with the requirements of Article 2 the rules of evidence surrounding inquest proceedings should specify that where the events leading to the death and injury lie wholly or in large part within the exclusive knowledge of the authorities the burden of proof rests on the authorities to provide a satisfactory and convincing explanation.  

In drafting the rules concerning the receipt and recording of evidence the Chief Coroner should take account of the requirements of Article 2 and of the UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions that the families of the deceased and their legal representative should be entitled to have access to all information relevant to the investigation and should be entitled to present other evidence.  In particular the next of kin of the victim and their legal representative should have access to witness statements that will be submitted during the inquest. 
2.6.3
Verdicts and recommendations to be returned at an inquest
Head 52 provides that at the conclusion of an inquest the coroner is required to prepare a report containing the details of the verdict; a brief description of the evidence received by the inquest; any facts established by the inquest in relation to the matters concerned; any recommendations made by the inquest; and such other matters as the coroner may consider appropriate. 
Head 53 provides that a coroner, or a jury at an inquest, may make a recommendation designed to:
(a) prevent the recurrence of deaths similar to that in respect of which the inquest is being held;

(b) prevent other hazards to life disclosed by the evidence at the inquest;

(c) bring to the attention of a person who may have power to take appropriate action any deficiencies in a system or method of work which are disclosed by the evidence at the inquest and which may give rise to public concern. 

Head 53 further provides that where an inquest has addressed a recommendation to a Minister or public statutory organisation, the Minister or that organisation shall respond to the coroner concerned in writing no later than six months from the date of receipt of the recommendation indicating the measures, if any, taken on foot of the recommendation. 
Subsection 3 proposes that an inquest shall not report on or express an opinion on any matter other than a matter referred to in Head 43(2).  Moreover, an inquest shall not determine or frame a recommendation in such a way as to appear to determine any question of civil or criminal liability in respect of a named individual.  However, this condition will not prevent an inquest from establishing the circumstances of a death or from returning a verdict of unlawful killing. 
IHRC analysis and recommendations

The IHRC welcomes Head 52, however it notes that the Heads currently do not specify what type of verdict can be returned by the coroner.  The IHRC notes that under the non-statutory Coroners Rules the inquest can return the following verdicts: accidental death; death by misadventure; medical misadventure; suicide/self-inflicted death; unlawful killing; want of attention at birth; stillbirth; occupational disease; industrial accident; in accordance with the findings of a criminal court; and death by natural causes.  The IHRC is of the view that the Bill should define these grounds in primary legislation, in line with the principle of clarity and certainty in the law.
The IHRC also welcomes the fact that under Head 53 a coroner or a jury will be allowed to make 3 different types of recommendations to a relevant Minister or public statutory body.  Head 53 further provides that where an inquest has addressed a recommendation to a Minister or a public statutory organisation the Minister or organisation shall respond to the coroner no later than 6 months from the date of receipt of the recommendation.  

Where the State’s procedural obligations are not fulfilled by a criminal prosecution (where the DPP takes the decision not to prosecute, for example) the inquest procedure plays a key role in establishing in what circumstances the deceased met his or her death.  In England and Wales where the jury returns a verdict of “unlawful death” the DPP is required to reconsider on any decision not to prosecute and to give reasons which are amenable to challenge in the courts.  While this may happen in practice in Ireland this is not explicitly provided for under the Heads of Bill as currently drafted.  The IHRC recommends that in order to satisfy the State’s procedural obligations under Article 2 the jury or coroner should be able to return a verdict of unlawful death and should be able to make a recommendation that the DPP reconsider his or her decision not to prosecute and to give reasons for failure to prosecute.  Heads 54-60 do not give rise to significant human rights issues.
2.7
Part IX – Witnesses at an inquest
2.7.1
Summoning of witnesses to attend at an inquest and powers with respect 
to the taking of evidence at an inquest

Head 61 provides that the coroner has the power to summon witnesses at any point before the conclusion of the inquest where he or she is of the opinion that the witnesses’ evidence will be of assistance to the inquest.  The explanatory note to this Head states that the removal of the restriction on the number of witnesses contained on the 1962 Act is an important element in facilitating the increased scope of the inquest which is consistent with the obligations imposed in regard to the proper investigation of certain deaths by the European Court of Human Rights. 
Head 62 provides that where a coroner reasonably believes it is necessary for the purposes of the proper conduct of an inquest he or she may do the following:
(a) summon a person to attend as a witness at an inquest or to produce any document or other materials;

(b) direct a person summoned to be a witness at an inquest to bring with him or her any document or exhibit in their possession or power that the coroner deems as being necessary for the conduct of the inquest;

(c) inspect, copy and keep for a reasonable period anything produced at the inquest;
(d) direct a witness to answer questions;

(e) direct a witness to take an oath or affirmation to answer questions, and
(f) give any other directions and do anything else the coroner believes necessary. 

Subsection 2 provides that any person who fails to comply with these requirements will be guilty of an offence.  Moreover, where a person fails to comply with a summons by the coroner, the High Court may order the person to comply with the order and make such other orders it considers necessary and just to enable the order to have full effect.  Subsection 4 provides that a witness who gives evidence at an inquest shall be entitled to the same immunities and privileges as if he or she were a witness before the High Court.  Finally, the coroner will have the power to call expert witnesses where he or she believes it necessary for the purposes of an inquest.
IHRC analysis and recommendations

The IHRC welcomes the power of the coroner to call whatever witnesses are necessary where he or she is of the opinion that such evidence will be of assistance to the inquest.  This is an important aspect of the ability of the inquest to gather evidence independently.  The IHRC also recommends that in order to comply with the requirements of Article 2 and to ensure that the family of a deceased person can participate effectively in the inquest, Part IX should require the disclosure of witness statements to the victim’s family and legal representatives prior to their appearance at the inquest.  The UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions also contain this requirement.
2.8
Part X – Provisions relating to juries at inquest

This part sets out proposals in relation to the selection, summoning and functions of a jury at an inquest.  The explanatory note provides that it is proposed, unlike the trend in most other common law jurisdictions, to retain the use of juries at inquests.  However, there will no longer be a mandatory requirement to use a jury in inquests for road traffic accidents.  According to the note this will significantly reduce the need for and workload involved in arranging for a jury.  
2.8.1
Use of jury at an inquest
It is mandatory for a coroner to hold an inquest with a jury present where the coroner becomes of the opinion that:
(a) the deceased came by his or her death by murder, infanticide or manslaughter;

(b) the death of the deceased occurred in a place or in circumstances which, under provisions in that behalf contained in any other enactment, require that an inquest should be held;

(c) the death of the deceased was caused by accident, poisoning or disease of which, under provisions in that behalf contained in any other enactment, notice is required to be given to a Minister or Department of State or to an inspector or other officer of a Minister or Department of State;

(d) the death of the deceased may have occurred in Garda, military or prison custody, in an institution including a hospital or other institution for the care and treatment of persons administered by or on behalf of the State or was of a child in care;

(e) the death of the deceased occurred in circumstances the continuance or possible recurrence of which would be prejudicial to the health or safety of the public or any section of the public.

The major amendment proposed here is the deletion of the mandatory use of a jury in deaths caused by road traffic accidents.  The coroner however retains the discretion to use a jury if the circumstances of a fatal accident involving a vehicle raised questions of public health or safety.  According to the explanatory note the insertion of ground (d) mirrors the UK House of Lords case R (Middleton) v. West Somerset Coroner (19th March 2004).
2.8.2
Function of jury at an inquest

Head 66 outlines that the function of the jury is to answer the questions put by the coroner about the matters which a coroner must find under Head 52.  The jury will be required to answer the questions in so far as reasonably possible and the jury’s answers will have the same force and effect as if they had been found by a coroner.  The jury will be entitled to comment on any matter connected with the death including a matter of public health or safety.  However, the jury’s answers shall not include any statement to the effect that a person is or may be guilty of an offence. 
2.9
Parts XI and XII- Post-Mortem, special examinations and exhumations
This Part sets out the procedures which will apply to post-mortem and special examinations which are at the direction of the coroner.  Head 72 provides that if a coroner reasonably believes it is necessary he or she can direct the State pathologist, a registered medical practitioner or other such specialist to perform a post-mortem or any other such special examination of the body of the deceased.  Where this has been ordered he or she shall ensure, as far as practicable that the representative or next of kin is informed.  Head 73 provides that it will be mandatory for a coroner to order a post mortem where he or she is of the opinion that the death:

(a) occurred suddenly and from unknown causes;

(b) was an unnatural death;

(c) was an unexplained death;

(d) occurred in violence circumstances;

(e) resulted from industrial accident or disease;

(f) occurred where the deceased immediately prior to his or her death was detained in Garda, prison or military custody;

(g) occurred in certain institutions under the control of the State or administered on behalf of the State;

(h) was of a child in the care of the State,

(i) under provisions in that behalf contained in any other enactments, requires a mortem or special examination.
Head 76 provides that a coroner may order an exhumation of a body if he or she has reasonable cause to believe that a person died in circumstances within the coroner’s jurisdiction to investigate and that an exhumation may be necessary for the performance of his or her duties.  In addition, it is proposed that the Garda Síochána may request the coroner to order an exhumation and the Minister for Justice may direct the coroner to order an exhumation where he or she is satisfied that it is necessary on the basis of the evidence brought to his or her attention. 
IHRC analysis and recommendations
The IHRC recommends that “certain institutions” should be further defined to include residential settings for persons with psychiatric illness and residential settings for persons with disabilities in light of the vulnerable situation of such persons.
2.11 
Part XIII - Offences

This part does not give rise to any significant human rights issues. 
2.12
Part XIV - Miscellaneous Provisions  - Legal aid
Head 85 proposes that the Minister may arrange for a scheme for the granting of legal aid in proceedings where the coroner becomes of the opinion that the death of the deceased person may have occurred in Garda, military or prison custody, in an institution, including a hospital or other institution for the care and treatment of persons, administered by or on behalf of the State, or was a child in care.  The Minister will require the consent of the Minister for Finance for such a scheme.
The explanatory notes states that the effect of some of the judgments of the European Court of Human Rights is that there must be legal aid in cases where there is involvement of the State in the circumstances of the death.  The note cites the recent case of Theresa Magee v. Brian Farrell an the Minister for Justice, Equality and Law Reform and the Attorney General.  In this case the High Court did not consider the relevance of the ECHR because the provisions of the European Convention on Human Rights Act 2003 were not in force on the relevant date of the event to which the inquest relates.  However, Gilligan J. stated that “having regard to the fact that the coroner presides over the relevant inquest and his role in judicial in nature, that the inquest of itself is inquisitorial and that a jury will record a verdict, it appears reasonable to come to the conclusion…that due to the unfortunate circumstances of the plaintiff in the present case and the fact that her son’s death occurred within a very short period of time of him becoming unconscious while in the custody of the Garda Síochána, fair procedures under the Constitution require that she be provided with legal aid for the purpose of being adequately represented at the forthcoming inquest into her son’s death”.
IHRC analysis and recommendations
The IHRC welcomes the provision of legal aid in proceedings before a coroner as this complies with both the constitutional requirements and the requirements under Article 2 of the ECHR.  The IHRC is of the view that the legislative proposal should specify that an institution for the care and treatment of persons includes residential settings for persons with psychiatric illnesses and residential settings for persons with disabilities.
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