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IRISH HUMAN RIGHTS COMMISSION
AN COIMISIUUN UM CHEARTA DUINE




Submission of the Irish Human Rights Commission to the Oireachtas Joint Committee on the Constitutional Amendment on Children

1. Introduction

The Irish Human Rights Commission (IHRC) has a statutory remit under the Human Rights Commission Act 2000 to endeavour to ensure that the human rights of all persons in the State are fully realised and protected in the law and policy of the State. The IHRC seeks to ensure that Irish law and policy set the standards of best international practice. Its functions include keeping under review the adequacy and effectiveness of law and practice in the State relating to the protection of human rights, and making such recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and uphold human rights in the State. In the present instance, the IHRC has been requested by the Joint Committee on the Constitutional Amendment on Children to provide its submissions on the twenty-eighth amendment of the Constitution. In light of its statutory mandate, and the request of the Joint Committee, the IHRC hereby provides its submissions, which it hopes will be of assistance to the Joint Committee in its discussions on this matter. 

In relation to matters pertaining to children’s rights, the IHRC is committed to working closely with the Ombudsman for Children and to supporting the valuable work of her office. The IHRC notes that the Office of the Ombudsman for Children provided detailed submissions on the proposed twenty-eighth amendment of the Constitution in 2007 and will be providing further submissions.
 In light of this, the IHRC in its present submission will confine itself to issues which it considers to be complementary to the submissions of the Ombudsman.
2. Express Guarantee of Children’s Rights

The discussion as to the elaboration of constitutional provisions for the protection of children’s rights has been ongoing for a considerable period of time. In 1996, the Constitutional Review Group (CRG) concluded that while children hold all of the natural rights which adults hold under Article 40 of the Constitution, there should also be explicit constitutional recognition of children’s rights.
 The CRG recommended that an express guarantee of rights of the child might include:

(a) the right of the child to be registered immediately after birth and to have from birth a name;

(b) the right of every child, as far as practicable, to know his or her parents; subject to the proviso that such rights should be subject to regulation by law in the interests of the child;

(c) the right of every child, as far as practicable, to be cared for by his or her parents; and 

(d) the right of every child to be reared with due regard to his or her welfare.

In 2006, the Law Society Law Reform Committee recommended that a provision similar to Chapter 2, Section 28 of the South African Constitution be inserted into the Irish Constitution. Section 28 of the South African Constitution provides for an express guarantee of children’s rights, including; the right to a name and nationality, the right to care, the right to nutrition, shelter, basic health care services and social services, protection from maltreatment and exploitation. Section 28 also provides that “[a] child's best interests are of paramount importance in every matter concerning the child.”
While the IHRC welcomes the present effort being undertaken to provide for constitutional recognition of children’s rights, it is concerned that the current proposed amendment appears to have ignored the substantive recommendations of the Constitutional Review Group, the All-Party Oireachtas Committee on the Constitution, the Law Society Law Reform Committee and the Children’s Ombudsman, for the provision of a comprehensive statement of children’s rights under the Irish Constitution.
 
The IHRC requests the Joint Committee to give further consideration to the inclusion of an express guarantee of children’s rights in the twenty-eighth amendment of the Constitution, in line with the recommendations of the Constitutional Review Group and the Law Society Law Reform Committee. 
The IHRC is also concerned that the current wording of the proposed twenty-eighth amendment does not meet the requirements of fundamental international human rights standards for the protection of children’s rights. The IHRC will set out its concerns in relation to several of these principles below.
3. The UN Convention on the Rights of the Child and Best Practice in International Law

The United Nations Convention on the Rights of the Child (CRC), which entered into force in 1990, may be considered as representing best international practice regarding children’s rights. The CRC is the most widely ratified international treaty, a fact which underscores the international acceptance of its principles.
 Ireland ratified the CRC in September 1992, thereby committing itself to “respect and ensure” the rights set forth in the Convention. In September 2006, during the examination of Ireland’s second periodic report by the United Nations Committee on the Rights of the Child, the Minister for Children reaffirmed Ireland’s commitment under the Convention.
 

The IHRC, in its previous submissions, has maintained that the rights set out in the CRC should be made enforceable in the Irish Courts by their inclusion in domestic Irish legislation. In this regard, the IHRC would refer the Joint Committee to its May 2006 submission to the UN Committee on the Rights of the Child, and its September 2006 submission to the Oireachtas Child Protection Committee. While the IHRC reserves its position as to the most appropriate mechanism for such enforceability, it is concerned that any constitutional amendment pertaining to children’s rights must support and protect those rights which form the general principles of the CRC. 

The general principles of the Convention of the Rights of the Child are set out in Article 2 (protection from discrimination), Article 3 (best interests of the child principle), Article 6 (right to life, survival and development) and Article 12 (right to participate) of the Convention.

4. Best Interests of the Child Principle

The best interests of the child principle is one of the general principles of the CRC, and is of primary importance in assuring the full respect for children’s rights. It is set out as a general principle in Article 3(1) of the CRC, which provides:

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

Article 3(1) CRC is relevant to the interpretation of all the Articles of the CRC and the implementation of the Convention itself. The importance of this principle can be seen by its further incorporation into specific articles of the CRC.
 The best interests of the child principle can also be found in other international documents such as the 1959 Declaration on the Rights of the Child, and Articles 5(b) and 16(1)(d) of the Convention on the Elimination of all forms of Discrimination Against Women. Furthermore, in interpreting Article 8 of the European Convention on Human Rights, the European Court of Human Rights has attached particular importance to the principle of the best interests of the child.

The current wording proposed for the proposed twenty-eighth amendment of the Constitution restricts the principle of the best interest of the child to the proposed Article 42(A)2.2, concerning the adoption of a child where the parents have failed in their duty towards the child, and Article 42(A)(4) regarding proceedings before a court concerning the adoption, guardianship, or custody of, or access to, any child. The IHRC strongly endorses the view that there should be express recognition in the Constitution of the principle of the best interests of the child in all actions concerning children, as set out in Article 3(1) of the CRC.
 

In this regard, the IHRC recalls that the Committee on the Rights of the Child in its Concluding Observations on Ireland’s first and second periodic reports recommended that Ireland should ensure that the best interests of the child principle is a primary consideration in all actions concerning children. Following its earlier recommendation in 1998, the Committee in 2006 stated that it remained concerned that the best interest of the child principle was still insufficiently addressed.
 The Committee recommended the following:

(a) Ensure that the general principle of the best interests of the child is a primary consideration without any distinction and is fully integrated into all legislation relevant to children; and

(b) Ensure that this principle is also applied in all political, judicial and administrative decisions, as well as projects, programmes and services that have an impact on children.

The current wording of the proposed Article 42(A)(1) of the twenty-eighth amendment, which provides that “[t]he State acknowledges and affirms the natural and imprescriptible rights of all children”, cannot be said to meet the requirement of the best interests of the child principle. The IHRC believes that an amendment which seeks to improve children’s rights should be drafted in clear, strong and unambiguous terms. Consequently, the IHRC is of the view that, by expressly incorporating in the proposed Article 42(A)(1) the principle of the best interests of the child, the ambiguities inherent in the current drafting will be removed.

The IHRC therefore recommends that the wording of the proposed Article 42(A)(1) be either revised or expanded upon to include an express recognition that in all actions concerning children the best interests of the child shall be a primary consideration. 
(a) Relationship between the Proposed Article 42(A) and Articles 41 and 42 of the Constitution
The IHRC is concerned about the potential conflict between the proposed Article 42(A) and the existing Articles 41 and 42 of the Constitution. Under the current constitutional provisions in Articles 41 and 42 there is an automatic presumption that the best interests of the child lies with the marital family.
 Accordingly, the best interests of the individual child may not be specifically examined by the courts as it is presumed that the child’s rights are best met within the marital family unit. The inclusion of the best interests of the child principle as an overriding principle of Article 42(A) would ensure that there is legal certainty that the interests of the child will be protected above all other considerations. 

However, in light of the potential for conflict which exists, the IHRC would welcome clarification from the Government as to the relationship between the proposed Article 42(A), and the current Articles 41 and 42 of the Constitution. 
5. Right to Participate Principle
Article 12(1) of the CRC of the Child provides:

State Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

The Committee on the Rights of the Child in its Concluding Observations on Ireland’s second periodic report recommended that Ireland “strengthen its efforts to ensure, including through constitutional provisions, that children have the right to express their views in all matters affecting them and to have those views given due weight in particular in families, schools and other educational institutions, the health sector and in communities.”
 

The current text proposed for the twenty-eighth amendment of the Constitution fails to incorporate a provision expressly providing for the procedural right of the child to express his or her views in all matters affecting the child, in accordance with the child’s capacity. 

The IHRC recommends that the Joint Committee includes language in the twenty-eighth amendment of the Constitution that expressly incorporates the principle set out in Article 12 of the CRC, in order to bring the amendment in line with Ireland’s international obligations under the CRC.
6. Prohibition of Discrimination

Article 2 of the CRC provides: 

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. 

The prohibition of discrimination has been identified by the Committee on the Rights of the Child as a general principle of fundamental importance for implementation of the whole Convention. The Committee has repeatedly stressed the need for an “active” approach to implementation with particular regard to the principle of non-discrimination.
 
There is no explicit prohibition of discrimination included in the current wording of the proposed twenty-eighth amendment of the Constitution. The IHRC is of the view that both the existing constitutional provisions and the newly proposed provisions in the proposed Article 42(A) are inadequate to guarantee the equal treatment of all children, irrespective of human difference. 

The existing equality guarantee in Article 40.1 of the Constitution is limited with respect to the due regard the State can give to “differences of capacity, physical and moral, and of social function”. It falls short of an all-embracing effective equality guarantee as required by Article 2 of the CRC. Furthermore, the re-formulation of the existing Article 42(5) of the Constitution as set out in the proposed amendment under Article 42(A)2.1, which includes the insertion of the words “any” child and “such” child in an effort to prohibit discrimination between children, would not seem to be sufficient, and it is unclear how this will serve to protect children from discrimination. In addition, it is restricted to Article 42(A)2.1, concerning the State’s responsibility when a parent fails in their duty towards their child. This provision thereby fails to encompass all actions concerning children and to prohibit discrimination by private actors. 

The IHRC requests that consideration be given to the inclusion of an effective equality guarantee in the Constitution.
 
7. 
Conclusions

The IHRC recommends that the proposed Article 42(A)(1) be revised to include an express recognition that in all actions concerning children the best interests of the child shall be a primary consideration. 

The IHRC would welcome a clarification from the Government as to the relationship between the proposed Article 42(A), and the current Articles 41 and 42 of the Constitution. 
The IHRC recommends that language be included in the proposed twenty-eighth amendment of the Constitution that expressly incorporates the principle set out in Article 12 of the CRC, to bring the amendment in line with Ireland’s international obligations with regard to children’s right to participation.

The IHRC requests the Joint Committee to give further consideration to including an express guarantee of children’s rights in the twenty-eighth amendment of the Constitution, in line with the recommendations of the Constitutional Review Group and the Law Society Law Reform Committee.
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