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Introduction
The IHRC welcomes the opportunity to make a submission to the Oireachtas Committee on the important matters currently before it.  As the Committee will be aware, the Commission has a statutory remit under the Human Rights Commission Act 2000 to advise Government on any issues of compliance with human rights standards arising from legislative proposals.  In this regard the Commission has published observations on a wide range of Bills and Heads of Bill over the last number of years and has appeared before Oireachtas Committees on a number of occasions.  The Commission hopes that these observations may be of assistance to the Committee in its considerations.

The IHRC would like to emphasise that in relation to issues pertaining to the human rights of children it works closely with the Office of the Ombudsman for Children, the primary statutory body with responsibility for the protection and promotion of  children’s rights.  The IHRC strives to ensure that its work in the area of children’s rights is complementary to the work of the Ombudsman.  In that regard, the IHRC is aware that the Ombudsman is making a detailed submission to the Oireachtas Committee and in this submission the IHRC will confine itself to issues directly related to Ireland’s obligations under international human rights law, specifically the UN Convention on the Rights of the Child.
Incorporation of the UN Convention on the Rights of the Child
The IHRC regards the issue of incorporating the Convention on the Rights of the Child (CRC) into Irish law as being of overriding and fundamental importance to the protection of the rights of all children in Ireland.  In its submission to the UN Committee on the Rights of the Child earlier this year,
 the IHRC sets out in detail the various forms of incorporation that could be pursued, at the constitutional, substantive legislative and interpretative levels.
In that submission, the IHRC also highlighted a number of substantive areas of policy where Ireland has failed to give adequate legal effect to the rights set out in the CRC including the issues of children in the criminal justice system and law and practice relating to family reunification.  The IHRC also highlighted the need for legal protections for vulnerable groups of children; specifically Traveller children, children with disabilities, children from minority religions or from non-religious families, and children at risk of human trafficking.

The IHRC noted that the obligation in Article 12 of the CRC to involve children in decision-making processes could potentially make a significant impact on the work of State bodies.  The National Children Strategy sets out as one of its three goals that “children will have a voice in matters which affect them, and their views will be given due weight in accordance with their age and maturity”.  At present this Strategy does not enjoy any legislative status and the IHRC is concerned that there appear to be several areas of Irish law and administrative practice where there is no provision for effective advocacy on behalf of children in proceedings concerning them.

Relevance of the CRC to the issues raised by the Oireachtas Committee
In relation to the specific issues raised by the Committee, the IHRC believes that the CRC is of particular relevance in the following respects.
(i) 
The substantive criminal law relating to sexual offences against children

The adequacy or otherwise of existing criminal law to protect children from sexual offences is a wide and complex matter.  In this submission the IHRC wishes to confine itself to highlighting the area of trafficking in human persons.  At present, Ireland has signed but not ratified an Optional Protocol to the CRC on the sale of children, child prostitution and child pornography.
  As far as the IHRC is aware, there are no plans to ratify this Optional Protocol at present.

The IHRC recommends that the Irish Government consider ratifying the Protocol as a matter of urgency.  In its submission to the UN Committee, the IHRC noted that there is a clear legislative gap in relation to Irish law combating various forms of trafficking in human beings.  This gap is currently being addressed to some extent by the forthcoming Criminal Justice (Trafficking in Persons and Sexual Offences) Bill 2006.  The Minister for Justice, Equality and Law Reform has referred the Heads of this Bill to the IHRC under Article 8(b) of the Human Rights Commission Act 2000 for its observations and the Commission expects to submit its observations on this proposed legislation to the Minister in the coming months.

(ii) 
The age of consent in relation to sexual offences

The IHRC has not taken a policy position in relation to the question of the age of consent in relation to sexual offences.  However, certain human rights standards may be relevant to any consideration of this issue.  In particular the principle of non-discrimination set out in Article 2 of the CRC provides that:
“1.
States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.
2.
States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, or family members.”
The provisions of the Criminal Law (Sexual Offences) Act 2006 in relation to statutory rape, whereby there is a differentiation between male and female children as to criminal liability arising from sexual activity with another child, obviously give rise to concerns in this regard.
(iii)
The criminal justice procedures relating to the evidence of children in 
abuse cases
It is an established principle of human rights law that children have special needs and rights when they come in contact with the justice system.  The European Court of Human Rights has indicated that court procedures in criminal cases should be adapted to meet the particular needs of children, referring to the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (known as the Beijing Rules) and to Article 40(1) of the CRC.
  The IHRC has made recommendations to Government in relation to the related issue of how criminal justice procedures should be adapted to protect the rights of children accused of offences.

(iv)
The implications of the Supreme Court decision of 23rd May 2006 in the 
C.C. case

The IHRC has no established position on the specific case cited, whereby s.1(1) of the Criminal Law (Amendment Act, 1935) was found to be inconsistent with the provisions of the Constitution.  However the IHRC recognises that the judgment in this case undoubtedly gives rise to significant questions of human rights, both in terms of the adequacy of criminal law to protect victims of sexual offences and in relation to the rights of persons convicted under criminal statutes later found to be unconstitutional.  These profound constitutional questions are wider than the issue of child protection and the IHRC reserves its position on these issues at this time.
(v)
The desirability of amending the Constitution to provide for a general 
right of protection for children

In its submission to the UN Committee on the Rights of the Child, the IHRC made a number of recommendations to replace or supplement the existing fundamental rights provisions of the Constitution.  In its submission the IHRC noted that many of these recommendations had previously been raised by the Constitution Review Group (CRG) in its report of 1996 and the same general recommendations were echoed by the Ombudsman for Children and the Children’s Rights Alliance in their submissions to the UN Committee during its pre-sessional hearing in June 2006.  A number of these recommendations are relevant to the matters currently before the Committee.
“Best interests” principle

The IHRC recommended that Article 41 of the Constitution should include an express requirement that all decisions affecting children should have as their paramount consideration the welfare of the child.  In this regard the IHRC noted that the corresponding formulation for such a provision recommended by the All-Party Oireachtas Committee on the Constitution in its 10th Progress Report represented a diluted form of what was recommended by the CRG in 1996, in that it only related to “cases where the welfare of the child so requires”.  The IHRC supports the view of the Ombudsman for Children
 that express Constitutional protection should be given to the “best interests” principle and recommends that any proposal to incorporate the principle into the Constitution should also incorporate the principles set out in Article 12 and Article 2 of the CRC.

In its submission to the UN Committee the IHRC also acknowledged that the question of how any express rights for children might be balanced with the constitutional protection of the rights of families has proved controversial.  However the IHRC concluded that the silence of the Constitution in relation to children has had considerable and negative impact on law-making, on government policy and on the practice of social work and other caring professions.

The need to guarantee equality between all children

The IHRC also expressed the view that the non-discrimination formulation proposed by the All-Party Oireachtas Committee, which referred to four grounds of discrimination, was inadequate.  In this regard the IHRC noted that Irish statute law currently sets out nine grounds of discrimination
 and Article 2 of the CRC sets out eleven grounds in a non-exclusive list.  The IHRC therefore recommended that Article 40.1 of the Constitution should be amended to provide that it prohibit “direct and indirect discrimination on the basis of gender, race, colour, age, disability, sexual orientation, religious belief, membership of the Travelling community, language, political opinion, property, birth or other status” and that a new Article 40.1 should also prohibit discrimination by private actors and should require the State to take the appropriate measures to protect persons against such discrimination.
  As noted above, this principle may be of relevance to provisions of the Criminal Law (Sexual Offences) Act 2006.
� Copies of this document are attached to this submission.  The IHRC submission to the UN Committee is also available on the IHRC website at � HYPERLINK "http://www.ihrc.ie" ��www.ihrc.ie�.


� For example shortcomings in the existing guardian ad litem system, non-implementation of the Children Act 1997 and the absence of any effective representation for children in many categories of private law proceedings are all areas where incorporation would make an impact.


� Ireland signed this Protocol on September 7th 2000.  


� T. v. United Kingdom at paras 79-89.


� See IHRC Observations on the Observations on Proposals for Amendments to the


Criminal Justice Bill 2004 (Youth Justice), 30th May 2006, available at www.ihrc.ie .


� See submission of the Ombudsman for Children to the All-Party Oireachtas Committee on the Constitution at Appendix 1 of the 10th Progress Report.


� There are nine grounds of discrimination in the Employment Equality Act 1998 and the Equality Act 2000 and the Government recently commissioned a report on the possible extension of this legislation to cover four additional grounds.


� Ibid. See also IHRC submission on Ireland’s 4th and 5th reports under CEDAW.
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