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Preface

The statutory functions of the Irish Human Rights
Commission (IHRC) include the functions of reviewing
the adequacy and effectiveness of law and practice in the
State relating to the protection of human rights and making
recommendations in relation to the measures that the
IHRC considers should be taken to strengthen, protect

and uphold human rights in the State.

In December 2005, amid growing concerns both here and abroad about
‘extraordinary rendition’ flights landing in the State, the IHRC exercised these
statutory powers and made a recommendation to the Irish Government that it seek
agreement from the US authorities to inspect suspect aircraft. The Government's
response stated that it had sought and received assurances from the US Government
on the issue and felt it was appropriate to rely on such assurances.

Since that time the IHRC has continued to review and monitor the situation. In July
2007 it met with the Department of Foreign Affairs. The IHRC acknowledges the
Department’s engagement with it on this important matter. Given the importance of
the issues involved, i.e. arbitrary detention and/or torture or inhuman or degrading
treatment or punishment, the IHRC decided to conduct a substantive review of the
matter in late 2007 with the assistance of Eilis Brennan BL. The results of that review
are set forth in this report.

The report includes important recommendations to Government which should
be implemented urgently in order to ensure that the State is not in violation of its
international human rights obligations.
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The term ‘extraordinary rendition’ is used to describe the forcible kidnapping of an
individual by the agents of a State and the transfer of that person to a secret prison
in another State where s/he can be tortured or subjected to inhuman or degrading
treatment or punishment, without recourse to the courts, to lawyers or to any of

the mechanisms set up to protect the human rights of an individual. ‘Extraordinary
rendition’ may lead to ‘enforced disappearances’ whereby an individual is not heard
of again. It is a practice designed to circumvent and set at naught the human rights
principles and practices that have developed over decades to protect the rights of
those under investigation or in detention.

It is now known that the practice of ‘extraordinary rendition’ has taken place with the
active involvement of some European States and the acquiescence of others. It is also
known that US Central Intelligence Agency (CIA) aircraft involved in ‘extraordinary
rendition’ have landed and refuelled at Shannon Airport, Ireland. To the IHRC's
knowledge such aircraft have not been subject to any searches or inspections on

Irish soil.

Since 2005 the IHRC has exercised its statutory powers and repeatedly called for

a system of inspection of foreign aircraft to be put in place in order to ensure that
Ireland is never, even unwittingly, a party or an accessory to the heinous practice

of torture or inhuman or degrading treatment or punishment. In response, the Irish
Government has asserted that it has received assurances from the US administration
that prisoners have not been and will not be transported illegally through Irish territory.
The Irish Government's view is that there is no necessity for a system of aircraft
inspections to be put in place as the political assurances it has received are sufficient
to meet its human rights obligations.

The Government also appears to have put the onus of producing evidence regarding
suspect aircraft on to the private citizen. It has requested that if any private citizen has
evidence that aircraft have been used for ‘extraordinary rendition’, such information
should be given to An Garda Siochana for investigation.

Despite extensive dialogue on the issue, this remains the Government’s position.
The IHRC fundamentally disagrees with the Government on this matter.

The IHRC is of the view that in its approach to ‘extraordinary rendition’, the Irish
State is not complying with its human rights obligations to prevent torture or inhuman



or degrading treatment or punishment. lts reliance on the assurances of the US
Government is not enough. In order to ensure full compliance with its human rights
obligations, the Irish State should put in place a reliable and independently verifiable
system of inspection so that no prisoner is ever transported through this country
except in accordance with proper legal formalities and the highest observance of
human rights standards. In the absence of such a system of inspection, it is impossible
for any ordinary citizen to gain evidence regarding such activity or to ascertain with
any level of confidence whether such illegal activity is taking place in the State.

The IHRC believes that the recommendations set out in this report must be
implemented so that the Irish State is fully in compliance with its obligations in
accordance with the letter and the spirit of our own Constitution and the

international human rights conventions to which the State is a party. These
conventions include the UN Convention Against Torture and All Forms of Cruel,
Inhuman or Degrading Treatment or Punishment (UNCAT), the International Covenant
on Civil and Political Rights (ICCPR) and the European Convention on Human Rights
(ECHR). The IHRC recommendations are also in accordance with the findings and
resolutions adopted by both the European Parliament and the Parliamentary Assembly
of the Council of Europe.

In a Resolution in February 2007 the European Parliament specifically deplored the
stopovers in Ireland made by aircraft that are known to have been used by the CIA in
‘extraordinary rendition’ activities. It also recommended a ban on CIA aircraft landing
in Ireland unless a regime of inspection was in place.

The investigation commissioned by the Council of Europe’s Parliamentary Assembly
concluded that a number of countries, including Ireland, could be held responsible
for ‘collusion’ in the process of ‘extraordinary rendition’ by virtue of being ‘stopovers’
for flights involving the unlawful transfer of detainees. In a Resolution in June 20086,
the Parliamentary Assembly called on Member States to ‘take effective measures

to prevent renditions and rendition flights through the Member State’s territory

and airspace’.

In addition, the Secretary General of the Council of Europe invoked a seldom-used
procedure under Article 52 of the European Convention on Human Rights. His
investigation concluded that while stronger international controls were required to
check whether transiting aircraft are being used for illegal purposes, even within the
current legal framework, States should equip themselves with stronger control tools.
He also concluded that mere assurances by foreign States that their agents abroad
comply with international and national law are not enough, but that formal guarantees
and enforcement mechanisms need to be set out in agreements and national law in
order to protect ECHR rights.

A legal Opinion commissioned by the Council of Europe, known as the Venice
Commission Opinion, concluded that Member States should refuse to allow transit
of certain prisoners in circumstances where there is a risk that they will be exposed
to torture or ill treatment. It states that where a State has serious reasons to believe
that the mission of an aircraft crossing its airspace is to carry prisoners with the
intention of transferring them to countries where they would face ill-treatment, then
in such circumstances that State must take all possible measures in order to prevent
the commission of human rights violations in its territory, including its airspace. This
Opinion was compiled with the assistance of a number of human rights experts
throughout Europe.
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Jurisprudence on cases concerning ‘extraordinary rendition’ by both the UN
Committee Against Torture and the UN Human Rights Committee have made clear
that a State cannot shelter behind assurances it has received from another State in
order to fulfil its obligation to prevent torture or inhuman or degrading treatment or
punishment and that States are required to take ‘steps of due diligence’ to avoid a
threat to an individual.

The IHRC is of the view that the important recommendations contained in this report
should be implemented urgently in order to ensure that the State is not in violation of
its international human rights obligations. The inspection regime recommended by
the IHRC would show this State’s willingness to comply with the recommendations
of the Council of Europe and the European Parliament on the practice of
‘extraordinary rendition’.

Given that the Programme for Government, agreed between Fianna Fail, the Green
Party and the Progressive Democrats, contains a commitment that Ireland will

be a model UN State, this system of inspection would send a clear signal to the
international community that Ireland is taking effective steps to ensure that human
rights are being observed. It would also show the Government'’s willingness to fulfil
its commitment in the Programme to ensure that all relevant legal instruments are
used so that the practice of ‘extraordinary rendition’ does not occur in any form in
this State.

Summary of Recommendations

General
— The State should introduce an effective inspection regime as a matter
of urgency.

— Aircraft from any State in relation to which suspicion exists should be subject
to the inspection regime.

— Ireland should continue to oppose the practice of ‘extraordinary rendition’
and linked practices, in appropriate fora.

— The State should implement the recommendations of the Marty Reports, the
Council of Europe Inquiry Report and the European Parliament’s Temporary
Committee on the issue of ‘extraordinary rendition’.

— The State should continue to press for revisions of international aviation
agreements where this is required in order to detect and prevent
‘extraordinary rendition’ flights.

— The commitments in the Programme for Government should be clearly
implemented, particularly in relation to the role of An Garda Siochana.

— The State, having signed the Optional Protocol to the UNCAT, should ratify
the Protocol without delay and introduce an effective national preventive
mechanism as required thereunder.



Specific

The inspection regime referred to should have effective monitoring and
inspection components. It should be properly resourced and be overseen by
an independent body (possibly a national preventive mechanism).

To facilitate proper inspection of relevant aircraft, detailed information about
the purpose of the flight, its destination and the names of passengers on
board should be required by the aviation authorities and received in advance
of any such aircraft landing. The provision of relevant details should be a
condition for entry to the State.

Consideration should be given to establishing a Garda sub-station at
Shannon Airport, which would obviate the need for citizens alleging the
entry of suspected aircraft having to make a complaint in Shannon Town.

In any event, any complaint to a member of An Garda Siochana concerning
an aircraft possibly engaged in an ‘extraordinary rendition’ flight should be
investigated immediately, including inspection of the aircraft by the member
or members concerned.

Where necessary, legislation should be introduced to ensure that no aircraft
may leave the State where an allegation has been made that it is involved

in an ‘extraordinary rendition’ flight until such time as an inspection of the
aircraft occurs.
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Introduction

The term ‘extraordinary rendition’

is a violation of language. Itis a
euphemism, a deliberately opaque
phrase to describe the forcible
kidnapping of an individual by the
agents of a State and the transfer of
that person to a secret prison in another
State where s/he can be tortured or
subjected to inhuman or degrading
treatment or punishment, and be
interrogated and detained indefinitely
without recourse to the courts, to
lawyers or to any of the mechanisms set
up to protect the human rights of an
individual. ‘Extraordinary rendition’
may lead to ‘enforced disappearances’
whereby an individual is not heard

of again. Itis a practice designed to
circumvent and set at naught the
human rights principles and practices
that have developed over decades

to protect the rights of those under
investigation or in detention.



It is now known that the practice of ‘extraordinary rendition’ has taken place with the
active involvement of some European States and the acquiescence of others. It is also
known that US Central Intelligence Agency (CIA) aircraft involved in ‘extraordinary
rendition’ have landed and refuelled at Shannon Airport, Ireland. To the IHRC's
knowledge such aircraft have not been subject to any searches or inspections on Irish
soil. In a Resolution in February 2007, the European Parliament specifically deplored
the stopovers in Ireland made by aircraft that are known to have been used by the CIA
in ‘extraordinary rendition’ activities.

Since 2005 the IHRC has repeatedly called for a system of inspection of foreign
aircraft to be put in place in order to ensure that Ireland is never, even unwittingly,

a party or an accessory to the heinous practice of torture or inhuman or degrading
treatment or punishment. In response, the Irish Government has asserted that it has
received assurances from the US administration that prisoners have not been and will
not be transported through Irish territory. The Irish Government's view is that there

is no necessity for a system of aircraft inspections to be put in place as the political
assurances it has received are sufficient to meet its human rights obligations.

The Government also appears to have put the onus of producing evidence regarding
suspect aircraft on to the Irish people. It has requested that if any private citizen has
evidence that aircraft have been used for ‘extraordinary rendition’, such information
should be given to An Garda Siochana for investigation.

The specific functions of the IHRC are to keep under review the adequacy and
effectiveness of law and practice in the State relating to human rights and to

make recommendations to Government in relation to measures that can be taken
to strengthen and protect human rights in the State." By ‘human rights’ is meant
those rights, liberties and freedoms conferred on, or guaranteed to, persons by the
Constitution and any agreement, treaty or convention to which the State is a party.?

The IHRC is of the view that in its approach to ‘extraordinary rendition’ the Irish

State is not complying with its human rights obligations to prevent torture or inhuman
or degrading treatment or punishment. lts reliance on the assurances of the US
Government is not enough. In order to ensure full compliance with its human rights
obligations, the Irish State should put in place a reliable and independently verifiable
system of inspection so that no prisoner is ever transported through this country
except in accordance with proper legal formalities and the highest observance of
human rights standards.

Given that the Programme for Government, agreed between Fianna Fail, the Green
Party and the Progressive Democrats,® contains a commitment that Ireland will

be a model UN State, this system of inspection would send a clear signal to the
international community that Ireland is taking effective steps to ensure that human
rights are being observed. It would also show the Government’s willingness to fulfil
its commitment in the Programme to ensure that all relevant legal instruments are
used so that the practice of ‘extraordinary rendition’ is not facilitated by any means in
this State.

1 See legislation establishing the IHRC: Human Rights Commission Act, 2000, Section 8.
2  See Section 2 of the Human Rights Commission Act, 2000.
3 An Agreed Programme for Government, June 2007. See Appendix VI.






Chapter 1 Background to ‘Extraordinary Rendition’

(i) The Allegations Emerge
In 2005 a number of reports began to surface that some European countries were
hosting secret detention centres that were being run by the CIA for the purpose of
detaining and interrogating terrorist suspects.* In these reports it was alleged that
detainees were being subjected to so-called ‘enhanced interrogation techniques’,
another crude euphemism for the practice of torture or inhuman or degrading
treatment or punishment.® In Ireland, from late 2003 concerns were raised that
prisoners might be transported through Shannon on US aircraft to the Guantanamo
Bay detention centre in Cuba.

In 2005 allegations were made that CIA aircraft engaged in ‘extraordinary
rendition’ were stopping over in Shannon to refuel. This led to a number of public
representatives tabling questions on the matter in the Oireachtas. A group that
monitors the use of Shannon by US aircraft made a detailed submission to the
Oireachtas Joint Committee on Foreign Affairs in December 2005 and further
submissions by letter to the Minister for Justice, Equality and Law Reform in
January 2006.°

(ii) Action taken by the IHRC
Amid growing concerns about ‘extraordinary rendition’, both here and abroad, the
IHRC exercised its statutory powers in December 2005 to review the adequacy and
effectiveness of law and practice in the State relating to the protection of human
rights and made a recommendation to the Irish Government that it should inspect
suspect aircraft. The Government responded by letter in April 2006 stating it had
sought and received assurances on a number of occasions from the US Government
on the issue and felt it was appropriate to rely on such assurances. Despite repeated
subsequent requests from the IHRC and an ongoing dialogue with the Department of

4 Human Rights Watch statements: ‘US Secret Detention Facilities in Europe’, 7 November
2005; ‘CIA Whitewashing Torture’, 21 November 2005; ‘List of “Ghost Prisoners” Possibly
in CIA Custody’, 30 November 2005. Also reports aired in the Washington Post and on the
US ABC television channel: See discussion of these reports in paras 7 to 9 of first report of
the Parliamentary Assembly of the Council of Europe, Alleged secret detentions and unlawful
inter-State transfers of detainees involving Council of Europe Member States, dated 12 June 2006
(first Marty Report), Parliamentary Assembly Doc. 10957.

5  See first Marty Report, para 7.

6  Submissions of the Shannon Peace Activist Group.
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Foreign Affairs, this essentially remains the position of the Irish Government as is set
forth further below.

(iii) Action taken by International Bodies
A number of eminent international bodies have commissioned their own investigations
into ‘extraordinary rendition’ and have concluded that many European States,
including Ireland, are not complying with their international human rights obligations
to do everything possible to halt the kidnapping of individuals who are subsequently
at risk of torture or inhuman or degrading treatment or punishment.

Towards the end of 2005 the main European human rights watchdog, the
Parliamentary Assembly of the Council of Europe,” commissioned an investigation to
be carried out by Rapporteur Dick Marty. Given the seriousness of the allegations,

the Secretary General of the Council of Europe, Mr Terry Davis, also invoked a
seldom-used procedure under Article 52 of the European Convention on Human
Rights (ECHR) and formally requested information from all Council of Europe Member
States as to whether any public officials had been involved in ‘extraordinary rendition’.

Mr Marty delivered two comprehensive reports, in June 2006 and in June 2007. The
second of these (referred to hereafter as the second Marty Report)® concludes that
there is now no doubt that ‘extraordinary rendition’ took place and that a number

of secret detention centres run by the CIA existed in Europe from 2003 to 2005,

in particular in Poland and Romania.® The report states that these centres were run
as part of a special CIA programme established by the US in the aftermath of the
September 11, 2001 bombing of the World Trade Center. The report contends that
the programme’s purpose was to kill, capture and/or detain terrorist suspects.’® The
first Marty Report had already concluded that detailed flight logs clearly indicated that
aircraft involved in ‘extraordinary rendition’ had stopped over at Shannon.'" The report
called on Member States to take measures to ensure that ‘extraordinary rendition’
flights did not take place through their territory.?

Additionally, the European Parliament set up a Temporary Committee (in January
2006) to investigate whether European Union (EU) Member States were involved in
the systematic human rights abuses that were being alleged. It published two reports
—one in June 2006 and a final report in January 2007. lts final report is deeply critical
of the manner in which European States have participated, either passively or actively,
in the practice of ‘extraordinary rendition’. It specifically criticised the stopovers in
Ireland of aircraft that had been involved in ‘extraordinary rendition’ and praised the
stance of the IHRC on the issue.'® It recommended a ban on CIA aircraft landing in
Ireland unless a regime of inspection was in place.'

7 Founded in 1949, the Council of Europe has 47 member countries, including Ireland, and seeks to
develop throughout Europe common and democratic principles based on the European Convention
on Human Rights and other conventions on the protection of individuals.

8  The second Marty Report, commissioned by the Parliamentary Assembly of the Council of Europe:
Secret detentions and illegal transfers of detainees involving Council of Europe Member States;
second report, 7 June 2007.

9  See Introductory Remarks - an overview, second Marty Report.

10 See para 7 of the second Marty Report.

11 See Flight log attached as appendices to the first Marty Report.

12  See first Marty Report, Section 11.

13 European Parliament, Final Report, The alleged use of European countries by the CIA for the
transportation and illegal detention of prisoners (2006/2200 (INI)) para 122.

14 Ibid, at para 125. See Appendix V for the Minister for Foreign Affairs’ criticism of the European
Parliament Report 2007.



Meanwhile Sweden, Germany, ltaly and Canada have conducted national probes
into specific instances of alleged abductions from their territory or involving their own
nationals (see below).

In September 2006 US President George W. Bush finally acknowledged that the
practice of ‘extraordinary rendition’ did exist when he referred somewhat opaquely to
the existence of a covert programme implemented by the CIA to arrest, detain and
interrogate overseas terrorist suspects.'®

(iv) ‘Extraordinary Rendition’ Aircraft and Shannon
The most recent report on specific aircraft believed to have been used for
‘extraordinary rendition’ flights was that published by Amnesty International on 5
April 20086.¢ It identified a number of US companies used to charter or operate
aircraft involved in ‘extraordinary rendition’ activities and it examined in detail flights
undertaken by four aircraft between 2001 and 2005. Each of these aircraft had
been involved in at least one well-known ‘extraordinary rendition’ operation. Amnesty
International calculated that between them, the four aircraft had landed in Ireland 79
times, mostly at Shannon, but also once or twice in Dublin.

While it is clear that not all CIA flights participate in ‘extraordinary rendition’,'” a few

of these were linked closely in time to known ‘extraordinary rendition’ flights. In a
written reply to the Dail on 4 April 2006, the then Minister for Transport confirmed 48
landings by three of these aircraft (one had changed its registration details during the
period).'® Details of the aircraft identified by Amnesty International and the number

of recorded Irish landings are given at Appendix | to this report. In addition to these
aircraft, a number of other suspected CIA aircraft were included on a list circulated by
Senator Dick Marty to Member States of the Council of Europe in December 2005,
as part of his investigation. This list is set out at Appendix II.

(v) The UN Report on Guantanamo Bay
In February 2006 a report compiled by five Special Rapporteurs for the UN
Commission on Human Rights called for the detention centre in Guantanamo Bay
to be shut down immediately and concluded that many of the practices at the camp
amounted to torture.’® Led by the UN Special Rapporteur on Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, the report also noted:
‘attempts by the United States Administration to redefine torture in the framework of
the struggle against terrorism in order to allow certain interrogation techniques that

15 The White House, Office of the Press Secretary, ‘Remarks by the President on the Global War on
Terror (War against terrorism is a struggle for freedom and liberty, Bush says)’, speech delivered
in East Room of the White House, 6 September 20086; referred to in para 22 of the second
Marty Report.

16 Below the Radar: Secret Flights to Torture and Disappearance, Amnesty International, published 5
April 2006.

17 The first Marty Report, 2006, page 15, para 49, where it is remarked that ‘Indeed, it is evident that
not all flights of CIA aircraft participate in “renditions™ and ‘... Intelligence flights are a manifestation
of the co-operation that happened amongst us. They carry analysts to talk with one another, they
carry evidence that has been collected ..." This is repeated by the Department of Foreign Affairs in
their response to the IHRC, 13 November 2007; see Appendix V.

18 Dail debates, 4 April 2006, Written replies to Questions 363 and 364.

19 Commission on Human Rights. Report of five UN Special Rapporteurs, Situation of Detainees at
Guantanamo Bay, 15 February 20086; see para 87. The Commission on Human Rights has been
replaced by the Human Rights Council, comprising 54 States.
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would not be permitted under the internationally accepted definition of torture are of
the utmost concern'®

It concluded that the practice of ‘extraordinary rendition’ was a violation of the UN
Convention Against Torture and All Forms of Cruel, Inhuman or Degrading Treatment
or Punishment (UNCAT) and the International Covenant on Civil and Political Rights
(ICCPR), both of which prohibit torture or inhuman or degrading treatment or
punishment.?! It added that the excessive violence used against many of the prisoners
during transportation to Guantanamo in itself amounted to torture.

(vi) Two Case Studies: Khaled EI-Masri and Maher Arar
The horror of ‘extraordinary rendition’ is apparent in the following two case histories
of individuals who became victims of illegal kidnapping and secret detention.

The first case history is described in the first Marty Report (June 2006). The
following narrative of events is taken from the report. According to the report, in
December 2003 Kuwaiti-born German national Khaled El-Masri boarded a bus from
his hometown of Neu Ulm in Germany to travel to Skopje, Macedonia.?® It is stated
that he was detained at the Serbian-Macedonian border and held and interrogated
for approximately three weeks. During this time he was denied any contact with

the German embassy, an attorney or his family. He was told that if he confessed to
Al-Qaeda membership he would be returned to Germany.

After 23 days of detention he was blindfolded and brought to an airport where,
according to the report, he was beaten and stripped naked. It is stated that a hard
object was forced into his anus. When the blindfold was removed, he saw seven or
eight men, hooded and dressed in black. He was placed in a diaper and sweatsuit,
blindfolded, shackled and then chained spreadeagled to the floor of an aircraft. He
was injected with drugs and flown to Baghdad, then on to Kabul in Afghanistan.

According to the report, Mr El-Masri was held for over four months where he was
repeatedly interrogated and refused access to a representative of the German
government. Finally, in May 2004 he was flown back to central Europe and released
near a checkpoint on the Albanian border. The detention was apparently a mistake.?*
Mr El-Masri has been unable to find employment in the past three years.?® His lawyer
states that he is in constant need of post-trauma care. In May 2007 he was placed in
a psychiatric hospital.

It is now accepted that Mr EI-Masri has never been charged in relation to any terrorist
activities.?® The aircraft involved in his abduction had stopped in Shannon some days
before his ‘extraordinary rendition’?’

20 At para 86 (italics added).

21 At paras 89 and 90.

22 At para 88.

23 Details of this abduction and many others are set out in the first Marty Report in Section 3. See
also ‘Extraordinary Rendition; A Human Rights Analysis’ by David Weisbrodt and Amy Bergquist,
Harvard Human Rights Journal, Vol. 19, p. 123 (20086).

24  See para 276 of the second Marty Report.

25 See para 296 of the second Marty Report.

26 See para 132 of the first Marty Report.

27 The flight logs for this aircraft are detailed in the first Marty Report.



The second case was investigated by a Canadian Royal Commission of Inquiry and
the following narrative is taken from its report.?® Maher Arar, a Canadian citizen of
Syrian origin, was arrested at JFK airport in New York while on a stopover on return
from holiday in September 2002. He was interrogated for 12 days by American
officials and then chained and shackled on an aircraft and flown to Syria. There he
was held for one year, tortured, abused and forced to make a false confession. He
was kept in a cell seven feet high, six feet long and three feet wide. A small gap in the
ceiling allowed cats to urinate into the cell. Mr Arar stuffed shoes under the door to
his cell to prevent rats from entering. He saw almost no sunlight and described the
cell as a ‘grave’ and a ‘slow death’.

Maher Arar was finally released in October 2003. He returned to Canada, suffering
from post-traumatic stress. He also suffered devastating economic loss, and had
gone from being an engineer and a comfortable member of the middle class to having
to rely on social assistance to help feed and house his family.

The Commission of Inquiry concluded that there was no evidence to implicate

Mr Arar in terrorist activities.?® The investigation also concluded that Mr Arar had
been subjected to torture in Syria and that the psychological impact of that torture
had been devastating. It is alleged that the aircraft that brought Mr Arar to Syria had
on other occasions stopped over at Shannon.*° There is, however, no evidence that
Mr Arar was transferred through Ireland.

As to the effects of the torture on Mr Arar, the Inquiry’s Fact Finder described it thus:

‘[His] psychological state was seriously damaged and he remains
fragile. His relationships with members of his immediate family
have been significantly impaired. Economically, the family has
been devastated.™"

28 This case is extensively detailed in the Report from the Commission of Inquiry into the Actions of
Canadian Officials in Relation to Maher Arar, www.ararcommission.ca.

29 See footnote 28.

30 See European Parliament resolution on ‘The alleged use of European countries by CIA for the
transportation and illegal detention of prisoners’, adopted 14 February 2007, at para 123.

31  Report from the Commission of Inquiry into the Actions of Canadian Officials in Relation to
Maher Arar, by Professor Stephen J. Toope, Fact Finder, 14 October 2005, Conclusion and
Summary of Findings.






Chapter 2 Dialogue between the IHRC and the Government

(i) Recommendation made by the Irish Human Rights Commission
On 21 December 2005, against a background of allegations that US aircraft landing
at Shannon had been involved in ‘extraordinary rendition’ activities, the IHRC
exercised its powers under the Human Rights Commission Act, 2000.?? It reviewed
the relevant law and practice on the issue and made a recommendation to the
Government accordingly. In its recommendation, sent to the Taoiseach, the IHRC
noted Ireland’s obligations to ensure that no person is sent to a jurisdiction where
s/he risks being subjected to torture or inhuman or degrading treatment or
punishment and called on the Government to inspect suspect aircraft that land
at any Irish airport. Following this recommendation, the Council of Europe’s then
Commissioner for Human Rights, Mr Alvaro Gil-Robles, wrote to the IHRC indicating
his concern about the issue of ‘extraordinary rendition’ and welcoming the IHRC's
proposal regarding the inspection of aircraft.

(ii) Response from the Government
The Government responded in April 2006 (by letter from the Minister for Foreign
Affairs). The Government took the position that it has received explicit assurances
from the US authorities that ‘no persons have been transported illegally through
Irish territory and that no person would be so transported. It then reiterated its
position that any person with evidence of illegal ‘extraordinary rendition’ activities
involving Shannon should present the evidence to An Garda Siochana to investigate
such claim.

The letter made it clear that the Irish authorities do not require the consent of the US
authorities before inspecting the type of civil aircraft that have been the subject of
‘extraordinary rendition’ allegations. However, the Government stated that it has no
intention of implementing a system of inspection of aircraft. Instead, its position was
that Ireland has complied with its obligations under both the European Convention
on Human Rights (ECHR) and the UNCAT by seeking and receiving these factual
assurances from the US Government.

(iii) A Fundamental Difference of View
On 24 May 2006 the IHRC sent a detailed response to the Government setting out
why it disagreed with its position. The letter set out the credible reports that CIA
aircraft that had been identified as being involved in ‘extraordinary rendition’ activities

32 Section 8(a) and 8(d) of the legislation.
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had repeatedly landed at Shannon. It also pointed out that it is extremely difficult

for private citizens to obtain concrete evidence of aircraft involved in ‘extraordinary
rendition’ activities without having the authority or power to inspect the aircraft in
question. The IHRC then set out the reasons why the Irish Government should not
rely on diplomatic assurances in this context. To buttress its position, the IHRC cited
the similar stance taken by Council of Europe Secretary General Terry Davis, by the
UN High Commissioner for Human Rights and by the Temporary Committee of the
European Parliament contained in its Interim Report dated 15 June 2006.%3

Detailed as appendices to its letter, the IHRC proposed a system of inspection of
a number of specific aircraft and of additional aircraft that seek to use Irish airports
and are owned or operated by any of the companies named in a recent Amnesty
International report as being linked to the CIA.3*

The IHRC also issued a press release in June 2006, following the publication of the
first Marty Report, stating that this report gave credence to the concerns raised by the
IHRC and calling again for an effective regime of monitoring and inspection.

A response from the Minister for Foreign Affairs to the IHRC was received in July
2006. The Minister reiterated that ‘there is no evidence, nor even any concrete and
specific allegation, that prisoners have been brought through Ireland as part of an
“extraordinary rendition” operation’. He did not address the evidence that aircraft
involved in ‘extraordinary rendition’ activities appear to have stopped and refuelled

at Shannon. The Minister stated that he looked forward to the publication of the
recommendations of the Secretary General of the Council of Europe, Mr Terry Davis,
and that the Government would consider carefully with partners any ‘specific and
workable recommendations that may be made by the Council of Europe in this area’®
He concluded: ‘Il would anticipate that when such recommendations emerge they will
require coordinated action at a European level if they are to be implemented in an
effective manner!

Attached to the Minister’s letter was a legal critique essentially arguing that previous
international case-law on the value of diplomatic assurances does not apply in the
current context of the US assurances to Ireland. In the view of the IHRC, this critique
does not go far enough to address any of the substantive or factual concerns raised
by it in its previous correspondence.

In July 2006 the IHRC wrote again, in a letter that crossed with the above
communication from the Minister, asking for full details of the assurances that had
been given by the US and whether there are any remedies provided for a breach of
such assurances. The letter also requested a meeting with the Government to discuss
the matter.

33 The investigations by the European Parliament are fully discussed below in Chapter 4 under the
heading ‘The European Parliament.

34 The system of inspection proposed is set out below in Chapter 6, Conclusions and
Recommendations.

35 The Secretary General of the Council of Europe has since made recommendations, detailed below
in Chapter 4.



This meeting took place on 11 July 2007.2¢ The Department outlined the steps the
State had taken since 2003 to combat the practice of ‘extraordinary rendition’, citing
numerous representations to the US authorities and work undertaken at the European
Union level as part of its dialogue with the US authorities.®”

Both the IHRC and the Department agreed that the State abhors the practice of
‘extraordinary rendition’ and would not allow ‘extraordinary rendition’ flights into the
State. The Department also indicated that the State would sign and ratify the Optional
Protocol to the UNCAT (the Optional Protocol provides for a national preventive
mechanism to routinely inspect all places of detention in the State).®®

However, there were still fundamental differences over whether the diplomatic
assurances received by Ireland are sufficient to satisfy Ireland’s human rights
obligations. The Department reiterated its view that Ireland had received assurances
from the highest levels in the US. It argued that these assurances were significant,
given that they had not been similarly extended to other European States. On this
basis, it held firm in its view that there is no necessity for an effective regime of
monitoring and inspection. The IHRC asked the Department to reconsider releasing
the diplomatic assurances received and to reconsider introducing an effective
monitoring and inspection regime. The Department, for its part, agreed to consider
both requests. The two sides agreed to continue dialogue on the issue.

In a follow-up letter the Department agreed to the IHRC request that it give sight of
the diplomatic assurances received. It enclosed a summary of the assurances that
had been given to Ireland by the US. According to this letter, these assurances have
been given by the US Embassy in Dublin to the Department of Foreign Affairs, by
the US authorities in Washington to the Irish Embassy, and by US Secretary of State
Condoleeza Rice to Foreign Affairs Minister Dermot Ahern. In addition, the IHRC
was informed that similar assurances were given by US President George W. Bush
to Taoiseach Bertie Ahern. A copy of the diplomatic assurances provided to the
Government are set out in Appendix Ill.

Subsequently, the Department of Foreign Affairs stressed that the Minister was the
first European Union Minister to raise the issue of ‘extraordinary rendition’ bilaterally
with the US.*°

From the record provided to the IHRC, it is clear that the Department actively
engaged with the US authorities from late 2003 and that in October 2004 the US
authorities ‘provided firm assurances to the effect that Irish airports had not been
used for the transit of prisoners to or from the detention centre at Guantanamo
and Irish airports would not be used for this purpose without the permission of the
Irish Government'.

36 There was some delay in setting up this meeting due to the fact that there was a delay in appointing
a new Commission in late 2006. Thereafter, a scheduled meeting had to be cancelled due to
unavailability of delegates.

37 See Appendix lll. For the full correspondence between the IHRC and the Government, see
Appendix IV.

38 The Optional Protocol to the Convention against Torture and other Cruel, Inhuman or degrading
Treatment or Punishment, New York, 18 December 2002 (General Assembly Resolution
A/RES/57/199, 9 January 2003).

39 See Appendix V, response of the Department of Foreign Affairs to the IHRC, 13 November 2007.
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It also appears that the most substantive discussion took place on 29 September
2005 between the US Embassy and the Department against the backdrop of
increased public concern about ‘extraordinary rendition’ flights. The Department
recalled the answer of the Minister for Foreign Affairs to a Parliamentary Question,
as follows:

The Government have on several occasions made clear to the US
authorities that it would be illegal to transit prisoners for rendition
purposes through Irish territory without the express permission

of the Irish authorities, acting in accordance with Irish and
international law. The US authorities have confirmed that they
have not done so, and do not do so, and that they would not do so
without seeking the permission of the Irish authorities. No request
for such authorisation has been received from the US authorities.*

The record outlines the assertion by the US Embassy that this accurately represented
the US position and that the assurances had followed ‘interagency consultation at the
highest level and that great care had been taken to ensure that Irish concerns were
fully understood and respected..

The Government is satisfied that the assurances received by it are to the effect
that no person, however he or she may be classified, would ever be subject

to ‘extraordinary rendition’ through Irish territory without the permission of the
Irish authorities. As confirmed in the accompanying letter to the assurances, the
Government is satisfied with these assurances under international law. The IHRC,
on the other side, is convinced that these assurances do not suffice.

The IHRC also raised the question with the Department as to whether the assurances
relating to ‘prisoners’ was as understood by both the Irish Government and the IHRC
(i.e. to include ‘detainees’), or whether the term ‘prisoners’ may not be more narrowly
defined or understood by the US authorities. The Department responded that the
term referred to all detainees. However, the IHRC considers that there must be

some doubt as to this proposition given that, for example, detainees in Guantanamo
detention centre have been previously defined by the US authorities, not as ‘prisoners’
or ‘prisoners of war, but rather as ‘enemy combatants’*'

As a result, there remains a fundamental difference of opinion on the acceptability of
continued reliance by the Government on diplomatic assurances and on whether an
inspection regime is necessary. The IHRC is firmly of the view that the human rights
obligations imposed on Ireland through International treaties to which it is a party

and by the Irish Constitution require that such a regime be established as a matter

of urgency. The Commission thus decided to proceed on this matter by conducting

a detailed substantive review of Ireland’s human rights obligations in regard to the
practice of ‘extraordinary rendition’, and its conclusions and recommendations are set
out further in this report.

40 See Appendix lll.

41 See Appendix lll. The exchange occurred at the meeting between the Department and the IHRC on
11 July 2007. In the US Supreme Court Judgment of Hamdan v. Rumsfeld, Secretary of Defence et
al (29 June 2006), the Government filed a motion to dismiss the writ of certiorari, arguing that the
newly enacted Detainee Treatment Act (DTA), 2005 did not allow the Court jurisdiction if the person
is an ‘enemy combatant’ (see subsection (e) of para. 1005 of the DTA). The motion was denied.



A copy of this report in draft form was forwarded to the Department of Foreign Affairs
before publication. The response and comments from the Department were received
by the IHRC in a letter dated 13 November 2007. These comments have been in

the main incorporated into the body of this report. The complete letter has been
attached to Appendix V of this report. The Government's commitments on the issue of
‘extraordinary rendition’ which it refers to in its response is set out, in relevant extract,
in Appendix VI of this report.






Chapter 3 Human Rights Obligations of the Irish State

(i) Human Rights Treaties and the Constitution
Ireland is a signatory to the UN Convention Against Torture and All Forms of Cruel,
Inhuman or Degrading Treatment or Punishment (UNCAT), the International Covenant
on Civil and Political Rights (ICCPR) and the European Convention on Human Rights
(ECHR). All of these legal instruments place on Ireland an absolute obligation to
prevent torture or inhuman or degrading treatment or punishment. They also impose
obligations on this State to respect the security and liberty of the person so that
individuals are not subject to the arbitrary and secret detentions carried out through
the practice of ‘extraordinary rendition’. The ECHR has recently been incorporated
into the domestic law of Ireland*? and specifically requires each organ of State to
carry out its duties in a manner compatible with the Convention.*® In addition, the Irish
Constitution protects the right of each individual to bodily integrity and to freedom
from arbitrary detention.

The relevant human rights obligations are analysed below. This analysis focuses
mainly on the duty to prevent torture or inhuman or degrading treatment or
punishment. However, since ‘extraordinary rendition’ involves detention at a secret
location where recourse to the courts or a lawyer is impossible, it is trite law to state
that any acquiescence by Ireland in the practice of ‘extraordinary rendition’ also
involves breaches of an individual's right to liberty and the right not to be detained
other than in accordance with law and fair procedures.

(i1) Human Rights Issues Involved
— Article 3 UNCAT: prohibition against expulsion or refoulement to a jurisdiction

where there is a danger of torture;

— Article 16 UNCAT: prohibition against acts of cruel, inhuman or degrading
treatment or punishment committed with the acquiescence of a public official;

— Article 3 ECHR: absolute prohibition of torture or inhuman or degrading
treatment or punishment;

— Article 5 ECHR: right to liberty and security of the person;

42 The European Convention on Human Rights Act, 2003.
43 Section 3.
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Article 7 ICCPR: absolute prohibition of torture or cruel, inhuman or
degrading treatment or punishment;

Article 9 ICCPR: right to liberty and security of the person;

Article 40.3.1 of the Irish Constitution: right to bodily integrity;

Article 40.4.1 of the Irish Constitution: right to liberty.

As highlighted above, Article 3 of the UNCAT provides that ‘no State party shall expel,
return (refouler) or extradite a person to another State where there are substantial
grounds for believing he would be in danger of being subjected to torture’ Article 7

of the ICCPR provides that ‘no-one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment’. Article 3 of the ECHR contains a similar
provision, which absolutely forbids torture or inhuman or degrading treatment or
punishment and when read in conjunction with Article 15(2) of the same Convention
provides there shall be no circumstances, including war or public emergency, which
can be invoked as a justification for torture or cruel, inhuman or degrading treatment
or punishment.**

Although it is possible to argue on technical grounds that the language in Article 3

of the UNCAT - ‘expel, return or extradite’ — does not encompass the mere transit
through the State of a prisoner, such a restrictive interpretation would not appear to
be within the spirit of the Convention. Article 16 of the UNCAT also forbids acts of
cruel, inhuman or degrading treatment or punishment which do not amount to torture,
when such acts are committed with the acquiescence or consent of a public official,
or any other person acting in an official capacity.

(iii) Political Assurances not Enough
Case-law under the UNCAT makes it clear that a State cannot shelter behind
assurances it has received from another State in order to fulfil its obligation to prevent
torture or cruel, inhuman or degrading treatment or punishment. This principle is clear
from the case of Agiza v. Sweden,* where the complainant was seized by Swedish
authorities and handed over to US security personnel, who in turn transported him
to Egypt where he was tortured. In this case, the UN Committee Against Torture (the
relevant treaty monitoring body) considered that assurances to Sweden given by the
Egyptian Government that he would not be tortured, given before the deportation
of Mr Agiza to Egypt, were not sufficient to meet Sweden’s obligations under the
UNCAT. In coming to this view, the Committee noted that Sweden would, or should,
have known that Egypt resorted to the widespread use of torture and stressed that
there was no mechanism for the enforcement of the assurances given by Egypt.

The Committee also noted that, according to the investigations of the Swedish
Parliamentary Ombudsman, prior to leaving Sweden Mr Agiza had been hooded,
shackled and strapped to mattresses in an aircraft by the US agents, while the
attending Swedish police, who handed Mr Agiza over, did nothing.*® The Committee
considered that he had been ‘subjected on [Sweden's] territory to treatment in breach
of, at least, article 16 of the UNCAT by foreign agents but with the acquiescence

44  See also Article 1(2) of UNCAT which provides: ‘This article is without prejudice to any international
instrument or national legislation which does or may contain provisions of wider application’

45 20 May 2005. Communication No. 233/2003, UN Doc. CAT/C/34/D/233/2003(2005).

46 See para 12.9.



of [Sweden's] police’*” This finding preceded the UN report on Guantanamo Bay,
which concluded that the excessive force used during the transportation of prisoners
‘must be assessed as amounting to torture as defined by Article 1 of the Convention
Against Torture [UNCAT]'*® Article 16 of the UNCAT also refers to a number of
separate obligations under Articles 10, 11, 12 and 13 to prevent torture or other acts
of cruel, inhuman or degrading treatment or punishment and to investigate allegations
of torture or other acts of cruel, inhuman or degrading treatment or punishment.*®

A similar conclusion was reached in the case of Alzery v. Sweden,®*® which was
decided by the UN Human Rights Committee under the provisions of the ICCPR. In
this case, the Swedish authorities handed an Egyptian national over to foreign agents
at Bromma airport outside Stockholm for transportation to Cairo. His clothes were
cut off him at the airport where he was drugged per rectum and placed in diapers.®’!
He was blindfolded and chained to the aircraft in an awkward and painful position.

In Egypt he was tortured. Following Agiza, the Human Rights Committee held that
Sweden could not rely on assurances where there was no mechanism for ensuring
their enforcement. The Committee also held that the treatment meted out to Mr Alzery
at Bromma airport was in itself a breach of the obligation to prevent torture or cruel,
inhuman or degrading treatment or punishment since a State is responsible for the
acts of foreign officials exercising acts of sovereign authority on its territory, if such
acts are performed with the consent or acquiescence of that State.>?

The first Marty Report®® provides a substantial level of detail about the typical manner
in which detainees are prepared for ‘extraordinary rendition’ flights. His description
tallies with the ordeal of Mr Alzery. Detainees have described having their clothes cut
off, being subjected to an extensive and invasive body search, being forced to wear
a nappy, being hooded, shackled, drugged and strapped to a mattress or floor in an
uncomfortable position, with no knowledge of their fate or destination. This treatment
alone, which continues throughout the transit, would appear to clearly fall within the
definition of inhuman and degrading treatment.

As stated, Article 3 of the ECHR contains an absolute prohibition on torture or
inhuman or degrading treatment or punishment. No derogations or exceptions are
permissible to this prohibition. Not only have Member States the obligation not to

47 See para 13.4; the Committee continued: ‘It follows that the State Party’s expulsion of the
complainant was in breach of article 3 of the Convention!

48 See para 88. See earlier discussion of the UN report in Chapter 1 of this report.

49 For example, under Article 10(1) UNCAT, the State ‘shall ensure that education and information
regarding the prohibition against torture are fully included in the training of law enforcement
personnel, civil or military, medical personnel, public officials and other persons who may be
involved in the custody, interrogation or treatment of any individual subjected to any form of arrest,
detention or imprisonment.

Article 12 UNCAT provides that ‘Each State Party shall ensure that its competent authorities
proceed to a prompt and impartial investigation, wherever there is reasonable ground to believe
that an act of torture has been committed in any territory under its jurisdiction’. Article 13 meanwhile
provides that ‘Each State Party shall ensure that any individual who alleges he has been subjected
to torture in any territory under its jurisdiction has the right to complain to, and to have his case
promptly and impartially examined by, its competent authorities. Steps shall be taken to ensure

that the complainant and witnesses are protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given’.

50 Human Rights Committee. Decision of 25 October 2006. Communication No. 1416/2005
communicated 29 July 2005.

51 See para 3.11.

52 See para 11.5.

53 At para 2.7.1: ‘CIA methodology: how a detainee is treated during a rendition!
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torture or to inflict inhuman or degrading treatment or punishment, they also have

a duty to prevent torture or inhuman or degrading treatment or punishment.®* In
addition, States have the obligation to investigate®® as soon as the authorities receive
substantiated information giving rise to the suspicion that torture or inhuman and/or
degrading treatment or punishment has taken place.

Under the ECHR a State may be held responsible for a violation of Article 3 if its
decision to transfer that person to another country has created a real risk of torture
or inhuman or degrading treatment or punishment in the State to which the prisoner
is transferred.®® In the case of Chahal v. The United Kingdom,®” the European Court
of Human Rights specifically ruled that diplomatic assurances are an inadequate
guarantee in relation to the proposed return of individuals to countries where
torture is ‘endemic’ or ‘where the violations of human rights by certain members

of the security forces in Punjab and elsewhere in India, is a recalcitrant and
enduring problem’.

Under the ICCPR, in Ahani v. Canada,®® the Human Rights Committee emphasised
that ‘the right to be free from torture requires ... that the State party not only refrain
from torture but take steps of due diligence to avoid a threat to an individual of torture
from third parties’>®

A summary of the jurisprudence under international treaties is provided in a recent
report by the UN Special Rapporteur on Torture and Other, Cruel, Inhuman and
Degrading Treatment or Punishment (Professor Manfred Nowak), published in August
2005.5° Professor Nowak concluded:

It is the view of the Special Rapporteur that diplomatic
assurances are unreliable and ineffective in the protection
against torture and ill-treatment; such assurances are sought
usually from States where the practice is systematic; post-return
monitoring mechanisms have proven to be no guarantee against
torture; diplomatic assurances are not legally binding, therefore
they carry no legal effect and no accountability if breached; and
the person whom the assurances aim to protect has no recourse
if the assurances are violated. States cannot resort to diplomatic
assurances as a safeguard against torture and ill-treatment
where there are substantial grounds for believing that a person
would be in danger of being subjected to torture or ill-treatment
upon return.

His views echo those of the then Council of Europe High Commissioner for Human
Rights (Mr Alvaro Gil-Robles) in July 2004:

54 ECHR, Z and others v. UK, judgment 10 May 2001; A v. UK, judgment 23 September 1998.

55 ECHR, Caloc v. France, judgment 20 July 2000.

56 ECHR Soering v. UK, judgment 7 July 1989; Chahal v. UK, judgment 15 November 1996.

57 See footnote 56.

58 United Nations, Human Rights Committee, 80th Session, Comm. No. 1051/2002, UN Doc. CCPR/
C/80/D/1051/2002.

59 At para 10.7.

60 A/60/316 (30 August 2005), para 51.



The weakness inherent in the practice of diplomatic assurances
lies in the fact that where there is a need for such assurances, there
is clearly an acknowledged risk of torture or ill-treatment. Due to
the absolute nature of the prohibition on torture or inhuman or
degrading treatment, formal assurances cannot suffice where a risk
nonetheless remains.*!

There is a fundamental difference of opinion between the IHRC and the Government
as to whether Ireland can rely solely on the diplomatic assurances given by the

US Government on ‘extraordinary rendition’ to meet its international obligations to
prevent torture or inhuman or degrading treatment or punishment. The Government
position, which is fully set out in the letters to the IHRC, stresses that the assurances
from the US authorities are not assurances that torture or inhuman or degrading
treatment or punishment will not take place, as was the case in many legal decisions,
but are factual assurances that no prisoners are being ‘rendered’ through Ireland.
The Government is of the view that as a result of this distinction, the case-law

on diplomatic assurances as described in this chapter does not apply to factual
assurances given by the US on this issue.

Clearly, this distinction can be made. However, in the view of the IHRC, the principles
expressed in the case-law and by experts regarding diplomatic assurances would
apply equally to factual assurances, given that such assurances are not legally binding
and that there is no mechanism for their enforcement.

(iv) The Irish Constitution and ‘Extraordinary Rendition’
In addition to international treaties binding on the State, the Irish Constitution also
provides protection to individuals from torture or inhuman or degrading treatment.
The right to bodily integrity, which is one of the un-enumerated rights enshrined under
Article 40.3.1 of the Constitution, includes a more general right not to have one’s
health endangered by actions of the State.®? This right clearly includes a right to
freedom from torture or inhuman or degrading treatment.®® There is some debate as to
whether the un-enumerated rights protected in the Constitution apply to non-citizens.
However, in cases involving gross human rights violations, non-nationals would be
entitled to constitutional protection on Irish soil.®*

The Irish courts have accepted that in the context of the right to liberty enshrined
under Article 40.4.1, the courts will refuse to extradite an individual where there is

a real risk that his or her fundamental rights would be breached.® This principle is

in line with the European Convention jurisprudence described above. In Finucane

v. Mahon,®¢ the Supreme Court held that the applicant had shown there was a
probable risk of ill-treatment were he to be returned to the Maze prison in Northern
Ireland. Because of this, the Court held that it was required to order the release of the
applicant to ensure that his constitutional rights were not violated.

61 CommDH(2004) 13, 8 July 2004, para 9.

62 See J.M. Kelly, The Irish Constitution, Para 7.3.72 7.3.76. State(C) v. Frawley [1976] IR 365,
State (McDonagh) v. Frawley [1978] IR 131, State (Richardson) v. Governor of Mountjoy Prison
[1980] ILRM 82.

63 State (C) v. Frawley, per Finlay P. [1976] IR 365 at 374.

64 See discussion in J.M. Kelly, The Irish Constitution, paras 7.1.3 1 7.1.44.

65 See J.M. Kelly, The Irish Constitution, paras 7.4.304 7.4.309.

66 [1990] 1 IR 165, [1990] ILRM 505.
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(v) The Venice Commission Opinion
There is no case-law that deals specifically with the issue of ‘extraordinary rendition’
in the circumstances that are most likely to arise in the Irish context, i.e. no case-law
on a situation where an individual is ‘rendered’ through a State in circumstances
where the State knowingly allows the aircraft to land but does not have actual notice
(though it may have some form of constructive notice) of the existence of the prisoner
on the flight. (Obviously, if the transit State knows an ‘extraordinary rendition’ prisoner
is on board, it is clear that it has a positive duty to prevent such transit.) There is also
no specific case-law on circumstances where aircraft involved in such activities are
allowed passage and facilities through the airports of friendly States en route to, or
returning from, ‘extraordinary rendition’ activities.

However, a legal Opinion commissioned by the Council of Europe, known as

the Venice Commission Opinion,®” referred to above, specifically addresses the
obligations of Member States of the Council of Europe under the ECHR and other
treaties in instances where the State’s involvement in ‘extraordinary rendition’
activities includes the use of its airspace and/or airports. This Opinion was compiled
with the assistance of a number of human rights experts throughout Europe.

The Venice Commission Opinion concluded that Council of Europe Member States
are under an obligation to prevent a prisoner’s exposure to risk of torture or inhuman
or degrading treatment and that the assessment of the reality of the risk must be
carried out very rigorously.®®

According to the Venice Commission Opinion, the requirement of not exposing

any prisoner to the real risk of ill-treatment also applies in respect of the transit of
prisoners through the territory of Council of Europe Member States. It concludes that
Member States should therefore refuse to allow transit of prisoners in circumstances
where there is such a risk.®® The situation may arise where a State has serious
reasons to believe that the mission of an aircraft crossing its airspace is to carry
prisoners with the intention of transferring them to countries where they would face ill-
treatment.” In such situations, it concludes, the responsibility of Member States under
the ECHR is engaged if they do not take preventive measures within their powers,
and such States must take all possible measures in order to prevent the commission
of human rights violations in its territory, including its airspace.”

This means that if the particular aircraft is a civil aircraft the territorial State may
require landing and may search it. In addition, it may protest through appropriate
diplomatic channels.” In granting foreign State aircraft (as opposed to civil aircraft)
authorisation for overflight, Council of Europe Member States may have to consider
whether it is necessary to insert new clauses, including the right to search, as a
condition for diplomatic clearances in favour of State aircraft carrying prisoners.”

67 ‘European Commission for Democracy Through Law (Venice Commission) Opinion on the
international obligations of Council of Europe Member States in respect of secret detention facilities
and inter-State transfer of Prisoners’, adopted by the Venice Commission at its 66th plenary session
(Venice 17-18 March 2006).

68 Paras 139 and 140 (jitalics added).

69 Para 143.

70 Para 144.

71 Para 145.

72 Para 148.

73 Para 151.



If there are reasonable grounds to believe that, in certain categories of cases,
the human rights of certain passengers are at risk of being violated, States must
indeed make overflight permission conditional upon respect of express human
rights clauses.™

Requests for overflight clearance should provide sufficient information to allow
effective monitoring (for example the identity and status of all persons on board,
and the destination of the flight as well as the final destination of each passenger).
Whenever necessary, the right to search civil aircraft must be exercised.”

Although the Opinion does not specifically address the question of diplomatic
assurances in the context of ‘extraordinary rendition’, it does make the point that in the
context of diplomatic assurances that relate to the interstate transit of prisoners, such
‘assurances must be legally binding on the issuing State and must be unequivocal in
terms; where there is substantial evidence that a country practises or permits torture
in respect of certain categories of prisoners, Council of Europe Member States must
refuse the assurances in cases of requests for extradition of prisoners belonging to
those categories!”

(vi) Powers to Inspect Foreign Aircraft
The Venice Commission Opinion sets out some detail regarding the provisions
of international aviation conventions in this context, in particular the Chicago
Convention” and the Tokyo Convention,” to both of which Ireland is a party.

The Opinion concludes that civil aircraft” (generally understood to be the aircraft
alleged to be involved in ‘extraordinary rendition’ activities) that are not engaged in
scheduled international air services of a State that is party to the Chicago Convention
are entitled to make flights into or in-transit non-stop across the territory of another
State party and to make stops for non-traffic purposes, without the necessity of
obtaining prior permission and subject to the right of the State flown over to require
landing. The authorities of each State party have the right to search such aircraft

on landing or departure.8® State aircraft, on the other hand, do not have the same
overflight rights and are not permitted to fly over or land in foreign sovereign territory
without the specific authorisation of that State.®' However, such authorisation could
be conditioned on agreeing to an inspection regime. The commission of offences
when an aircraft is in flight is governed by the Tokyo Convention.®?

74  Para 151.

75 Para 151.

76 Conclusions at p. 30, para 159 (g).

77 Convention on International Civil Aviation, signed in Chicago, 7 December 1944.

78 Convention on Offences and certain other Acts Committed on Board Aircraft, signed Tokyo, 14
September 1963.

79 Emphasis added.

80 See para 92 of the Venice Commission Opinion.

81 See para 93 of the Venice Commission Opinion.

82 See para 100 and 101 of the Venice Commission Opinion. A host State may not interfere with an
aircraft in flight to exercise jurisdiction over an offence committed on board unless the offence has
effect in the territory of the host State, has been committed against a national or permanent resident
of the State, or is against the security of the State, is a breach of regulations regarding the flight
of aircraft in the State, or the exercise of jurisdiction is necessary to ensure the observance of any
obligation of the host State under a multilateral international agreement.
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In its Article 52 response to the Council of Europe Inquiry (see Appendix IV),% the
Irish Government has taken the view that the Irish Air Navigation and Transport Acts
of 1988 and 1998 provide that in a case where it is suspected that a crime is being
committed on board a civil aircraft, an authorised officer, including a member of An
Garda Siochana, may arrest without warrant any person who assaults, or whom the
Garda reasonably suspects to have assaulted, another person. The response also
points out that the 1998 Act permits an authorised officer to enter an aircraft in an
Irish airport when such is necessary for the exercise of any power under the 1998
Act or the 1988 Act. The Government takes the view that these powers would apply
to civil aircraft used by foreign officials, which land on Irish territory.®* It also takes
the view that in order to inspect civilian CIA aircraft, it does not have to secure the
consent of the US Government.®®

(vii) Legal Conclusions
From the analysis set out above, the IHRC concludes that Ireland’s international
human rights obligations, as set out in the relevant international treaties and our
own Constitution, require that the State takes effective measures to ensure that its
airspace or territory is not being used to facilitate the practice of torture or inhuman
or degrading treatment or punishment. Given the credible allegations that CIA
aircraft involved in ‘extraordinary rendition’ have on a number of occasions stopped at
Shannon, the need for a system of investigation or monitoring has been triggered.

The reliance on US political assurances is not enough, particularly given that the US
has made no secret of its use of ‘enhanced interrogation techniques’ and that it has
acknowledged the existence of the ‘extraordinary rendition’ programme. Reliance on
such assurances will not relieve Ireland of legal liability if an individual is ‘rendered’
through Irish territory. The IHRC concludes that an effective system of inspection is
required as a matter of urgency. There is no legal barrier to requiring foreign suspect
aircraft to submit to such a regime and the Irish Government has acknowledged that
this is the case.

83 See Chapter 1, heading (iii) ‘Action taken by International Bodies'.

84 See Appendix IV, ‘Article 52 Request in respect of unacknowledged Deprivation of Liberty Reply of
the Government of Ireland’, p. 7, para 3(a)(2).

85 See Chapter 3 and reference to letter of 4 April 2006 from Minister for Foreign Affairs Dermot
Ahern to the IHRC.
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Chapter 4 European and International Investigations of ‘Extraordinary Rendition’

As stated earlier, a number of reports commissioned by eminent international bodies
have condemned ‘extraordinary rendition’ and made recommendations so that the
practice can be halted. The findings of these bodies are described in this chapter. It
is the IHRC's view that the system of inspection proposed in this report is in line with
the recommendations made by the Council of Europe and the European Parliament to
their Member States.

(i) The Council of Europe Parliamentary Assembly and the

Marty Reports
As stated above, the Parliamentary Assembly of the Council of Europe commissioned
an investigation of the practice of ‘extraordinary rendition’, culminating in the first and
second Marty Reports.®¢ Following the publication of the first Marty Report in June
2006, a resolution, adopted by the Parliamentary Assembly on 27 June 2006,*” stated
that the United States has woven a ‘clandestine “spider’'s web” of disappearances,
secret detentions, and unlawful inter-State transfers, often encompassing countries
notorious for their use of torture’ This ‘web’, it was stated, has been spun out ‘with
the collaboration or tolerance of many countries, including several Council of Europe
Member States’ and has ‘spawned a system that is utterly incompatible with the
fundamental principles of the Council of Europe..

In its resolution, the Parliamentary Assembly identified instances in which Council of
Europe Member States have colluded with the US, ‘wilfully or at least recklessly in
violation of their international human rights obligations’ These examples specifically
included making available civilian airports or military airfields as ‘staging points’ for
‘extraordinary rendition’ operations, whereby an aircraft prepares for or takes off on
its operation from such a point. Another example is making such airports available
as ‘stopover points’ for ‘extraordinary rendition’ operations, whereby an aircraft lands
briefly at such a point on the outward or homeward flight, for example to refuel.

The first Marty Report concluded® that a number of countries, including Ireland,
could be held responsible for ‘collusion’ involving secret detention and unlawful
inter-State transfers by virtue of being ‘stopovers’ for flights involving the unlawful
transfer of detainees.

86 See footnotes 4 and 8.
87 Resolution 1507, 2006.
88 Page 60 at para 289.
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Included at appendices to the first Marty Report are the flight logs of aircraft
associated with the ‘extraordinary rendition’ of specific prisoners investigated and
detailed in the report. According to Appendix 1, Plane N313P, which was involved

in the successive ‘extraordinary renditions’ of Binyam Mohammed Al Habashi and
Khaled El-Masri in January 2004, stopped at Shannon en route to carry out the illegal
transport of Al Habashi from Rabat to Kabul and, some days later, EI-Masri from
Skopje to Baghdad and on to Kabul. Appendix 4 states that Plane N85VM stopped
in Shannon one day after carrying out the ‘extraordinary rendition’ of Abu Omar
(abducted on the streets of Milan) to Cairo from military airbases in ltaly and Germany
in February 2003. Appendix 7 states that Plane N379P stopped at Shannon after it
carried out the illegal rendition of Binyam Mohammed Al Habashi from Islamabad to
Rabat in July 2002.

In its resolution, referred to above, the Parliamentary Assembly calls on Member
States of the Council of Europe to ‘ensure that unlawful inter-State transfer of
detainees will not be permitted and take effective measures to prevent renditions and
rendition flights through the Member State's territory and airspace’®®

It also calls on Member States to ‘ensure that independent, impartial and effective
investigations are carried out into any serious allegation that the territory, including
airports or airspace, has been used in the context of rendition or secret detention.
Such investigation should investigate thoroughly any action taken by State or foreign
agents linked to rendition and laws or practices which may facilitate it. The scope and
findings of the investigation should be made public’.

(ii) The Council of Europe and Article 52
In December 2005 the Secretary General of the Council of Europe, Mr Terry Davis,
invoked the seldom-used procedure under Article 52 of the ECHR and formally
requested information from all Council of Europe Member States as to whether any
public officials had been involved in any way ‘whether by action or omission’ in the
detention or transport of any of the detainees and whether any official investigation
has been held into this matter.

In its reply®° to this request for information, the Irish Government stated that, in 2004,
it ‘'sought and received assurances from the US government that prisoners had

not been, nor would they be, transferred through Irish territory without the express
permission of the Irish authorities’. It also stated that ‘in conformity with the relevant
domestic and international law, permission would not be granted for the transit of an
aircraft participating in an “extraordinary rendition” operation or for any other unlawful
act' The Irish Government stated that these assurances had been reiterated at a
number of meetings in 2005 and 2006 and that they had also been confirmed at

a meeting between Minister for Foreign Affairs Dermot Ahern and US Secretary of
State Condoleeza Rice on 1 December 2005.

The Government stressed that it is ‘satisfied that they are entitled under the ECHR
to rely on clear and explicit factual assurances given by the Government of a friendly
State, on a matter that is within the direct control of that Government.

89 ‘Alleged detention and unlawful inter-State transfer of detainees involving Council of Europe
Member States’, Resolution 1507, para 19.1. Council of Europe, Assembly debate 27 June 2006
(17th sitting).

90 ‘Article 52 request in respect of Unacknowledged Deprivation of Liberty. Reply of the Government
of Ireland’ (The Article 52 response) (undated). See Appendix IV.



By way of conclusion to its Article 52 response, the Government stated that

‘A thorough examination of practice throughout the State in response to the
Secretary General's request has revealed no indication of the occurrence either of
unacknowledged deprivation of liberty or the transportation of any individual while so
deprived of his liberty'.

The Government also stated that any person with specific evidence regarding
‘extraordinary rendition’ operations should present this to An Garda Siochana and
added that any ‘credible complaint of criminal activity’ made to the Gardai would
result in a full investigation being conducted, which could include an inspection of
the aircraft in question.®” According to the Government, at that time three complaints
had been made of such activity. In two of the cases, papers were forwarded to the
Director of Public Prosecutions (DPP), but in neither instance was any further action
warranted, due to a lack of evidence. It now appears that six such files have been
forwarded to the DPP, according to information supplied by Foreign Affairs officials.®?

In the Secretary General's report drawn up as part of the Article 52 inquiry and
delivered on 28 February 2006, the following points emerged:

— The rules governing activities of secret services appear inadequate in many
States; better controls are necessary, in particular as regards activities of
foreign secret services on their territory.

— The current international regulations for air traffic do not give adequate
safeguards against abuse. There is a need for States to be given the
possibility to check whether transiting aircraft are being used for illegal
purposes. But even within the current legal framework, States should equip
themselves with stronger control tools.

— Mere assurances by foreign States that their agents abroad comply with
international and national law are not enough. Formal guarantees and
enforcement mechanisms need to be set out in agreements and national
law in order to protect ECHR rights.

(iii) The European Parliament

A Temporary Committee of the European Parliament carried out an investigation, and
Members of the IHRC as well as the Irish Minister for Foreign Affairs appeared to
testify at the hearings on the issue.** The Committee issued an interim report, dated
15 June 2006,% which essentially endorsed the findings of the first Marty Report.

It also, inter alia, found that it is implausible that ‘many hundreds of flights through the
airspace of several Member States ... could have taken place without the knowledge
of either the security services or the intelligence services and without senior officials

91 See p. 19 of Article 52 response. See Appendix IV. The Government referenced the Minister for
Justice, Equality and Law Reform informing the Dail in these terms in November 2004.

92 The Department of Foreign Affairs provided this figure to the IHRC during their meeting of 11 July
2007. The Minister for Foreign Affairs gave an account of the cases in his evidence to the European
Parliament Temporary Committee on 30 November 2006 (p14-16), attached at Appendix V.

93 Secretary General's Report under Article 52 of the European Convention on Human Rights on the
question of Secret Detention and Transport of Detainees suspected of Terrorist Acts, notably by or
at the instigation of foreign agencies. SG/Inf 5 (20086).

94 Temporary Committee of the European Parliament on the alleged use of European countries by the
CIA for the Transport and illegal detention of prisoners, 28 November 2006.

95 Interim Report on the alleged use of European countries by the CIA for the transport and illegal
detention of prisoners (2006/2027(INI)) A6-9999/2006.
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from those services being at least questioned on the link between these flights and
the practice of “extraordinary rendition™.%®

Its final report was published on 30 January 2007°7 and contained a number of
hard-hitting findings about the involvement of EU Members States in ‘extraordinary
rendition’. In adopting the report, the European Parliament passed a resolution®®
regretting that ‘European countries have been relinquishing control over their
airspace and airports by turning a blind eye or admitting flights operated by the CIA
which, on some occasions, were being used for “extraordinary rendition™.?® The
resolution contained a specific section relating to Ireland and expressed serious
concern about the ‘147 stopovers made by ClA-operated aircraft at Irish airports that
on many occasions came from or were bound for countries linked with “extraordinary
rendition” circuits’.'?°

It also deplored the ‘stopovers in Ireland of aircraft which have been shown to have
been used by the CIA, on other occasions, for the “extraordinary rendition” of Bisher
Al-Rawi, Jamil El Banna, Abou Elkassim Britel, Khaled El-Masri, Benyam Mohamed

Al Habashi, Abu Omar and Maher Arar and for the expulsion of Ahmed Agiza and
Mohammed Alzery'™®" The resolution endorsed the view of the IHRC that acceptance
by the Irish Government of diplomatic assurances does not fulfil Ireland’s human
rights obligations.®? In the absence of random searches, it suggested that a ‘ban
should be imposed on all ClA-operated aircraft landing in Ireland’.®

In responding to the report, the Minister for Foreign Affairs, Dermot Ahern TD, stated
that the fact that Ireland alone was the subject of such a call demonstrated a lack of
balance and a degree of political partisanship. Earlier, when addressing the Temporary
Committee, the Minister had questioned the methodology by which the figure of 147
suspect flights had been calculated, pointing out that these aircrafts were chartered
to different users on an ongoing basis and that there are many legitimate purposes for
which the US authorities might wish to charter an aircraft.

(iv) Investigations in Sweden, Germany, [taly and Canada
A number of investigations have been carried out in European countries and in
Canada into the issue of ‘extraordinary rendition’ In Canada, the Arar Commission,'%*
which was established to probe the involvement of Canadian officials into the illegal
‘rendition’ of Maher Arar, delivered a conclusive report categorically stating that the
allegations against him were groundless and that his claim for compensation should
be seriously considered by the Canadian authorities. In January 2007 Mr Arar finally
received $Can 11.5 (approx. €7.5 million) in compensation and a formal public
apology from the Canadian Prime Minister.'®

96 At para 14.

97 European Parliament, Report on the alleged use of European countries by the CIA for the
transportation and illegal detention of prisoners, FINAL A6-0020/2007.

98 Motion for a European Parliament resolution on the alleged use of European countries by the CIA
for the transport and illegal detention of prisoners (2006/2200 (INI)), adopted 14 February 2007;
382 votes in favour, 256 against and 74 abstentions.

99 At para 43.

100 At para 1283. For the Minister's response see footnote 14.

101 At para 123.

102 At para 122.

103 At para 125.

104 See footnote 28.

105 See footnote 281 to the second Marty Report.



The Deputy Public Prosecutor in Milan, ltaly, is carrying out an investigation into

the illegal abduction and ‘extraordinary rendition’ from ltaly to Egypt of the Egyptian
national Abu Omar. In Germany the Munich Public Prosecution Office and a German
parliamentary committee of inquiry are carrying out an investigation into the alleged
abduction and detention of the German citizen Khaled El-Masri. An investigation has
been carried out in Sweden into the illegal abduction and ‘extraordinary rendition’ to
Egypt of Mohammed Alzery and Ahmed Agiza.'®®

106 Parliamentary Ombudsman, A review of the enforcement by the Security Police of a Government
decision to expel two Egyptian citizens, registration No. 2169 2004 (22 May 2005). Swedish
Parliament, The Swedish Government’s handling of matters relating to expulsion to Egypt, Scrutiny
Report 2005/06-Ku2 www.riksdagen.se






Chapter 5 Need for an Effective Inspection Regime

The key question that arises in the Irish context is whether the consistent allegations
about the use of Shannon and the evidence regarding CIA aircraft have triggered
the need for an effective investigation by the Irish authorities. Are there, in the words
of the Venice Commission Opinion, ‘reasonable grounds to believe that, in certain
categories of cases, the human rights of certain passengers risk being violated'?

The Irish Government has accepted the assurances of the US Government that no
prisoners have been transported through Irish airports. Despite the evidence that
CIA aircraft involved in ‘extraordinary rendition’ have stopped at Shannon, it is not
prepared to investigate further or to put in place a regime of inspection. Rather, it
has placed the onus on the private citizen to come up with credible evidence of
‘extraordinary rendition’ activities even though the private individual has no ability or
authority to access those parts of airports through which suspected flights pass.

In this context, the State could certainly be perceived to be turning a blind eye to

any possibility of its airspace being used for ‘extraordinary rendition’, given that flight
logs clearly show CIA aircraft involved have passed through Shannon and given the
conclusions of both the Council of Europe and the European Parliament in its reports
and resolutions on the issue. Yet, no CIA aircraft appears ever to have been searched
at Shannon. According to the Department for Foreign Affairs, six investigative files
have been forwarded to the DPP containing allegations about aircraft landing in
Ireland.’®” According to testimony given by the Minister for Foreign Affairs, Dermot
Ahern TD, to the European Parliament Temporary Committee, these allegations

were investigated but ultimately no action was taken because of a lack of concrete
evidence of illegal activity.'°®

Unfortunately, this underlines the key problem in assembling such evidence. In

the absence of a system of inspection, it is impossible for any ordinary person to
ascertain who is on board and what activities are being carried out in aircraft parked
on a runway, en route to an unknown destination. In the view of the IHRC, in putting
the onus of assembling such evidence on the ordinary citizen, the Irish Government
is failing to do all in its power to ensure that its airspace and airports are not used to
facilitate the practice of ‘extraordinary rendition’.

107 The Department of Foreign Affairs gave this information to the IHRC in their meeting on 11 July
2007. See Appendix Il1.

108 See Appendix V (pp 14-16) Extract of the Minister for Foreign Affairs giving evidence to the
European Parliament Temporary Committee, 30 November 2005.
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The European Parliament, the Parliamentary Assembly of the Council of Europe and
the Secretary General of the Council of Europe have each called on all Member
States to do more to ensure that they are not parties to the practice of
‘extraordinary rendition’.'?®

To summarise, the European Parliament has been unequivocal in relation to Ireland’s
obligations to respect human rights. It has recommended that, in the absence of a
system of inspection, all CIA flights should be banned from stopping at Irish airports.

The Parliamentary Assembly of the Council of Europe has recommended that each
Member State takes effective measures to prevent ‘extraordinary rendition’ flights
through the Member State’s territory and airspace. It has also called on each Member
State to ensure that independent and effective investigations are carried out into any
serious allegation that the territory, including airports or airspace, has been used in
the context of ‘extraordinary rendition’.

Finally, the Council of Europe Secretary General has recommended that States
should equip themselves with stronger tools to check whether transiting aircraft are
being used for illegal purposes. He has also firmly stated that mere assurances by
foreign States that their agents abroad comply with international and national law are
not enough. Formal guarantees and enforcement mechanisms need to be set out in
agreements and national law in order to protect human rights.

The Department of Foreign Affairs points out''® that it is international aviation practice
under the Chicago Convention, that private civil aircraft engaged in technical stops

in transit through third countries are merely required to give air traffic authorities, with
very limited notice, their call signs and immediately previous and next stops. With a
view to addressing more effectively a range of challenges, including terrorism, the
Department of Foreign Affairs indicated that the Minister has called for a review of
the Convention to require provision of additional information, and this matter is being
proposed with international partners, particularly within the European Union Council
framework. The Department has stated that this is also in line with its commitments in
the Programme for Government.

The call for a coordinated approach is welcomed by the IHRC but it is felt this does
not go far enough. It is important that the Irish State examines its human rights
obligations on an individual basis and that it acts now to ensure that its territory is

not or could not be used for illegal activities. Ireland should and can take the lead in
showing its complete abhorrence of the practice of ‘extraordinary rendition’. The IHRC
also notes that as pointed out in the Venice Commission Opinion,'"" the authorities of
each State party have the right, without unreasonable delay, to search civil aircraft of
the other State party on landing or departure, and to inspect the certificates and other
documents prescribed by the Chicago Convention (Article 16). Thus, the searching of
civil aircraft is permitted under the Chicago Convention.''?

109 The recommendations of each of these bodies is described in detail in Chapter 4 of this Report.

110 See letter from the Department for Foreign Affairs to the IHRC dated 13 November 2007, attached
at Appendix V.

111 Para 92.

112 See also Appendix IV, ‘Article 52 Request in respect of unacknowledged Deprivation of Liberty
Reply of the Government of Ireland’, pp 12-13, on the State's ability to search civil aircraft where a
crime is suspected.



If it does emerge at a later date that prisoners have been transported through
Shannon for the purposes of ‘extraordinary rendition’, it will be difficult for the
Government to justify its reliance on the assurances of the US Government. As
pointed out by the IHRC in its letter to the Government on 24 May 2006, it is not
clear that the US authorities are in day-to-day control of all ‘extraordinary rendition’
operations carried out by the CIA and, further, given the analysis of the conditions
for detainees in Guantanamo Bay by the UN Special Rapporteurs, there must be
guestions about how effective assurances against ‘extraordinary rendition’ can be.''®

In his speech to the Dail on 13 June 2006 the Minister for Foreign Affairs did not deny
that CIA aircraft stopped and were refuelled at Shannon. He merely made the point
that ‘given that at most the allegations are that such aircraft passed empty through
Ireland, it is impossible to see how even if such aircraft were to be identified and
searched the outcome of such searches would shed any particular light on the matter’.

He stressed the Government's policy of continuing engagement with the US
authorities and said that Ireland is one of only three countries in Europe that has
obtained clear and factual assurances that ‘extraordinary rendition’ is not taking place
through Ireland. He also stated that ‘these assurances were issued having been
confirmed by all of the agencies who might be involved in such operations’.'"*

The Minister reiterated the Government position, fully set out in the letters to the
IHRC, that the assurances from the US authorities are not assurances that torture will
not take place, as was the case in many of the legal decisions on the issue,'"® but are
factual assurances that no prisoners are being ‘rendered’ through Ireland. In the view
of the IHRC, the Government has not addressed the issue of how the State appears
to be indirectly facilitating ‘extraordinary rendition’ by allowing suspicious aircraft to
land and refuel at an Irish airport.

It would seem clear that Ireland is not doing all within its power to ensure that its
airports are not involved in ‘extraordinary rendition’. The Government does not believe
that more is required of it beyond securing and relying upon the factual assurances
of the US Government. It has not taken any steps to verify such assurances and it
appears that it has not inspected any aircraft. It is difficult to see how the IHRC can
take any other view than that the Government is not actively complying with its human
rights obligations to ensure that its territory is not used to aid and abet the practice of
‘extraordinary rendition’ for torture or inhuman or degrading treatment or punishment.

113 Furthermore, it is not clear that the US can be relied upon to fully respect its international
obligations regarding the sovereignty of other nation States in other transit situations not involving
‘extraordinary rendition’. On 11 June 2006 a civilian aircraft landed at Shannon carrying a US
marine who had been convicted of a breach of the US military code. The transfer of such a prisoner
through Ireland to the US to carry out his sentence required the consent of the Minister for Justice,
Equality and Law Reform, but such consent had not been sought. The Minister for Foreign Affairs
told the Dail that the US authorities had explained the failure to get consent as a mistake. The local
military authorities simply placed the prisoner on the earliest convenient flight and were unaware
that the consent of the Irish authorities was necessary; see speech of Minister for Foreign Affairs
delivered to the Dail on 13 June 2006.

114 The Minister stated: ‘It is worth highlighting that the US Government has declined to issue similar
blanket assurances to most other Member States. We are one of only three countries in this
position in Europe. These assurances were issued having been confirmed by all the agencies who
might be involved in such operations’

115 The cases referred to in the Department of Foreign Affairs’ response of 25 July 2006 were Soering
v. UK, ECHR, 7 July 1989, Chahal v. UK, 15 November 1996 and Ahmed Agiza v. Sweden, UN
Committee Against Torture, Communication No. 233/2003 (Decision of 20 May 2005).
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If a prisoner can establish that s/he was ‘rendered’ through Ireland by the US
authorities to another State where s/he was tortured or suffered inhuman or
degrading treatment or punishment, there is a strong probability that Ireland
would be held to be in breach of its human rights obligations in this regard.

The IHRC recommends that the Government establish as a matter of urgency a
system of inspection so that it can clearly show the international community that it
will not tolerate its airspace or airports being involved in this practice. It must also
demonstrate that it will not rely solely on political assurances, particularly from an
administration that is known to be involved in the illegal practice of ‘extraordinary
rendition’ and is known to condone so-called ‘enhanced interrogation techniques’,
now accepted to be a form of torture. In this context, it should be noted that UN
Rapporteur Martin Scheinin has emphasised that many of the interrogation techniques
in which ‘the CIA has indeed been involved and continues to be involved’, in his
assessment, ‘involve conduct that amounts to a breach of the non-derogable right
to be free from torture and any form of inhuman or degrading treatment’.!'®

An inspection regime would show this State’s willingness to comply with the
recommendations of the Council of Europe and the European Parliament on the
practice of ‘extraordinary rendition’. It is no longer enough for our State to assert

that there is no concrete evidence that an ‘extraordinary rendition’ prisoner has been
transported through this country. In view of the clear evidence that Shannon has been
used by CIA aircraft involved in ‘extraordinary rendition’, this State must actively take
steps to ensure that such aircraft do not carry prisoners en route to torture or inhuman
or degrading treatment or punishment. The State must require detailed information
about the purpose of the flight, the destination and the names of passengers on each
flight (i.e. the flight manifest). It must also establish a system of spot checks so that
the information given to the State can be verified. Without such a system, Ireland

is open to the charge of only paying lip service to its legal and moral obligations in
relation to human rights. The Government is not fulfilling its commitment as set out in
its Programme for Government to be a model UN State.

The Government is of the view that an inspection regime is not necessary or justified
by a reasonable assessment of the facts and probabilities of the situation and that it
is not aware of such a regime in operation elsewhere. lts position is that there is no
good reason to believe that an inspection regime, as proposed, would have detected,
or would in future detect, illegal activity connected with ‘extraordinary rendition’. It
also states that call signs can be easily changed, or that new aircraft, not only existing
aircraft, may just as easily be used, and that aircraft may be leased from different
companies. Under this reasoning, it suggests that any hypothetical person or agency
seeking in future to carry out ‘extraordinary rendition’ activities would take care to
avoid patterns that have been identified as suspicious.

Of course the IHRC accepts that many ploys can be adopted to ensure the suspect
aircraft are not obvious or susceptible to detection. That is why the IHRC suggests
that the Irish authorities monitor closely the movements of any aircraft that may be
linked to the CIA or other suspicious aircraft and that it takes pro-active steps to
ensure that the list is fluid and can be added to as suspicious activities emerge.

116 See Martin Scheinin, UN Special Rapporteur, On The Promotion and Protection of Human Rights
and Fundamental Freedoms while Countering Terrorism, Press conference discussing Preliminary
Findings on Visit to the United States, 16 25 May 2007; in the second Marty Report, p. 69 at
footnote 305.



The IHRC does not accept that just because persons or agencies will seek to evade
inspection, that this is a valid reason for refusing to institute an inspection regime.'"”

117 See footnote 16. The Amnesty International report also acknowledges the difficulty of evasion;
however, it also recommends that States put in place an inspection regime.



Chapter 6




Chapter 6 Conclusions and Recommendations

The IHRC is strongly of the view that the only form of diplomatic assurances that
could meet our constitutional and international human rights obligations would be
ones that were fully legally enforceable and were accompanied by an effective regime
of monitoring and inspection of aircraft suspected of involvement in the ‘extraordinary
rendition’ of prisoners. Given the finding of the UN Special Rapporteurs that the
treatment of many of the prisoners being transported to the Guantanamo Bay
detention centre in Cuba in itself amounted to torture, this requirement of inspection
and monitoring should also apply to the transfer of prisoners through Ireland to that
detention centre.''®

The transfer of prisoners in the course of ‘extraordinary rendition’ activities, either

to secret prisons or to Guantanamo Bay, and the inhuman treatment to which such
prisoners are subject in the course of the transfer, are all prohibited acts under
international law, and they should not be permitted on Irish territory. If there is a risk
of this occurring through the landing of CIA-chartered aircraft at Irish airports, Ireland
has an obligation to prevent it, and in our view, that obligation requires more that just
seeking and accepting assurances.

The obligation requires at a minimum the securing of legally enforceable guarantees
that would ensure the immediate release, return and compensation of anyone found
to have been transported through Irish territory to any destination where s/he would
be placed at risk of torture, inhuman or degrading treatment or punishment. It also
requires the putting in place of an effective regime for the monitoring and inspection
of aircraft suspected of involvement in the practice of ‘extraordinary rendition’. An
effective inspection regime would entail requiring full details about the flight itinerary,
the purpose of the flight and the name and status of all passengers. It would also
include the right to board any aircraft to ensure it is being used in accordance with
the stated purpose.

It is the view of the IHRC that Ireland’s human rights obligations are activated where
US aircraft landing at Irish airports are not actually carrying prisoners but are on
their way to collect prisoners for ‘extraordinary rendition’ to Guantanamo Bay or to
third countries, where they run the risk of being tortured or subjected to inhuman or
degrading treatment or punishment. The same applies if such aircraft are landing in
Ireland when returning after ‘rendering’ such prisoners.

118 See above Chapter 1, heading (v) ‘The UN Report on Guantanamo Bay'.



www.ihrc.ie 44 {245

The Government'’s reply to the Secretary General of the Council of Europe accepts
that aiding or abetting the unlawful detention or ill-treatment of any person is a
criminal offence. In that context, we suggest that refuelling an aircraft clearly fitted
out to transport prisoners in inhumane conditions and whose flight itinerary indicates
that they are en route to pick up prisoners for ‘extraordinary rendition’ or on return
from such a mission, would constitute aiding and abetting the practice of torture or
inhuman or degrading treatment or punishment, if it occurred.

Once again, the only effective way of ensuring we are not complicit in this regard is
through establishing a system of inspection. To facilitate proper inspection of relevant
aircraft, detailed information about the purpose of the flight, its destination, the name
and status of each passenger, and each passenger's final destination should be
required by the aviation authorities and received in advance of any aircraft landing.
The provision of detailed information should be a condition for entry to the State. The
inspection regime should be applied to any of the aircraft listed at Appendix | of this
report if they land at Irish airports, and also to those included on the list circulated to
national delegations to the Council of Europe by Senator Dick Marty as part of his
investigation (see Appendix |l).

We further suggest that the Irish authorities monitor closely the movements of any
aircraft not on Senator Marty's list but which are either owned or operated by any

of the companies named in the recent Amnesty International Report as linked to the
CIA, and which seek to use Irish airports, or any other suspected aircraft in relation
to which reasonable suspicion exists or a complaint has been made to An Garda
Siochana.'"® In this way, the proposed regime of inspection and examination of flight
documents may also apply to such aircraft.

Our fundamental concern in this matter is to try and prevent any person from being
subjected to torture or inhuman or degrading treatment or punishment. A secondary
concern is that Ireland should observe our international human rights obligations.

We wish to prevent a situation where a prisoner is secretly and illegally transported
through Ireland to any other country where s/he faces the risk of torture or inhuman

or degrading treatment or punishment or other serious human rights violations in
circumstances where the Irish authorities made no inquiry about the nature or purpose
of the flight in question and did not inspect the aircraft.

The establishment of a monitoring and inspection regime as a matter of urgency will
fulfil Ireland’s human rights obligations. It will also go some way towards fulfilling
Ireland’s moral duty to take a stand against any form of torture or inhuman or
degrading treatment or punishment, wherever practised. It will send a signal to the
wider international community that the human right to be protected from torture or
inhuman or degrading treatment or punishment cannot be diluted or weakened — it
must be nurtured and protected and can never be subjected to the desire for good
relations between States.

119 As noted in the Department'’s response to the IHRC of 13 November 2007, ‘the exercise by the
Garda of their powers of investigation in no way requires the consent of the US authorities"
See Appendix V.



General

Specific

Summary of Recommendations

The State should introduce an effective inspection regime as a matter
of urgency.

Aircraft from any State in relation to which suspicion exists should be subject to
the inspection regime.

Ireland should continue to oppose the practice of ‘extraordinary rendition’ and
linked practices in appropriate fora.

The State should implement the recommendations of the Marty Reports, the
Council of Europe Inquiry Report and the European Parliament’s Temporary
Committee on the issue of ‘extraordinary rendition’

The State should continue to press for revisions of international aviation
agreements where this is required in order to detect and prevent ‘extraordinary
rendition’ flights.

The commitments in the Programme for Government should be clearly
implemented, particularly in relation to the role of An Garda Siochana.

The State, having signed the Optional Protocol to the UNCAT, should ratify the
Protocol without delay and introduce an effective national preventive mechanism
as required thereunder.

The inspection regime referred to should have effective monitoring and
inspection components. It should be properly resourced and be overseen by an
independent body (possibly a national preventive mechanism'2°).

To facilitate proper inspection of relevant aircraft, detailed information about
the purpose of the flight, its destination and the names of passengers on board
should be required by the aviation authorities and received in advance of any
such aircraft landing. The provision of relevant details should be a condition for
entry to the State.

Consideration should be given to establishing a Garda sub-station at Shannon
Airport, which would obviate the need for citizens alleging the entry of suspected
aircraft having to make a complaint in Shannon Town. In any event, any
complaint to a member of An Garda Siochana concerning an aircraft possibly
engaged in an ‘extraordinary rendition’ flight should be investigated immediately,
including inspection of the aircraft by the member or members concerned.

Where necessary, legislation should be introduced to ensure that no aircraft
may leave the State where an allegation has been made that it is involved in
an ‘extraordinary rendition’ flight until such time as an inspection of the
aircraft occurs.

120 This mechanism is to be established on ratification of the Optional Protocol to the UNCAT. The IHRC
has previously called on the Government to ratify that instrument and the Government has signed the
Protocol and declared its intention of ratifying it.
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