
 

1 

 

IHRC & Law Society 10
th

 Annual Human Rights Conference 

Topic: The Irish Constitution: Criminal Justice and Human Rights  

 

Paper by Mark Lynam BL 

 

 

The Damache case and ‘Potential Catastrophic Consequences’ 

 
The fallout from the Supreme Court decision in Damache

1
 demonstrates in stark terms the 

difficulties that the Courts face in balancing the competing interests of the accused and the 

State. In this paper, I seek to find coherent principles in the recent Court of Criminal Appeal 

case-law and I consider whether the Damache case will result in any significant gain in the 

protection afforded to suspects and accused persons.      

The proposition on which the Damache case turned- that it is a breach of fair procedures for 

a guard to issue a search warrant in furtherance of his own investigation- can be simply 

stated and appears immediately persuasive. As Hardiman J pointed out in the Cunningham
2
 

case, the outcome of Damache could hardly have come as a surprise to anyone versed in 

European or US legal history.  And yet, the practical consequences of the decision have been 

profound. For many observers, the decision has resulted in the appalling vista of criminals 

who had been lawfully and rightfully convicted now walking free due to a ‘technicality’; 

because of a procedural oversight rather than any gross breach of a substantive 

constitutional right.  

The individuals who received the most immediate benefit from the Declaration that S.29 of 

the Offences against the State Act 1939 was unconstitutional were those who had pending 

cases before the Circuit, Central and Special Criminal Courts. Many of these cases collapsed 

or were stopped at the instigation of the Court
3
 or of the State

4
. Other criminal suspects 

who were facing serious charges now never will, because the evidence against them is 

tainted by an unconstitutional search.  

In the weeks after Damache, a number of convicted persons applied for fast-tracked 

hearings in the Court of Criminal Appeal to deal with the discrete issue of whether the 

invalidity of S.29 made their convictions unsafe. The first and most significant of these cases 

was DPP v Cunningham. The dwelling of the accused in this case had been searched on foot 

of a S.29 search warrant which the State conceded was issued by a Superintendent who was 

involved in the investigation into the missing money stolen during the 2004 Northern Bank 

Robbery. Approximately £3million sterling was recovered in the search of the accused man’s 

                                                           

1 Damache v DPP [2012] IESC 11 

2 DPP v Timothy (Ted) Cunnigham, CCA, [2012] IECCA 64 

3 After a Defence application to dismiss the charges under S.4E of the Criminal Procedure Act 1967 

4 By entering a Nolle Prosequi 



 

2 

 

home. After being arrested, admissions were allegedly made by him. Ultimately, the 

accused was convicted and was given a 10 year sentence for money-laundering. The 

accused successfully argued before the CCA, however, that both his admissions and the 

evidence of seized money were tainted by the S.29 search.   

The Cunningham case has set down the main principles to be applied by the Court of 

Criminal Appeal when dealing with an accused person seeking to rely on a declaration of 

invalidity of a statute that had contributed to their conviction. The most pressing question 

addressed was whether a convicted person such as Mr Cunningham should benefit when 

they had not sought to challenge the statute before their conviction. Central to this debate 

was the correct interpretation of the Supreme Court decision in A v Governor of Arbourhill 

Prison
5
. Hardiman J, speaking for the Court in Cunningham, said: 

‘The difference comes down to this: A. never challenged the validity of the section, or the 

interpretation of the section during the trial process or on appeal. His case was finally 

completed or concluded at the time C.C. obtained the declaration of inconsistency, the time 

for appeal having expired. This is a major point of contrast between A’s case and the present 

case. Mr. Cunningham’s appeal is still extant and undecided. Accordingly, he says, his case 

has not reached finality. The significance of this appears from a consideration of what was 

said by Murray C.J. in the concluding section of his judgment in A., under the heading “The 

General Principle”…. This passage plainly excludes the prospect of any challenge made after 

“the case reaches finality on appeal or otherwise”. It therefore necessarily implies that the 

case has not reached finality when there is an outstanding appeal. That finding is fatal to the 

principal submission of the Director.’ 

Accordingly, those convicted persons who had an extant appeal at the time of the Damache 

decision can now seek to rely on it. A further difficult question arises, however. Only a few 

of those convicted persons who rely on the invalidity of S.29 had directly raised the issue 

themselves before their conviction. Some of them, such as Mr Cunningham, were only able 

to rely on it because their appeals had dragged on for several years. Others, such as the 

accused men in the Kavanagh
6
 appeal, had raised the point during their trials even though 

the constitutionality of S.29 could not be litigated in this way.
7
  

Why should such convicted persons reap the benefit of a successful argument that they had 

not raised? It might be observed that if they didn’t challenge the unfairness at the time, 

surely they cannot have been overly concerned about the S.29 search warrants that 

generated the evidence against them.  

The answer may be twofold. Firstly, the point might not have been considered at all by the 

accused’s legal advisors, or might not have been considered worth-running. It should be 
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remembered that S.29 had been used in a very large number of investigations going back 

more than 70 years
8
 and it had never been challenged. As a result, the statute had acquired 

a seeming unassailability. Criminal lawyers have become inured to other even more onerous 

provisions of the Offences against the State Act 1939, which still seem equally unassailable 

despite the declared repugnancy of S.29. 

Secondly, any attempt to challenge the statute in advance of a trial would have been 

fraught with difficulty. The procedural rules governing a constitutional challenge are rather 

hostile towards an applicant. There is a strong possibility of such a challenge being rejected 

outright on grounds of prematurity, lack of locus standi, delay or incorrect forum. If 

successful in having the substantive argument heard, an applicant may discover that the 

proportionality test, as enunciated by Costello J in the Heaney case
9
, has become a double-

edged sword which is frequently turned back onto the applicant. One thinks, for example, of 

the outcome in the Heaney case itself and more recently, of the Judgments of Kearns P in 

Dokie v DPP10 and in the High Court in Damache.  

It should be remembered that both CC
11

 and Damache were rejected in the High Court on 

grounds of delay. The Supreme Court only agreed to hear their cases and to give a ruling on 

the substantive issue because the High Court had already made a finding that the impugned 

statutes were not unconstitutional.  

It remains to be seen whether the ultimate outcome in Damache will lead to a lasting 

recalibration of the proportionality test as applied by the Courts in the Criminal Law context. 

One would have thought, however, that such a balancing test must always be founded on 

the principle identified by Denham J (as she them was) in D v DPP
12

; that ‘in the hierarchy of 

constitutional rights there is no doubt that the applicant's right to fair procedures is superior 

to the community's right to prosecute’ 

It can be seen that there may be good reason why a convicted person, now seeking to 

benefit from the decision in Damache, did not raised the point themselves. The question 

remains, however: have these convicted person’s rights really been trampled to such an 

extent that they deserve to have their convictions overturned?  

It might be argued that the breach of rights that occurs when a dwelling was searched under 

S.29 OASA is only ever potential in nature. In Damache, the State argued that there was no 

real unfairness to the accused, since any decision-maker whether independent or otherwise 
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 But in an amended form since 1976. Initially, only a guard of the rank of Chief Superintendent or higher could 

issue such a warrant. 
9
 Heaney v DPP, Ireland and AG [1994] 3 IR 593 at 607 
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Dokie v The DPP, Ireland and the AG [2010] IEHC 110. The Applicant was successful, however, on narrower 

grounds relating to the lack of certainty in the offence of failing as a non-national, without a satisfactory 

explanation, to produce ID to a member of An Garda Siochana.   
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  C.C. v. Ireland, The Attorney General and The DPP [2006] 4 I.R. 1 
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would have issued the impugned search warrant based on the evidence available. The true 

test was whether objectively reasonable grounds existed for issuing the warrant. This 

argument was roundly rejected by the Court. In this regard, it is worth mentioning Glover v 

BLN Ltd
13

 in which the Supreme Court considered the issue of whether an applicant should 

still be entitled to relief where there had been a failure to apply natural justice in coming to 

a determination, in circumstance where the result would have been same if fair procedures 

had actually been followed. Giving the majority Judgment, Walsh J said at p.429: 

‘This proposition has only to be stated to be rejected. The obligation to give a fair hearing to 

the guilty is just as great as the obligation to give a fair hearing to the innocent.’ 

And as emphasised by the CCA in Barry O’Brien
14

, the reason why the independence of the 

warrant-issuer is so crucial is because of the importance of the anterior right which must be 

protected, the inviolability of the dwelling: 

 ‘This constitutional guarantee presupposes that in a free society the dwelling is set apart as 

a place of repose from the cares of the world. In so doing, Article 40.5 complements and re-

inforces other constitutional guarantees and values, such as assuring the dignity of the 

individual (as per the Preamble to the Constitution), the protection of the person (Article 

40.3.2), the protection of family life (Article 41) and the education and protection of children 

(Article 42). Article 40.5 thereby assures the citizen that his or her privacy, person and 

security will be protected against all comers, save in the exceptional circumstances 

presupposed by the saver to this guarantee.’ 

Despite several authoritative judgments from the CCA, It is still not clear whether applicants 

who seek to have their convictions overturned post–Damache must have raised the point at 

trial or prior to the hearing of their appeal. The successful applicants before the CCA to date 

had all impugned the S.29 warrants used against them in some way before the decision in 

Damache. Accordingly, the CCA found that they had not acquiesced in the use of S.29 

against them. But there are appeals pending before the CCA where the issue had not been 

raised at trial and where the issue had not yet been included in their appeal pleadings 

before the Damache decision was handed down. Will the CCA now rule that these 

individuals are not entitled to rely on invalidity of S.29, as they had not raised the point 

themselves? See, in this regard, the statement of principle that the Court in Barry O’Brien 

distilled from the earlier CCA cases: 

‘The matter has been raised at the court of trial and the appellant has taken no steps which 

suggests that he has acquiesced in or otherwise waived the point by, for example, pleading 
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guilty to the charge. 

The criminal proceedings against the appellant have not been finalised and either a trial or 

an appeal from conviction is still pending’ 

In the post-Damache CCA case law, emphasis has been placed on the potential acquiescence 

of those who seek to rely on a later declaration of unconstitutionality which they had not 

raised at trial. But there is a significant difference between the litigants in A and in Byrne v 

Frawley
15

 and those who were subjected to S.29 searches. Mr A lacked the locus standi to 

rely on the decision in CC, since no right of his had actually been breached. In contrast, it 

cannot be said that other S.29 litigants have not suffered a breach of their rights 

comparable to Mr Damache. The fact that a search was authorised by an investigating guard 

amounts in and of itself to a breach of their rights.  

It cannot be said that a Byrne-type waiver occurred because of the failure to challenge S.29 

before a trial. Mr Byrne had knowingly waived the chance to challenge the composition of 

the jury before or during his trial. But the possibility of taking a challenge to S.29 probably 

never occurred to the lawyers representing most accused persons; and if it did, it may have 

been dismissed as a long-shot (for the reasons outlined above). Acquiescence should 

arguably be of the knowing variety before it bars relief. 

When these factors are taken into account, it can be argued that the category of cases 

which fall within the ‘exceptional circumstances’ identified in A should be broader than is 

apparently envisaged in Kavanagh and in O’Brien. Ultimately however, there is no easy 

answer to the question of who can rightly avail of the Declaration granted to Mr Damache. 

Confining the benefit to those whose appeal has not been finalised seems somewhat 

arbitrary, given the fact that these litigants did not challenge the section themselves. 

Theoretically, they could have asked the CCA to refer the constitutionality of S.29 to the 

Supreme Court; and presumably, this is what the Supreme Court meant in the A case when 

they referred to the exhaustion of ‘potential remedies’. It is far from likely in the majority of 

cases that this would have happened, so the formulation in A might actually be regarded as 

somewhat charitable to these convicted persons.  

The decision in the A case was very controversial at the time and there were mutterings 

among the legal community that the Court had come to an unprincipled and expedient 

conclusion. In retrospect however, the decision appears more reasonable and realistic. The 

most difficult part of the A judgment to reconcile with regular legal principles was the fact 

that Mr A had been convicted and was being detained on foot of a law that had never 

existed. Addressing this issue Murray CJ commented as follows
16

: 

‘Speaking of a rule limiting retroactive effect of judicial decisions once again Justice Cardozo 

observed, “It may be hard to square such a ruling with abstract dogmas and definitions. 
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When so much else that a court does is done with retroactive force, why draw the line here? 

The answer is, I think, that the line is drawn here, because the injustice and oppression of a 

refusal to draw it would be so great as to be intolerable." 

The law is too old and too wise to be applied according to a rigid abstract logic or a beguiling 

symmetry. As Henchy J. pointed out above for centuries the law has known general principles 

and transcendent considerations, such as the public interest, which is another way of saying 

the common good, restricting retrospectivity, especially the setting aside of judicial decisions 

already finally decided, even though the law on which they are founded is later held to be 

invalid.’ 

If the Courts are now to apply the rather blunt test that Justice Cardozo spoke of, there will 

be a narrow limit to the applicability of the Declaration granted in Damache. The alternative 

may be too drastic to countenance, as S.29 had been used in the many of the most serious 

recent investigations into subversive and gangland crime. It is worth noting the concluding 

comments of Denham J in the Kavanagh case, under the heading ‘Potential catastrophic 

consequences’. Her words echo the comments of Murray CJ in A: 

‘it would be a fallacy to treat the issue of the consequences of a finding of 

unconstitutionality as if it were some form of abstract quasi-mathematical syllogism, with 

the courts looking on helplessly as the retroactive application of a finding of 

unconstitutionality worked inexorably to bring about catastrophic consequences for the legal 

system and ordered political society. While the first duty of the courts is to secure legal 

redress for those whose rights have been infringed by unconstitutional action, this duty is, as 

Article 40.3.1 itself recognises, tempered by considerations of feasibility and practicability. 

Any other conclusion would mean that the “true social order” envisaged by the Preamble to 

the Constitution could not be attained.’ 

The Executive has sought to address the ruling in Damache by bringing forward the Criminal 

Justice (Search Powers) Bill 2012. This provision refashions S.29 in terms which acknowledge 

the essence of the Supreme Court’s ruling and which finally adopt the prescient 

recommendations made in the Burnfoot Module of the Morris Tribunal
17

: that there should 

be a judicial supervision of search warrants unless circumstances of urgency apply; that no 

guard should issue a warrant for his own investigation; and that there should be a written 

record kept of the grounds upon which the warrant was issued.   

It should be noted that the Bill would also amend S.26 of the Misuse of Drugs Act 1977 and 

S.8 of the Criminal Justice (Drug Trafficking) Act 1996, to bring them more in line with the 

proportionality test referred to in Damache. Affected persons seeking to challenge the 

constitutionality of the older versions of these search warrants on grounds of 

proportionality may find, however, that there were sufficient safeguards built into the older 

provisions for the section to pass constitutional muster.  
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A practical effect of the Damache decision may be an upsurge in cases attacking other 

seemingly unassailable Criminal Law statutes on grounds of proportionality. It remains to be 

seen whether there will be a corresponding enthusiasm on the part of the Courts to grant 

further Declarations that may have ‘potentially catastrophic consequences’.  

 

There are other pending constitutional challenges that seem to raise strong arguments 

against disproportionate interferences by the Gardaí with the rights of individuals. One 

thinks, for example, of S.30 of the Offences Against the State Act 1939, which allows Gardaí 

to arrest and detain persons ‘for possession of information in relation to a scheduled 

offence’. This provision has been frequently used to detain and question the family and 

friends of suspects in circumstances where they are not suspected of wrong-doing 

themselves and where they had not been asked to divulge information or even spoken to by 

Gardaí before their arrest. These arrests often takes place at the same time as the suspect 

themselves are arrested.   

 

Another provision which arguably offends against the principle of proportionality is S.2A of 

the Bail Act 1997
18

, which provides that ‘where a member of the Garda Síochána not below 

the rank of chief superintendent, in giving evidence in proceedings under section 2, states 

that he or she believes that refusal of the application is reasonably necessary to prevent the 

commission of a serious offence by that person, the statement is admissible as evidence 

that refusal of the application is reasonably necessary for that purpose’. This section 

elevates the mere opinion of a Chief Superintendent to the status of evidence. It is often 

deployed where the Chief Superintendent is giving evidence in his own investigation and the 

opinion is usually based on privileged information which cannot be challenged. The fact that 

such evidence has, almost without exception, resulted in the refusal of bail suggests that it 

is an overly-draconian power which does not strike an appropriate balance. 

In summary, it can be seen that the Damache case has led to a welcome reinvigoration of 

the proportionality test as applied in the Criminal Law sphere. The decision has also been 

the catalyst for a compelling restatement of the principles set down in A v Governor of 

Arbourhill Prison in relation to the non-retroactivity of a declaration of unconstitutionality. 

The stage is now set for a number of similar challenges and it remains to be seen whether 

the practical consequences of Damache will be a net gain for accused persons or a recoiling 

by the Courts away from the type of rulings that may lead to public outcry and the release 

of individuals convicted of the most serious crimes.  
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