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_________________________ 

Exhaustion of domestic remedies: importance of the constitutional 

remedy
2
 

A. Introduction 

1. Sources of the inadmissibility requirements: Articles 1, 34 and 35  

2. The impact of the admissibility requirements: the statistics  

3. The general approach to the application of admissibility criteria: 

flexibility versus formalism
3
 

B. General principle: exhaustion of domestic remedies Article 35 § 1 

1. The requirement to have raised the substance of the Convention 

complaints in domestic proceedings which are available and likely 

to be adequate and effective in providing redress for the alleged 

wrong.  

2. Its purpose: prior review by Contracting Party
4
 

3.  Key aspect of the principle of subsidiarity
5
  

4. No need to explicitly invoke the Convention complaint: must do so 

in such a manner as would allow the judicial authorities to remedy 

the alleged violation
6
.  
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5. The necessity to comply with formal procedural domestic 

requirements including time-limits and applicable court fees  

6. The relevant date for determining the effectiveness of remedies: by 

reference to national law at on introduction of the application and 

exceptions
7
 allowing for the “Pilot judgment” procedure

8
 .  

7. There is a distribution of the burden of proof: 

- Prior to communication, the applicant to provide sufficient 

information to avoid de plano inadmissibility. 

- following communication, the burden is on the Government to 

show, with precision
9
, that the remedy is “available in theory 

and in practice (accessible, capable of providing redress and 

offering reasonable prospects of success)
10

. The applicant must 

then demonstrate that the remedy was exhausted, was not 

effective/adequate in the particular circumstances of the case or 

that there were special circumstances absolving him from the 

requirement to exhaust (below).  

C. Special Importance of exhausting the constitutional remedy 

In a legal system providing constitutional protection for fundamental 

rights, it is incumbent on the aggrieved individual to test the extent of that 

protection and, in a common law system, to allow the domestic courts to 

develop those rights by way of interpretation. A declaratory action before 

the High Court, with a possibility of an appeal to the Supreme Court, 

constitutes the most appropriate method under Irish law of seeking to assert 

and vindicate constitutional rights
11
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D.  Limits of the obligation to exhaust the constitutional remedy 

 

(a) The existence of the remedy could be too uncertain
12

:  

 

(b) The remedy could be ineffective because: 

 

- there was no chance of success
13

; 

 

- time is of the essence and the remedy takes too long
14

 

 

- the decision of the court is not capable of providing a remedy
15

.  

 

- are damages, as well as the declaratory orders, necessary for the 

remedy to be effective and, if so, are damages available? 

 

(c) The constitutional remedy would not be accessible
16

  

 

(d) The constitutional remedy would be inappropriate because: 

 

- the particular issue is not properly one for the constitutional courts
17

;  

 

- it was not foreseen that the remedy would be so used
18

 

 

(e) Where there is a choice of remedies reasonably open, the applicant 

can choose one avenue of redress and, even if that avenue is unsuccessful, 

he or she is not expected to exhaust the remaining (constitutional) option
19

.  

 

(f) Where legal aid is not available to the applicant, he/she cannot afford 

legal representation and cannot conduct the litigation him/herself
20

;  
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(g) Special circumstances absolving an applicant from exhausting the 

remedy. The threshold is high and the remedy would have to be “dangerous 

or impossible” rather than “difficult of onerous”: 

 

-  administrative practice in situations of conflict
21

 

 

-  administrative practice in peaceful situations
22

. 

 

(h) If the respondent State fails to plead non-exhaustion, the Court may 

decide not to examine the issue
23

.  

 

E.  Interaction with Article 13 of the Convention 

Effectiveness can be reviewed on the merits of Article 13 when: 

 

(a) there is a serious dispute as to the effectiveness
24

; 

 

(b) the applicant reasonably exhausted another remedy which is 

considered sufficient for the purposes of Article 35 § 1 of the Convention
25
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