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1
Introduction

The IHRC has a statutory remit to endeavour to ensure that the human rights of all persons in the State are fully realised and protected, in law, in policy and in practice. Its functions include keeping under review the adequacy and effectiveness of law and practice in the State relating to the protection of human rights, and making such recommendations to the Government as it deems appropriate in relation to the measures which the IHRC considers should be taken to strengthen, protect and uphold human rights in the State. The IHRC thus submitted recommendations to the Government in September 2008 pursuant to section 8(d) of the Human Rights Commission Act 2000 on the measures the IHRC considers should be taken to strengthen, protect and uphold the rights of transgender persons under Irish law, in line with the State’s obligations under the European Convention on Human Rights (“ECHR”) and the International Covenant on Economic, Social and Cultural Rights (“ICESCR”).
2
Background

2.1
The Condition and the European Cases

2.1.1
Gender dysphoria
In Ireland, the sex of a person is assigned at birth on the basis of physical attributes and remains a social and legal fact thereafter. However, a small portion of the population experience problems with this assignment of a particular sex. Problems arise because their innate perception of themselves is not in line with the sex assigned to them. This is also known as the condition of ‘gender dysphoria’ and persons with this condition are usually referred to as 'transgender' persons. Worldwide, transgender persons are subject to persistent human rights violations including violence because of their actual or perceived gender identity. 

Thus it can be said that a person does not need to have undergone sex reassignment surgery in order to be recognised as a transgender person: the identity of the person is primarily one of self-identification. This position is reflective of the general human rights approach to matters of identity, for example, under the 1951 Convention relating to the Status of Refugees it is accepted that all persons who have been recognised as refugees were at one point in time regarded as asylum-seekers, until the country of asylum formally recognised their status as refugees; i.e. they were refugees all along. The actions of the State do not confer but rather recognise one’s status. Similarly, membership of an ethnic minority can result from one’s self-identification under the 1965 Convention on the Elimination of All Forms of Racial Discrimination. 

2.1.2 
European cases

Although transgender rights are recognised by a number of international standards (see below), it has been the developments before the European Court of Human Rights (“ECtHR”) in recent years which have most clearly defined the human rights obligations on States owing to transgender persons.

At issue in the cases before the ECtHR to date has been the question as to whether Article 8 of the ECHR (right to respect for private life) and separately Article 12 (right to marry) require recognition of her or his new gender. Prior to 2002, the ECtHR did not uphold the right of transgender persons to have their new identity recognised in law. However in the twin cases of Goodwin v. The United Kingdom and I. v. The United Kingdom
 in 2002, this changed. Both cases saw the ECtHR recognise the right of transgender persons to legal recognition and to marry in their new gender.

2.2 Foy proceedings
In parallel with developments in Europe, a legal challenge was being taken in Ireland to the non-recognition of a person’s changed gender identity. 

The history of the proceedings in Foy v. An t-Ard Chláraitheoir, Ireland and the Attorney General
 are recorded elsewhere. Suffice it to state that following the ECtHR Judgments in Goodwin and 'I' and following the enactment of the European Convention on Human Rights Act 2003 (“ECHRA”), High Court proceedings were again taken challenging the lack of legal recognition of the Plaintiff’s changed gender identity. The IHRC was put on notice of the case under Section 6(1) of the ECHRA. 

In its Judgment of 19 October 2007, the High Court issued a Declaration of Incompatibility under Section 5 of the ECHRA, stating that the relevant Irish legislation was incompatible with the ECHR. This decision was underpinned by the two ECtHR Judgments set out above. In particular, the High Court held that the Article 8 ECHR right to respect for private life had been violated. Since the Plaintiff was not in a position to marry, a Declaration of Incompatibility in respect of the Article 12 ECHR right (to marry) was not granted. However, the High Court indicated that such a declaration may have been granted under different factual circumstances. The Judgment was appealed to the Supreme Court with a consequent stay on the Declaration of Incompatibility. It was only in June 2010 that the Government decided to withdraw its appeal.

2.3 IHRC Review 

In 2008, the IHRC decided to undertake an independent review of law and practice in the area and submitted its analysis of the law and practice in the State judged against international standards and made recommendations to the Government under Section 8(d) of the Human Rights Commission Act 2000. In the IHRC’s view, there was a clear lacuna in Irish law and there appeared to be no impediment to the Government considering the issue of the legal recognition of transgender persons’ rights along similar lines to that considered by the UK Government in the period 1999-2004, prior to the enactment of the Gender Recognition Act 2004 in that jurisdiction. 
IHRC Recommendations at the time were that the Government take steps to remedy the current lack of protection of the rights of transgender persons through amending legislation and that the Government convene a Working Group to consider the implications of recent ECHR jurisprudence, the UK’s Gender Recognition Act 2004 and the case for law reform. The IHRC recommended that there be ex officio membership of that Working Group to include representation from the IHRC, the Equality Authority, the transgender community, civil society, legal and other appropriate professions.

The IHRC also recommended that, given the protections available to transgender persons in Northern Ireland, the issue of equivalence of rights protections as provided for in the Belfast Agreement should be considered in the context of proposed law reform.

2.4 Gender Recognition Advisory Group: Tarms of Reference
In May 2010, the Minister for Social Protection established an interdepartmental group, the Gender Recognition Advisory Group and gave it the following Terms of Reference:

	To advise the Minister for Social Protection on the legislation required to provide for legal recognition of the acquired gender of transsexuals. In particular to propose the heads of a bill to provide for:—

· the establishment of a process for legal recognition of the acquired gender of transsexual persons who have made the transition from one gender to another;

· the establishment of a gender recognition register;

· the granting of entitlement to marry in the legally recognised reassigned gender; and

· Any other provisions as may be deemed necessary consequent on the main provisions of the Bill.



The IHRC welcomed the establishment of the interdepartmental group as a necessary step in identifying the law reform required in this area and has also recommended either that the group should include transgender persons and experts in the area or that a parallel consultation process with expert groups and transgender persons should be set up. Insofar as submissions have been requested by the Group to be followed by meetings where appropriate, this is very much to be welcomed. 
3
Human Rights Principles

3.1
ECHR: General

In this part we set out both the areas in which the ECtHR has considered transgender rights and the areas where developments are expected in the short term; the point being here that Irish legislation should be robust enough to survive developing ECtHR jurisprudence over the coming years. 
The main rights considered in the jurisprudence to date have been Articles 8 and 12 of the ECHR and is in line with the general approach of the ECtHR that interferences with Convention rights based on one’s sex or sexual orientation must 'have particularly serious reasons by way of justification'.

As noted above, Article 8 is the right to respect for one’s private life. The full text of that provision states:

1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.

Article 12 is the right to marry, which provides:

Men and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right.

In addition to these two provisions, attention is also drawn to Article 6 of the ECHR (the right to a fair hearing in the determination of one’s civil rights) and the right to non-discrimination in the enjoyment of a Convention right under Article 14.
As noted, the ECtHR pronounced judgment in the twin cases of Goodwin v. The United Kingdom and I. v. The United Kingdom
 in 2002. In both cases the ECtHR unanimously held that a United Kingdom (“UK”) law preventing transgender persons from obtaining birth certificates or marrying in their new gender was in breach of Articles 8 and 12 of the ECHR in failing to recognise the applicants’ new gender.

The Court found that there had been a serious interference with the applicants’ right to respect for private life under Article 8 owing to the conflict between the domestic law and an important aspect of personal identity. The Court held:

It must also be recognised that serious interference with private life can arise where the state of domestic law conflicts with an important aspect of personal identity […] The stress and alienation arising from a discordance between the position in society assumed by a post-operative transsexual and the status imposed by law which refuses to recognise the change of gender cannot, in the Court's view, be regarded as a minor inconvenience arising from a formality. A conflict between social reality and law arises which places the transsexual in an anomalous position, in which he or she may experience feelings of vulnerability, humiliation and anxiety.

In addition, the Court held that there were no countervailing factors of public interest to justify the violation of Article 8 occasioned by the failure to recognise the applicants’ new gender:


No concrete or substantial hardship or detriment to the public interest has indeed been demonstrated as likely to flow from any change to the status of transsexuals and, as regards other possible consequences, the Court considers that society may reasonably be expected to tolerate a certain inconvenience to enable individuals to live in dignity and worth in accordance with the sexual identity chosen by them at great personal cost.

The Court held, in relation to the Article 12 right, that an effective bar on any exercise of the right to marry by a transgender person exceeded the State’s “margin of appreciation”.
 The Court also rejected the use of purely biological factors as the sole basis for gender recognition in relation to the right to marry:

There are other important factors – the acceptance of the condition of gender identity disorder by the medical professions and health authorities within Contracting States, the provision of treatment including surgery to assimilate the individual as closely as possible to the gender in which they perceive that they properly belong and the assumption by the transsexual of the social role of the assigned gender.

The argument that transgender persons remained able to marry a person of their former opposite sex was also rejected as “artificial”.
 In relation to the “margin of appreciation”, although the Court held that Articles 8 and 12 had been violated, it stated that it was for the national governments to determine the best means of vindicating the rights in question:

While it is for the Contracting State to determine inter alia the conditions under which a person claiming legal recognition as a transsexual establishes that gender re-assignment has been properly effected or under which past marriages cease to be valid and the formalities applicable to future marriages (including, for example, the information to be furnished to intended spouses), the Court finds no justification for barring the transsexual from enjoying the right to marry under any circumstances.

Finally, the Court examined the growing trend in Europe towards legal recognition of transgender persons.
Since 2002, there have been a succession of cases in which the ECtHR found a violation of Articles 8 and 12 in relation to the rights of transgender persons.
3.2   Private health insurance

In 2003, in Van Kück v Germany
 the ECtHR found violations of both Article 6 (right to fair hearing) and Article 8 of the ECHR where the applicant was refused reimbursement from a private health insurance company for the transgender surgery he underwent, on the basis that it was not considered to be a medical necessity and on the basis of the proofs required of him. The national courts had upheld this position without seeking further clarification from a medical expert. As such, the proceedings as a whole had not satisfied the requirements of Article 6. Similarly, in relation to Article 8, the fact that the national courts had placed the onus on the Applicant to prove the medical necessity of the treatment had not struck a fair balance between the interests of the insurance company on the one hand and the applicant on the other.  
In Schlumpf v Switzerland (2009)
, the ECtHR found that the application of a rigid two year delay in reimbursement of medical costs to a 67 year old person, as sanctioned by the Federal Court, breached Articles 6 and 8, taking into account the rigidity of the domestic law requirement and the person’s age. 

3.3
Pension Rights
In Grant v The United Kingdom (2006)
 the ECtHR found a violation of Article 8 of the ECHR where the State did not recognise the pension rights of the applicant in respect of her current status as a woman. In the UK at the time, women could avail of State pensions at the age of sixty while men could avail of State pensions at sixty-five years of age. 
3.4
Access to surgery
In L. v Lithuania
 (2007) the ECtHR found violations of both Articles 8 and 12 of the ECHR. In the L case although Lithuanian law recognised the right of an individual to change their gender and their civil status, the law did not regulate full gender re-assignment surgery and therefore the applicant could not avail of medical facilities in order to complete the surgery. In this case, the ECtHR noted that until the applicant underwent the full surgery, his personal code would not be amended and that in certain significant situations in his private life, such as his employment opportunities or travel abroad, he would still be regarded as a woman. 

3.5
Civil Partnership/ Marriage
In a number of cases the ECtHR has considered the question of whether a pre-requisite that an applicant obtain a termination of a civil partnership or a divorce for changed gender recognition to occur violated Articles 8 or 12. In the cases to date, the ECtHR has afforded a wide “margin of appreciation” to Respondent States in regulating these matters. However, it cannot be stated with certainly that this situation will continue, particularly given recent jurisprudence on Articles 8 and 14.

3.6
Future Cases

As Chair of the European Group of National Human Rights Institutions, the IHRC is charged with tracking new recently “communicated” cases from the ECtHR to Respondent States and disseminating information on this to the European Group.

As part of this monitoring exercise, the IHRC has identified emerging cases that have been “communicated” to States in recent months. H v Finland
 concerns an Applicant who was married and had a child before being diagnosed as a transgender person and subsequently underwent gender re-assignment surgery. The Applicant was refused permission to change some of her identity papers and contended before the national courts that a divorce (which would have been a prerequisite to obtaining the change) would be against the religious convictions of her and her spouse and further, that a civil partnership did not provide the same security as a marriage. This would mean she contended, among other things, that their child would be put into a different situation vis-à-vis children born within wedlock. 

In 2007, the Applicant in H v Finland applied for reimbursement of the costs of some hormonal medicine which was part of her treatment but was refused by the Social Insurance Institution (Kansaneläkelaitos, Folkpensionsanstalten) as she was deemed to be entitled to the reimbursement only after she had been given a new identity number. The Applicant’s claims are under Articles 3, 8, 14 and Article 2 of Protocol No. 4 (freedom of movement). The case has recently been “communicated” by the Court to the Respondent State. 
3.7 
ICESCR
Article 12(1) of the ICESCR provides that 
The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.
The right to health covers both the provision of health care (the right to health facilities, goods and services (Article 12(2)(c) of the ICESCR) and the underlying preconditions for health. Health care must be available, accessible, acceptable and of a commensurate quality (“the AAAQs”).
 

“Core obligations” placed on States under Article 12 include the non-derogable obligation to ensure the right of access to health care for vulnerable or marginalised groups without discrimination.
 This would include transgender persons, particularly in circumstances where gender dysphoria is a recognised mental disability.

3.8
Conclusions 
The conclusions from this section are that since the ECtHR’s recognition of transgender rights in 2002,  there has been a steady flow of cases concerning transgender rights being brought to Strasbourg, generally resulting in findings against Respondent States where those States have not done enough to recognise transgender persons. Thus in areas as diverse as birth certificate recognition, private health insurance, pension rights and access to treatment (e.g. surgery), the ECtHR has been steadily developing its jurisprudence across a number of fields and it may be predicted that this will continue in the foreseeable future. In addition, there exists the right of access to health care without discrimination under Article 12 of the ICESCR.
Several observations can be made at this stage. First, in order to be human rights compliant, Irish legislation should be based on respect for the dignity of transgender persons and should ensure that interferences with what may be regarded as their right to respect for private life are as unobtrusive as possible, noting the stigma, vulnerability and isolation attaching to the condition of gender dysphoria. 
Unjustifiably long processes of psychological, psychiatric and/ or physical tests forming part of national criteria for recognition of a person’s new gender should be avoided.
 Individuals should understand and feel comfortable with the processes involved in the transition from one gender to another. Ideally a clear, transparent and foreseeable process - and one which is not unjustifiably long - will ensure the person’s dignity. This is important if one is to minimise the mental health difficulties inherent in changing one’s gender. In Ireland, research carried out reportedly found that “over a quarter … of those [surveyed] who identified as transgender … indicated that they had attempted suicide at least once, most of whom … had tried to take their lives on more than one occasion”.

4
Proposed legislation

The consultation paper suggests that the scope of the legislation envisages the Minister for Social Protection setting up and operating a scheme whereby the State recognises the changed gender of transgender persons.
4.1
Decision-making body

Arising from general human rights principles and the importance of transparency in the process, the IHRC recommends that amending legislation involve the setting up of an independent body to consider applications, rather than a scheme operating under Ministerial discretion. The importance of a transparent process stems from the issues surrounding privacy, stigma and mental health which may attach to gender dysphoria; the point here being that applicants would in our view be more likely to submit their application to an independent body rather than to a Minister of Government or delegate. The consultation paper gives the example of an expert independent panel, which may correspond to the Gender Reassignment Panel established under Section 2 of the UK’s Gender Recognition Act 2004 and we recommend this model.
The United Kingdom model’s approach of membership of panels, being comprised of a minimum number of medical and legal experts, recommends itself to the IHRC. We recommend that the panel hold oral hearings where requested by an applicant or where otherwise deemed necessary. Further, we recommend that there be a right of appeal of negative decisions to an independent panel/ body comprising three members. 

While the number of applications to the decision-making body can ultimately be expected to be low, this will not necessarily be the case in the early years following the body’s establishment given the expected backlog of cases that may arise. 

We agree with the recommendation that recognition of the changed gender of an individual be signified by the issue of a gender recognition certificate and the proposals made in relation to birth certificates by the Advisory Group.
4.3
Notification 

We note that the question of notification to bodies other than the General Registrar’s Office is yet to be considered and recommend that the views of transgender groups and persons be taken into account here but that this area be specifically covered in the legislation given the overriding imperative of reducing a successful applicant’s need for further applications to other statutory bodies concerning their rights and entitlements following their new gender recognition. Following the issue of the certificate, the person’s new gender should be recognised as such for all purposes and there should be a legal presumption that this is so. 

4.4
Principles: Rights and Dignity

We welcome the Principles set out in the consultation document, particularly the emphasis on the need for the process to fully respect the rights and dignity of the applicant and recommend these be included in the Long Title to the Act. In relation to terminology, we recommend that ‘transgender’ be the term employed. We further recommend that protocols be put in place to deal with submissions made to the Advisory Group itself to ensure confidence in the privacy/ confidentiality of individual (as opposed to group) submissions. 

4.5
Process of Recognition
The Group’s initial view is that the basic outline of the scheme should follow 5 steps: 
1. The person seeking recognition of his/her changed gender makes an application to the Minister, or a decision making body designated under the Act, seeking to have the new gender recognised.  
In this regard, we would recommend that the application be made to an independent decision-making body, being comprised of a panel of legal/ medical experts as set out above.

2. The applicant submits evidence in support of the application.
We address the question of the requisite evidence below.

3. The Minister, or the decision making body, examines the application and the evidence and makes a decision to either accept or reject the application.
4. The Minister or the decision making body, issues a formal statement to the successful applicant recognising the new gender.

5. There will be an appeal process for unsuccessful applicants. 

We agree on this process but suggest that an average timeframe for decision-making be stipulated, if not in primary legislation, in regulations made thereunder. In relation to an appeal process, we recommend a separate independent panel to hear negative decision appeals, with power to substitute decisions rather than merely revert to the original panel.

We recommend that the formal statement (certificate) of recognition involve recognition from the time of application for the reasons set out previously, as it will have been on that date that the requisite evidence was provided.  
4.6
Criteria: ordinarily resident/ births registered in Ireland
The consultation paper states that the qualifying criteria for the scheme should include a requirement that applications be accepted from persons aged 18 years or older. We agree with this recommendation, subject to our comments on access to health care and treatment below.

The consultation paper states that the qualifying criteria for the scheme should state that applications should only be accepted from persons ordinarily resident in Ireland or persons whose births are registered in Ireland.  

While in principle we agree with this recommendation, such a stipulation may raise issues under European Union law if/ when a worker exercises their right to live and work in the State in the future.  

We would recommend that the term “ordinarily resident in Ireland” be defined broadly to include:
· Refugees (as recognised under the Refugee Act 1996 (to include persons fleeing persecution on account of their transgender condition) or programme refugees).
· Migrants who have lived in Ireland over 12 months or who have been legally recognised as a transgender person in another jurisdiction and 

· Persons recently returned to the State who can adduce evidence of a genuine intention of living in the State in the foreseeable future. 

4.7 Criteria: existing marriage/ civil partnership

The consultation paper seeks submissions on other possible qualifying criteria, citing an example of whether persons in an existing marriage or civil partnership be excluded. In relation to other possible qualifying criteria, if the purpose of the scheme is to break down barriers of stigma and to encourage applications from transgender persons, we would recommend that other qualifying criteria be restricted. This would have the benefit of also reducing legal risk to the State in terms of any exclusion of persons on discriminatory grounds.  

The rationale behind requiring persons in an existing marriage or civil partnership to have terminated that marriage/ partnership if they are to apply for new gender recognition is presumably that otherwise the issue of a new gender recognition certificate would have the effect of creating a same sex marriage or an opposite sex civil partnership which is prohibited under Irish law. While this public policy stance is understandable on the basis of existing legislation, ECHR jurisprudence is developing on this point, while the Constitutional position in relation to marriage needs to be considered. 
At the same time, it should be recalled that either party to a marriage or civil partnership can seek its termination on various grounds and if the other party was unhappy with the new gender of their spouse/ partner, they could seek to terminate the union/ partnership. Further, as gender recognition is usually at the end, rather than at the start of a process, it is likely that the spouse/ partner would, if unhappy, already have initiated a process to terminate the union/ partnership. In the absence of doing so, it would appear that the spouse/ partner may be happy with the changed gender status and the question of the State’s role in terminating a relationship validly formalised against the wishes of both persons would arise. As noted above, a number of cases are currently pending before the ECtHR on this issue.
In relation to married persons, we would point out that the legal requirements necessary in seeking and obtaining a decree of divorce in the State could be viewed by the ECtHR as presenting an unreasonable barrier to applicants, quite apart from the question of whether the State would be seen as violating the Constitutional protection in Article 41.3.1° where it “pledges itself to guard with special care the institution of Marriage, on which the Family is founded, and to protect it against attack.”
In relation to civil partnerships, similar concerns arise.  
4.8
Evidence required
The consultation paper states that the decision-making body will require a level of evidence to the effect that the applicant has made, or is making a genuine transition from one gender to the opposite gender and seeks submissions as to the evidence that should be required of the person.
The IHRC recommends that the evidence required should be clear, understandable, accessible and foreseeable in order to meet international human rights standards. It recommends that insofar as possible the precise evidential requirements be set out in primary legislation.

This should in the usual course include the following:

· evidence of a desire/ intention to irreversibly make a genuine transition for life;

· supportive medical evidence of a recognised psychological need to make this transition - either through past acts (e.g. having lived in the new gender identity for some time) or diagnosis (e.g. diagnosis as having gender dysphoria);

· evidence of having undergone an adequate level of counselling prior to making the application.

We recommend that no requirement of a particular set of hormone treatments or actual surgery having taken place be required for recognition, but that any prior treatment or surgery be taken as evidence of “past acts”. 

We would thus recommend against any prerequisite of the applicant having undergone a medically supervised process of gender reassignment, while any suggestion that the person be rendered surgically irreversibly infertile should not be contemplated, given the associations with any policy of state-enforced sterilisation.
 

Evidence of “past acts” should include other medical procedures, such as hormonal treatment or having lived for a prolonged period of time in the new gender, however the key criterion should be a diagnosis and intention to live permanently in the acquired gender. 

4.9
Access to health care and treatment
As noted above, Under Article 12 of the ICESCR and indeed Article 11 of the Revised European Social Charter, the highest attainable standard of health care is guaranteed to all, with the principle of non-discrimination being a “core” non-derogable right. In this regard, the question arises as to how transgender persons can access appropriate health care in the State.

In its 2009 Issues paper Human Rights and Gender Identity¸ the Council of Europe Office of the Commissioner for Human Rights cites some practical difficulties arising from the diagnosis of gender dysphoria.
 The paper records how there are currently two established international systems for classifying mental illnesses: The Diagnosis and Statistical Manual of Mental Disorder (DSM IV) which includes ‘gender identity disorder’
 and the WHO International Statistical Classification of Diseases and Related Health Problems (ICD) which lists transsexualism as a mental and behavioural disorder.
 The paper states that this classification can become an obstacle in relation to legal capacity or choice of medical treatment and it is submitted that alternative classifications should be explored in close consultation with transgender persons and their organisations.

As noted above in the Schlumpf case, the ECtHR has established a positive duty that States provide for the possibility of persons undergoing surgery leading to full gender-reassignment. Depending on an individual transgender person’s wishes and needs, the person thus must have access to hormone treatment, gender reassignment surgery and/ or other medical interventions deemed a “medical necessity”. 

The (Council of Europe Commissioner’s) paper recognises that for most people concerned treatment is viewed as a medical necessity to make a meaningful life possible. The paper further records that treatment must be adapted to the individual’s needs in order to have successful results.

Hence, States are required not only to provide for the possibility of undergoing surgery leading to full gender-reassignment, but also that insurance plans should cover “medically necessary” treatment in general, which gender reassignment surgery is part of. In the IHRC’s view, it would be important that any promotional campaign as suggested below include as a target group health insurance providers and if needs be, that the amending legislation prescribe transgender treatment as being “medically necessary” for access to health care/ treatment purposes. 
4.10 Information and support

The IHRC recommends that the independent panel be supported by a dedicated secretariat and that a promotional information and advice campaign be considered, targeted not only at both health professionals and the transgender community, but also employers and educators in order to address stigmatisation, bullying and discrimination which may occur where a transgender person’s situation is not understood. 

The process of applying for transgender recognition should be understandable, accessible and user-friendly and supported by a dedicated website such as is the situation in the UK. 

5 Summary of Conclusions/ Recommendations 
a) Legislation should be enacted swiftly as proposed;
b) The views of transgender persons should inform the legislation;
c) A clear, transparent and foreseeable process of application and recognition - and one which is not unjustifiably long - will ensure the person’s dignity;
d) The qualifying criteria should be framed in terms of:

· evidence of a desire/ intention to irreversibly make a genuine transition for life;

· supportive medical evidence of a recognised psychological need to make this transition - either through past acts (e.g. having lived in the new gender identity for some time) or diagnosis (e.g. diagnosis as having gender dysphoria);

· evidence of having undergone an adequate level of counselling prior to making the application.

e) The decision-making body should be an independent panel with a right of appeal;
f) Access to health care treatment for transgender persons should be identified and ensured;
g) Gender recognition certificates should date from the day of application not decision;
h) An information campaign should accompany the legislation addressing stigma and mental health issues arising and addressed to various target bodies. 
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� Additionally some practices such as genital examinations by psychiatrists may amount to non-respect of the physical integrity of the person: see “Human Rights and Gender Identity” Issue paper by Thomas Hammarberg, Council of Europe, Commissioner for Human Rights, July 2009, Council of Europe, at p. 3.


�  Supporting LGBT Lives: A Study of the Mental Health and Well-Being of Lesbian, Gay, Bisexual and Transgender People, Paula Mayock, Audrey Bryan, Nicola Carr, Karl Kitching, 2009 at p. 96. The research was commissioned by the Gay and Lesbian Equality Network (GLEN) and BeLonG To Youth Service; see � HYPERLINK "http://www.glen.ie" ��www.glen.ie�  It should be noted also that the applicant in Schlumpf v Switzerland, op. cit, had attempted suicide on several occasions: see para 7.


� See “Human Rights and Gender Identity” Issue paper by Thomas Hammarberg, Commissioner for Human Rights, Council of Europe, July 2009 at pp. 19-21.


� See generally Prof Stephen Whittle OBE, Dr Lewis Turner, Ryan Combs, Stephenne Rhodes – Transgender EuroStudy : Legal Survey and Focus on The Transgender Experience of Health Care – 2008- Transgender Europe and ILGA-Europe. 


� “Human Rights and Gender Identity” Issue paper by Thomas Hammarberg, Council of Europe, Commissioner for Human Rights. 


� ‘Gender identity disorder’ is used to describe persons who experience discontent with the biological sex they were born with.  


� The article lists the ICD as being found at � HYPERLINK "http://www.who.int/classifications/icd/en/" ��www.who.int/classifications/icd/en/� : It states that “Transsexuality is listed under Chapter 5 (Mental and Behavioural Disorders), category F64”; op. cit.


� According to the article “There is now an opportunity to change this position as the DSM catalogue is currently reviewed. A working group will revise the DSM and this will result in the DSM-V scheduled to be published in 2012.” According to the American Psychiatric Association the review date is in fact 2013: see www.dsm5.org


� Ibid, at p. 4. 
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