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I.  Steps in Eliminating Sexual Orientation Discrimination
- 1300 - "those who have connection with Jews ... or are guilty of ... sodomy shall be buried alive in the ground" (Paul Crane, Gays and the Law, Pluto Press, 1982, 11-12)

- 1861 - death penalty for male-male anal intercourse repealed for Eng., Ire., Wales  

	Jurisdiction (year law signed or year of court decision)
	"Sodomy" ban repealed 

(+ equal age of consent in Europe)
	Discrimination first banned in private sector employment or services
	Joint or 

2nd-parent adoption for same-sex couples
	Equal rights and duties for same-sex couples
	Equal access to civil marriage for same-sex couples

	Netherlands


	1811 (1971)
	1991
	2000
	1997
	2000 (eff. 

2001-04-01)

	Belgium


	1792 (1985)
	2003 (required by EU law)
	proposed
	2003 (eff. 2003-06-01)
	2003 (eff. 

2003-06-01)

	Spain


	1822 (1988)
	1995
	late 2004?
	late 2004?
	late 2004?

	Sweden


	1944 (1978)
	1987
	2002
	1994
	proposed

	France
	1791 (1982)
	1985
	____


	____ 

(PaCS = .5?)
	____

	Italy
	1889 (1889)
	2003 (required by EU law)
	____


	____
	____

	England & Wales
	1967 (2000)
	2003 (required by EU law)
	2002 (eff. 2005-09?) 
	Civil Part-nership Bill 
	____

	Scotland


	1980 (2000)
	2003 (required by EU law)
	____
	Civil Part-

nership Bill
	____

	Northern Ireland


	1982 (2000)
	2003 (required by EU law)
	____
	Civil Part-nership Bill
	____

	Republic of Ireland 
	1993 (____)
	1993
	____
	____
	____

	Ontario


	1969
	1986
	1995
	2003-06-10
	2003-06-10

	Québec


	1969
	1977
	1991
	2002 (civil unions law)
	2004-03-19

	Massachusetts


	1974
	1989
	1993
	2003 (eff. 2004-05-17)
	2003 (eff. 

2004-05-17)

	Vermont
	1977
	1991
	1993
	1999 (court) 2000 (legis.)
	____



	Florida
	2003

	____
	____

	____
	____




- for much more detailed versions of the table on the preceding page, see:

Kees Waaldijk,  "Towards the Recognition of Same-Sex Partners in European Union Law:  Expectations Based on Trends in National Law" in R. Wintemute (ed.) & M. Andenæs (hon. co-ed.), Legal Recognition of Same-Sex Partnerships:  A Study of National, European and International Law (Oxford:  Hart Publishing, 2001), 649-51

William N. Eskridge, Jr., Equality Practice:  Civil Unions and the Future of Gay Rights (New York, NY:  Routledge, 2002), 234-35
II.  Legislative Recognition of Same-Sex Couples

A.  Common issues for legislatures

NB:  The following are completely separate issues that are frequently conflated:  (a) equal treatment of different-sex and same-sex couples (including with regard to access to civil marriage); (b) rights and obligations for unmarried or unregistered different-sex and same-sex couples; (c) rights and obligations for "non-couple pairs", eg, two older heterosexual sisters living together (House of Lords' tampering with UK Civil Partnership Bill); and (d) rights and obligations for groups of three or more living together!

(1)  Should civil marriage be opened up to same-sex couples (the full equality issue)?  (If so, the following issues do not arise.)

(2)  If a separate institution is to be created for same-sex couples, what package of rights and obligations should be attached to it?  The same one as for civil marriage, one that is almost the same, or one that is substantially inferior? Or should any existing rights and obligations of unmarried different-sex couples be the starting point?  

(3)  Should the law creating a separate institution have a list of rights and obligations (enumeration method), or extend "all the rights and obligations of married couples with the following exceptions" (subtraction method)?

(4) Under the law creating a separate institution, should there be (a) a procedure for registration of partnerships, allowing same-sex partners to acquire an official legal status and legal rights and obligations immediately, or (b) a minimum period of cohabitation, to provide for cases where one or both same-sex partners choose not to register, or (c) two routes to recognition, either registration or a minimum period of cohabitation?

(5) If a separate institution is created, should it be restricted to same-sex couples or made available to unmarried different-sex couples as well?  (The closer the package is to civil marriage, the less likely it is that they will be included.)

(6)  What name should the separate institution be given?  (The closer the package is to civil marriage, the harder it is to justify giving the institution a different name.)

B.  Levels of recognition of  different-sex and same-sex couples

	Level of Recognition


	Different-Sex Couples Only
	Same-Sex Couples Only (or Mainly) 
	Different-Sex and 

Same-Sex Couples

	(1) Civil Marriage (but * = no federal recognition yet)
	A. - all jurisdictions but those in right column


	B. - unlikely!
	C. - Netherlands (2000-01)

- Belgium (2003)

- Canada (Ont + BC in 2003, Qué, Yukon, Man, NS in 2004,  rest in 2005?)

- USA (Massachusetts, since 17 May 2004)* 

- Spain (by end of 2004?)

- Sweden (by 2007?)

	(2) Alternative Registration System 

(a) package of rights/duties equal or almost equal to civil marriage 

(but * = no federal recognition yet)

(RP = registered partnership)

(CU = civil union)

(DP = domestic partnership)
	D. - rare (if any examples exist)
	E. - Denmark (RP)

- Finland (RP)

- Norway (RP)

- Sweden (RP)

- USA (California)* (DP) (mainly same-sex)

- USA (Vermont)* (CU)

subject to referendum:

- Switzerland (federal)(RP)

pending government bills:

- United Kingdom (civil partnership)
	F. - Australia (Tasmania)* (registered deed of relationship)

- Canada (Québec) (CU) 

(* but broad federal recognition of unregistered cohabitation)

- Iceland (confirmed cohabitation)

- Netherlands (RP)

pending government bills:

- New Zealand (CU)



	(b)  package of rights/duties substantially inferior to civil marriage 

(and * = no federal recognition yet)
	- rare (if any examples exist)
	- Germany (almost equal package blocked by Bundesrat) (registered life partnership)

- Switzerland (Zürich)*

- USA (Hawaii)* (reciprocal beneficiaries) (mainly same-sex)

- USA (New Jersey)* (DP) (mainly same-sex) 
	- Argentina (Buenos Aires)*

- Belgium

- Canada (Alberta, Manitoba, Nova Scotia)

 (* but broad federal recognition of unregistered cohabitation)

- France (PaCS) 

- Luxembourg (déclaration de partenariat)

- Spain (11 of 17 non-African regions) (* but limited federal recognition of unregistered cohabitation)

- Switzerland (Geneva, Neuchâtel)*

- USA (DC and city or county DP laws)*

	(3) Unregistered Cohabitation

(package of rights/duties varies greatly, but  is often substantially inferior to civil marriage)

(no registration required, but minimum cohabitation period must be satisfied)
	G. exclusion of same-sex partners requires a strong justification:

- M. v. H. (Sup. Ct. of Canada 1999)

- Karner v. Austria (Eur. Ct. of Human Rights 2003)

- Edward Young v. Australia (U.N. Human Rights Committee 2003) 


	H. eg (not comprehensive):

- UK (former rule: immigration for partners legally unable to marry) (mainly same-sex)

- USA (some public and private sector employers' benefit plans only recognise same-sex partners and not unmarried different-sex partners of employees) 
	I.  eg (not comprehensive):

- Australia (most states/terr. but not federal level)

- Canada (federal level and most provinces/territories)

- Croatia  

- France 

- Hungary

- Netherlands

- New Zealand

- Portugal

- South Africa

- Sweden

- United Kingdom


III.  Judicial Recognition of Same-Sex Couples
A.  Equal recognition as "family members" 

(when recognition as "spouses" or "partners" not required)
- Fitzpatrick v. Sterling Housing Association Ltd., [1999] 4 All England Reports 705 (House of Lords), http://www.parliament.the-stationery-office.co.uk/pa/ld/

ldjudinf.htm (same-sex partner could succeed to tenancy as "family member" but not as de facto "spouse") (3-2); similar to Braschi v. Stahl Associates Co., 543 N.E. 2d 49 (N.Y. 1989)

B.  Equal access to the rights/obligations of unmarried different-sex couples

- El Al Airlines Ltd. v. Danilowitz (30 Nov. 1994), High Court of Justice 721/94, 48(5) Piskei-Din (Supreme Court Reports) 749 (1994) (Supreme Court of Israel),  http://www.tau.ac.il/law/aeyalgross/legal_materials.htm (English) (same-sex partners of employees entitled to same benefits  as unmarried different-sex partners)

- Constitutional Court of Hungary (13 March 1995), 14/1995 (III.13.) AB határozat; see László Sólyom & Georg Brunner, Constitutional Judiciary in a New Democracy:  The Hungarian Constitutional Court (Ann Arbor, Univ. of Michigan Press, 2000), at 316-21 (English) (legislation granting various rights to unmarried different-sex partners must include same-sex partners) 

- Grant v. South-West Trains, Case C-249/96, [1998] E.C.R. I-621 (European Court of Justice, Luxembourg, highest court of the European Community) (EC Treaty provision banning sex discrimination in pay did not require same benefits for same-sex partners of employees as for unmarried different-sex partners), http://www.curia.eu.int/jurisp/cgi-bin/form.pl?lang=en (Case number = C-249/96); result reversed by Council Directive 2000/78/EC banning sexual orientation discrimination in employment, including pay, http://europa.eu.int/eur-lex/en/search/search_lif.html (Year = 2000)

- M. v. H., [1999] 2 S.C.R. 3 (Supreme Court of Canada), http://www.lexum.umontreal.ca/csc-scc/en/index.html (same-sex partners could not be excluded from statutory definition of "spouse", for the purpose of support obligations after relationship breakdown, that included unmarried different-sex partners after three years' cohabitation) (see resulting legislation, pp. 13-14)  

- Karner v. Austria (24 July 2003), http://www.echr.coe.int (HUDOC, Case Title = Karner) (European Court of Human Rights, Strasbourg) (sexual orientation discrimination to exclude same-sex partners from "life companion" category, for purpose of succession to a tenancy, when unmarried different-sex partners included)

- Edward Young v. Australia (Communication No. 941/2000) (6 August 2003), http://www.unhchr.ch (Treaty Bodies Database Search, "Edward Young") (United Nations Human Rights Committee) (sexual orientation discrimination to deny pensions to surviving same-sex partners of veterans, when unmarried different-sex partners of veterans qualify) (ICCPR, Article 26)

- Ghaidan v. Mendoza, [2004] 3 All England Reports 411 (House of Lords) (same-sex partner could succeed to tenancy as de facto "spouse", "living as husband and wife", like an unmarried different-sex partner; Fitzpatrick superseded by Human Rights Act 1998) 

- converse true?  must unmarried different-sex partners be granted the same rights/obligations as same-sex partners?  see Irizarry v. Board of Education of City of Chicago, 251 F.3d 604 (7th Cir. 2001) (upholding domestic partner health insurance benefits for same-sex but not unmarried different-sex partners)

C.  Equal access to the rights/obligations of married different-sex couples (while remaining excluded from civil marriage) (argument of indirect sexual orientation discrimination)

- Tanner v. Oregon Health Sciences University, 971 P.2d 435 (Ore. Ct. App. 1998), codified at Oregon Administrative Rules Compilation, Chaps. 102-103 (same-sex partners of employees entitled to the same benefits as married different-sex partners; disparate impact of marriage requirement on same-sex partners)

- Levin v. Yeshiva University, 754 N.E.2d 1099 (N.Y. 2001) (same-sex partners of students entitled to same access to university housing as married different-sex partners; disparate impact of marriage requirement on same-sex partners)

- National Coalition for Gay & Lesbian Equality v. Minister of Home Affairs (2 Dec. 1999), Case no. CCT10/99, http://www.concourt.gov.za (Constitutional Court of South Africa) (same-sex partners entitled to same immigration rights as married different-sex partners)  

- Satchwell v. President of Republic of South Africa (25 July 2002, 17 March 2003), Case nos. CCT45/01, CCT48/02, http://www.concourt.gov.za (Constitutional Court of South Africa) (same-sex partners of judges entitled to same employment benefits as married different-sex partners)

- Du Toit v. Minister for Welfare and Population Development (10 Sept. 2002), Case no. CCT40/01, http://www.concourt.gov.za (Constitutional Court of South Africa) (same-sex partners entitled to adopt children jointly in the same way as married different-sex partners)

- J. & B. v. Director General, Department of Home Affairs (28 March 2003), Case no. CCT46/02, http://www.concourt.gov.za (Constitutional Court of South Africa) (registration of a mother's female partner as a parent after a birth resulting from donor insemination must be allowed, as in the case of a mother's husband)  

- D. & Sweden v. Council, Cases C-122/99 P, C-125/99 P, [2001] E.C.R. I-4319 (European Court of Justice, Luxembourg, highest court of the European Community) (EC institution not required to recognise Swedish same-sex registered partnership as equivalent to a marriage for the purpose of an employment benefit), http://www.curia.eu.int/jurisp/cgi-bin/form.pl?lang=en (Case number = C-122/99); result reversed by Staff Regulations, Article 1d(1), as amended by Council Regulation 723/2004/EC, Official Journal, 27 April 2004, L 124, p. 5:  "non-marital partnerships shall be treated as marriage provided that [the couple produces a legal document recognised as such by a Member State, acknowledging their status as non-marital partners, and the couple has no access to legal marriage in a Member State]"

- Mata Estevez v. Spain (Application No. 56501/00) (10 May 2001), http://www.echr.coe.int (HUDOC, tick "Decisions" on the left, Case Title = Mata) (European Court of Human Rights, Strasbourg) (justifiable to deny to same-sex partners a social-security survivor's pension granted to married different-sex partners and different-sex partners who could not marry before divorce became available in Spain in 1981; but applicant not represented by lawyer, and decided before Karner v. Austria, see III.B. above)

- M.W. v. United Kingdom (Application No. 11313/02) (pending) (European Court of Human Rights, Strasbourg) (denial of bereavement benefits to surviving same-sex partner when married different-sex partner qualifies)

- Joslin v. New Zealand (Communication No. 902/1999) (17 July 2002), http://www.unhchr.ch (Treaty Bodies Database Search, "Joslin") (United Nations Human Rights Committee) (unsuccessful same-sex marriage case; obiter statement in Individual Opinion of Mr. Lallah and Mr. Scheinin:  "No such possibility of choice exists for same-sex couples in countries where the law does not allow for same-sex marriage or other type of recognized same-sex partnership with consequences similar to or identical with those of marriage. Therefore, a denial of certain rights or benefits to same-sex couples that are available to married couples may amount to discrimination prohibited under [ICCPR] article 26, unless otherwise justified on reasonable and objective criteria.") 

D.  Equal access to civil marriage (argument of direct sexual orientation discrimination)

(1) Unsuccessful cases (outside United States) since 1989 (Danish same-sex registered partnership law)

- Hoge Raad (19 Oct. 1990), [1992] Nederlandse Jurisprudentie nr. 129 (Netherlands Supreme Court)

- Bundesverfassungsgericht (4 Oct. 1993), [1993] Neue Juristische Wochenschrift 3058 (German Federal Constitutional Court)

- Layland v. Ontario (1993), 14 Ontario Reports (3d) 658 (Divisional Court)  

- Tribunal Constitucional, Auto TC 222/1994 (11 July 1994) (Spanish Constitutional Court)
- Constitutional Court of Hungary (13 March 1995) (see III.B. above)

- Quilter (& Joslin) v. Attorney-General (1997), [1998] 1 New Zealand Law Reports 523 (New Zealand Court of Appeal), http://www.brookers.co.nz/legal/judgments 

- Joslin v. New Zealand (Communication No. 902/1999) (17 July 2002), http://www.unhchr.ch (Treaty Bodies Database Search) (United Nations Human Rights Committee) (same-sex marriage not required because "the treaty obligation of States parties stemming from article 23, paragraph 2, of the [ICCPR] is to recognize as marriage only the union between a man and a woman wishing to marry each other") (apparently written in ignorance of Christine Goodwin, below)

- Horst Schalk & Johann Kopf (adopted on 12 December 2003, published on 25 February 2004) (Austrian Constitutional Court, Verfassungsgerichtshof)

(2)  Successful post-1989 cases (including United States):

- Christine Goodwin v. United Kingdom (11 July 2002), http://www.echr.coe.int (HUDOC, Case Title = Goodwin) (European Court of Human Rights, Strasbourg) (post-operative transsexual woman must be allowed to marry a man; right to marry in Article 12 of the European Convention on Human Rights reinterpreted as no longer requiring two persons of "opposite biological sex" or any capacity to procreate; artificial to assert that, under UK law, she remained able to marry a woman when she wished to marry a man) (judgment implemented by Gender Recognition Act 2004, http://www.dca.gov.uk/constitution/transsex/legs.htm)

- on Canada, see generally Robert Wintemute, "Sexual Orientation and the Charter:  The Achievement of Formal Legal Equality (1985-2005) and Its Limits", (2004) 49 McGill Law Journal 3 (forthcoming)

- EGALE Canada Inc. v. Canada (Attorney General) (indexed by Court as Barbeau v. British Columbia (Attorney General)) (1 May 2003), 225 D.L.R. (4th) 472, http://www.courts.gov.bc.ca/../../../../jdb-txt/ca/03/02/2003BCCA0251.htm, Westlaw (2003 CarswellBC 1006) (suspending judgment until 12 July 2004)

- Halpern v. Canada (Attorney General) (10 June 2003), 65 O.R. (3rd) 161, http://www.ontariocourts.on.ca/decisions/2003/june/halpernC39172.htm, Westlaw (2003 CarswellOnt 2159) (Ontario Court of Appeal) (ordering immediate issuance of marriage licenses)

- EGALE (8 July 2003), 228 D.L.R. (4th) 416, http://www.courts.gov.bc.ca/Jdb-txt/CA/03/04/2003BCCA0406.htm, Westlaw (2003 CarswellBC 1659) (ordering immediate issuance of marriage licenses) (British Columbia Court of Appeal)

- the Canadian federal government (which has constitutional power with regard to capacity to marry and divorce, but not family law generally or licensing and other formalities related to "solemnization of marriage") announced, on 17 June 2003, that it would not appeal Halpern and EGALE and, on 17 July 2003, that it would refer to the Supreme Court of Canada the following draft bill (confirming Halpern and EGALE and extending them to the other eight provinces and three territories):

1. Marriage, for civil purposes, is the lawful union of two persons to the exclusion of all others. 

2. Nothing in this Act affects the freedom of officials of religious groups to refuse to perform marriages that are not in accordance with their religious beliefs. 
-  constitutional questions about the bill (question 4. was added on 28 Jan. 2004; see http://www.justice.gc.ca/en/news/fs/2004/doc_31110.html):

1. Is the annexed Proposal for an Act respecting certain aspects of legal capacity for marriage for civil purposes within the exclusive legislative authority of the Parliament of Canada? If not, in what particular or particulars, and to what extent? 

2. If the answer to question 1 is yes, is section 1 of the proposal, which extends capacity to marry to persons of the same sex, consistent with the Canadian Charter of Rights and Freedoms? If not, in what particular or particulars, and to what extent? 

3. Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights and Freedoms protect religious officials from being compelled to perform a marriage between two persons of the same sex that is contrary to their religious beliefs?

4. Is the opposite-sex requirement for marriage for civil purposes, as established by the common law and set out for Québec in s. 5 of the Federal Law - Civil Law Harmonization Act, No. 1, consistent with the Canadian Charter of Rights and Freedoms? If not, in what particular or particulars and to what extent? 

- Ligue catholique pour les droits de l'homme v. Hendricks (19 March 2004), 
http://www.jugements.qc.ca/primeur/documents/liguecatholique-19032004.doc (Québec Court of Appeal), ordering immediate issuance of marriage licenses (subject to statutory waiting period) by ending suspension until 6 Sept. 2004 of the judgment in Hendricks v. Québec (Procureur Général) (Attorney General) (6 Sept. 2002), http://www.jugements.qc.ca (Québec Superior Court, District of Montréal) (as of 19 March 2004, Halpern, EGALE and Hendricks had opened up civil marriage to same-sex couples in three provinces with 75% of Canada's population; the proposed federal bill deals with the 25% of the population living in the other seven provinces and three territories where no constitutional challenges are pending; since July 2004, trial court decisions in the Yukon, Manitoba and Nova Scotia have allowed same-sex couples to marry)

- In the Matter of a Reference by the Governor in Council concerning the Proposal for an Act respecting certain aspects of legal capacity for marriage for civil purposes, No. 29866, heard by the Supreme Court of Canada on 6-8 October 2004; if the Court answers "Yes, Yes, Yes, No", as expected, the federal government plans to introduce the bill in the federal House of Commons in 2005

- Goodridge v. Department of Public Health, 798 N.E.2d 941 (Mass., 18 Nov. 2003) (4-3) (Massachusetts Constitution requires equal access to civil marriage for same-sex couples); In re the Opinions of the Justices to the Senate, 802 N.E.2d 605 (Mass., 3 Feb. 2004) (4-3) (a separate law establishing "civil unions" for same-sex couples only is not sufficient). The Supreme Judicial Court has the final say on interpretation of the Massachusetts Constitution.  Its decisions ending the exclusion of same-sex couples from civil marriage, effective 17 May 2004 (the 50th anniversary of Brown v. Board of Education, 347 U.S. 483 (1954)) can be overruled only by an amendment to the Massachusetts Constitution or an amendment to the U.S. Constitution.  On 29 March 2004, the Massachusetts legislature gave preliminary approval to a proposed amendment to the state's Constitution ("...only the union of one man and one woman shall be valid or recognized as a marriage ... Two persons of the same sex shall have the right to form a civil union ..."), but even if the legislature approves the proposed amendment a second time in 2005, it seems unlikely that a majority of voters would support it (with the possible effect of "divorcing" thousands of married same-sex couples) in a referendum in Nov. 2006.  The proposed amendment to the U.S. Constitution ("[m]arriage in the United States shall consist only of the union of a man and a woman") is unlikely to be adopted by the federal Congress or ratified by the necessary 38 states, because capacity to marry has always been regulated by state law.  Thus, the decisions of the Supreme Judicial Court of Massachusetts are likely to stand, and represent the beginning of slow, turbulent, 20 to 40-year process of ending the exclusion of same-sex couples from civil marriage in the U.S.  Cf. Perez v. Lippold, 198 P. 2d 17 (Cal. 1948) (4-3) (first judicial invalidation of a law prohibiting different-race marriage, with the dissent citing South Africa as a positive model of racial segregation in marriage); Loving v. Virginia, 388 U.S. 1 (1967) (invalidating similar laws that remained in 16 states).  The striking differences between Canada and the U.S. on this issue are:  (i) that it would be politically unthinkable for the federal Government to invoke Section 33 of the Charter, or propose a permanent amendment to the Charter, to override the Supreme Court's judgment in the same-sex marriage reference; and (ii) that, by late 2005, same-sex couples should be able to marry in all 10 provinces and 3 territories (and have their marriages recognized in federal law), whereas Massachusetts might still be the only one of 50 U.S. states in which same-sex couples are able to marry with the authority of the highest court or the legislature (and the federal Defense of Marriage Act of 1996 will preclude recognition of their marriages in federal law, including immigration law).  

- cf. Australia, Marriage Amendment Act 2004 (adding man-woman definition; unlike Canada and Massachusetts, no domestic bill of rights; could be challenged under ICCPR, but see Joslin, III.D.1 above)  
(3) Pending post-1989 cases (outside United States)

- Case no. CCT25/03, Marie Fourie & Cecilia Bonthuys v. Minister of Home Affairs (31 July 2003), http://www.concourt.gov.za (Constitutional Court of South Africa), referred to the Supreme Court of Appeal, which heard it on 23 August 2004 as Case no. 232/02 (eventual judgment at http://wwwserver.law.wits.ac.za/sca/index.php)

IV.  Culmination of the International Trends:  Equal Choices for All Couples?
	Choice
	Different-Sex Couples
	Same-Sex Couples



	civil marriage


	Yes: Netherlands, Québec, Ireland, UK


	Yes:  Netherlands, Québec
No:  Ireland, UK



	alternative registration system (for couples who object to the name "marriage")


	Yes:  

Netherlands 

(registered partnership) 

Québec (civil union)

No:  Ireland, UK


	Yes:  

Netherlands 

(registered partnership) 

Québec (civil union) 

Proposed:  

UK (civil partnership)

No:  Ireland



	unregistered cohabitation


	Yes:  Netherlands, Québec

Limited recognition:  UK

Almost no recognition (?):  Ireland


	Yes:  Netherlands, Québec

Limited recognition:  UK

Almost no recognition (?):  Ireland


V.  The United Kingdom's Civil Partnership Bill:  An example NOT to follow!!
A.  Equal access to civil marriage via UK legislatures

(1)  the "separate and unequal" Civil Partnership Bill (383 pages, 254 clauses, 29 schedules, as brought from the House of Lords on 5 July 2004):

http://www.parliament.the-stationery-office.co.uk/pa/cm200304/cmbills/132/2004132i.pdf (clauses)

http://www.parliament.the-stationery-office.co.uk/pa/cm200304/cmbills/132/2004132ii.pdf (schedules)

(2) if "separate and unequal" is politically unavoidable, the Danish law on registered partnerships provides a much shorter and therefore more sensible model:

THE REGISTERED PARTNERSHIP ACT 
D/341- H- ML Act No. 372 of June 1, 1989 

WE MARGRETHE THE SECOND, by the Grace of God Queen of Denmark, do make known that:- 

The Danish Folketing has passed the following Act which has received the Royal Assent: 

1.- Two persons of the same sex may have their partnership registered. 

Registration

2.- (1) Part I, sections 12 and 13(1) and clause 1 of section 13(2) of the Danish Marriage (Formation and Dissolution) Act shall apply similarly to the registration of partnerships, cf. subsection 2 of this section. 

(2) A partnership may only be registered provided both or one of the parties has his permanent residence in Denmark and is of Danish nationality. [has been amended] 

(3) The rules governing the procedure of registration of a partnership, including the examination of the conditions for registration, shall be laid down by the Minister of Justice.

Legal Effects

3.- (1) Subject to the exceptions of section 4, the registration of a partnership shall have the same legal effects as the contracting of marriage. 

(2) The provisions of Danish law pertaining to marriage and spouses shall apply similarly to registered partnership and registered partners. 

4.- (1) The provisions of the Danish Adoption Act regarding spouses shall not apply to registered partners. 

(2) Clause 3 of section 13 and section 15(3) of the Danish Legal Incapacity and Guardianship Act regarding spouses shall not apply to registered partners. 

(3) Provisions of Danish law containing special rules pertaining to one of the parties to a marriage determined by the sex of that person shall not apply to registered partners. 

(4) Provisions of international treaties shall not apply to registered partnership unless the other contracting parties agree to such application. 

Dissolution

5.- (1) Parts 3, 4 and 5 of the Danish Marriage (Formation and Dissolution) Act and Part 42 of the Danish Administration of Justice Act shall apply similarly to the dissolution of a registered partnership, cf. subsections 2 and 3 of this section. 

(2) Section 46 of the Danish Marriage (Formation and Dissolution) Act shall not apply to the dissolution of a registered partnership. 

(3) Irrespective of section 448 c of the Danish Administration of Justice Act a registered partnership may always be dissolved in this country. 

Commencement etc.

6.- This Act shall come into force on October 1, 1989. 

7.- This Act shall not apply to the Faroe Islands nor to Greenland but may be made applicable by Royal order to these parts of the country with such modifications as are required by the special Faroese and Greenlandic conditions. 

Given at Christiansborg Castle, this seventh day of June, 1989 

Under Our Royal Hand and Seal

MARGRETHE R. 

B.  Equal access to civil marriage via UK courts or the Eur. Ct. of Human Rights

(1)  Human Rights Act 1998

- Matrimonial Causes Act 1973, s. 11:

"A marriage ... shall be void on the following grounds only, that is to say ... (c) that the parties are not respectively male and female ..."

- a s. 4 declaration of incompatibility?  Bellinger v. Bellinger, [2003] 2 All England Reports 593 (House of Lords) (different-sex marriage where one spouse is transsexual)

- would a UK court find an incompatibility without a Strasbourg precedent?

(2)  European Court of Human Rights (Strasbourg)

- Horst Schalk & Johann Kopf (adopted on 12 December 2003, published on 25 February 2004) (Austrian Constitutional Court, Verfassungsgerichtshof)

- Christine Goodwin left the door open, but too early to take a case to Strasbourg?

- civil marriage open to same-sex couples:  2 Council of Europe member states 


(Spain would make 3)

- civil marriage excludes same-sex couples:  44 Council of Europe member states

VI.  Further Reading
"Brief of Amici Curiae International Human Rights Organizations Et Al." (8 Nov. 2002), http://www.glad.org/marriage/goodridge_amici.shtml (Brief No. 8)


"Brief of Amici Curiae International Human Rights Organizations and Law Professors" (12 Jan. 2004),
http://www.glad.org/marriage/advisory_opinion_amici.shtml (Brief No. 4)

APPENDIX:

NATIONAL (FEDERAL, STATE, PROVINCIAL, REGIONAL, LOCAL) LEGISLATION RECOGNISING SAME-SEX PARTNERSHIPS 

OUTSIDE THE UNITED STATES

Argentina
Buenos Aires (Autonomous City of) - Ley de Unión Civil, No. 1004, 12 Dec. 2002, http://www.cedom.gov.ar/es/legislacion/normativavigente/leyes/html/ley1004.html ("integrantes o miembros de la unión civil"; "parties to the civil union")

Río Negro (Province of) - Ley No. 3736, 10 April 2003, http://www.legisrn.gov.ar ("parejas del mismo sexo"; "same-sex couples")

Australia

Federal Level - refusal to comply with Edward Young v. Australia (6 August 2003),


Communication No. 941/2000 (United Nations Human Rights Committee)?

States and Territories:

Australian Capital Territory – Domestic Relationships Act 1994,

http://www.austlii.edu.au/au/legis/act/consol_act/dra1994253 ("parties to a

domestic relationship"); Administration and Probate (Amendment) Act 1996, http://www.austlii.edu.au/au/legis/act/num_act/aapa1996339 ("eligible partners"); Family Provision (Amendment) Act 1996, http://www.austlii.edu.au/au/legis/act/num_act/fpa1996289 ("eligible partners"); Legislation (Gay, Lesbian and Transgender) Amendment Act 2003, http://www.legislation.act.gov.au/a/2003-14/20030328-4969/pdf/2003-14.pdf ("domestic partners"); Discrimination Amendment Act 2003, http://www.legislation.act.gov.au/a/2003-15/20030328-4970/pdf/2003-15.pdf ("relationship status" is prohibited ground including "being ... the domestic partner ... of someone else")

New South Wales - Property (Relationships) Legislation Amendment Act 1999,

http://www.austlii.edu.au/au/legis/nsw/consol_act/plaa1999490; Miscellaneous Acts Amendment (Relationships) Act 2002, http://www.parliament.nsw.gov.au/prod/web/phweb.nsf/frames/bills (Assented Bills) ("spouses", "de facto spouses", "de facto partners", "parties to a de facto relationship")

Queensland - Property Law Amendment Act 1999, 

http://www.legislation.qld.gov.au/LEGISLTN/ACTS/1999/99AC089.pdf ("de facto spouses"); Industrial Relations Act 1999, Schedule 5, definition of "spouse", http://www.legislation.qld.gov.au/LEGISLTN/ACTS/1999/

99AC033.pdf ("de facto spouses");  Discrimination Law Amendment Act 2002, http://www.legislation.qld.gov.au/LEGISLTN/ACTS/2002/

02AC074.pdf ("spouses" include "de facto partners")

Tasmania - Relationships Act 2003, http://www.parliament.tas.gov.au/bills/pdf/

48_of_2003.pdf, Relationships (Consequential Amendments) Act 2003,

http://www.parliament.tas.gov.au/bills/pdf/49_of_2003.pdf  (final texts not yet available at http://www.thelaw.tas.gov.au)  ("partners" include two persons in a "significant relationship", ie, "who have a relationship as a couple", and who may register a "deed of relationship") 

Victoria – Statute Law Amendment (Relationships) Act 2001, 

http://www.dms.dpc.vic.gov.au (Statute Book) ("domestic partners")

Western Australia - Acts Amendment (Lesbian and Gay Law Reform) Act 2002,

http://www.parliament.wa.gov.au/parliament/bills.nsf/BA3DE85EC7B2BF7548256B03003D16A6/$File/Bill+73-3.pdf ("de facto partners")

Austria  - Criminal Code (Strafgesetzbuch) 1975, Paragraph 72, as amended in

1998, http://www.ris.bka.gv.at/bundesrecht ("Personen, die  miteinander in Lebensgemeinschaft leben"; "persons living with each other in a community of life") (criminal law only)

Belgium - Loi du 23 novembre 1998 instaurant la cohabitation légale, Moniteur

belge, http://194.7.188.126/justice/index_fr.htm, 12 Jan. 1999, p. 786 ("cohabitants légaux"; "statutory cohabitants"); Loi du 13 février 2003 ouvrant le mariage à des personnes de même sexe et modifiant certaines dispositions du Code civil (Law of 13 Feb. 2003 opening up marriage to persons of the same sex and modifying certain provisions of the Civil Code), Moniteur belge, 28 Feb. 2003, Edition 3, p. 9880 (http://www.moniteur.be/index_fr.htm, Moniteur belge, electronic item 2003009163), in force on 1 June 2003

Canada

Federal Level - Modernization of Benefits and Obligations Act, 

Statutes (S.) of Canada 2000, chapter (c.) 12, http://www.parl.gc.ca/36/2/parlbus/chambus/house/bills/government/C-23/C-23_4/C-23_cover-E.html; 

Immigration and Refugee Protection Act, S.C. 2001, c. 27, s. 12(1), http://www.parl.gc.ca/37/1/parlbus/chambus/house/bills/government/C-11/C-11_4/C-11_cover-E.html ("common-law partners", "conjoints de fait")

Provinces and Territories:

Alberta - Adult Interdependent Relationships Act, S.A. 2002, c. A-4.5,

http://www.canlii.org/ab/sta/csa/20030217/s.a.2002c.a-4.5/whole.html 

("adult interdependent partners")

British Columbia - Medical and Health Care Services Act, S.B.C. 1992, c. 76,

http://www.legis.gov.bc.ca/1992/3rd_read/gov71-3.txt (repealed and replaced

in 2000) ("spouses"); Family Relations Amendment Act, 1997, S.B.C. 1997, c. 20, http://www.legis.gov.bc.ca/1997/3rd_read/gov31-3.htm ("spouses"); Definition of Spouse Amendment Act, 1999, S.B.C. 1999, c. 29, http://www.legis.gov.bc.ca/1998-99/3rd_read/gov100-3.htm ("spouses"); Definition of Spouse Amendment Act, 2000, S.B.C. 2000, c. 24, http://www.legis.gov.bc.ca/2000/3rd_read/gov21-3.htm ("spouses")

Manitoba - An Act to Comply with the Supreme Court of Canada Decision in M. v.

H., S.M. 2001, c. 37; Charter Compliance Act, S.M. 2002, c. 24 and Common-Law Partners' Property and Related Statutes Amendment Act, S.M. 2002, c. 48, http://www.gov.mb.ca/leg-asmb/bills/session/index.html

(registered and unregistered "common-law partners")

New Brunswick - Family Services Act, N.B. Acts, 

c. F-2.2, section (s.) 112(3), as amended in 2000, http://www.gov.nb.ca/acts/acts/f-02-2.htm (spousal support obligations of unmarried persons living in a family relationship)

Newfoundland - An Act to Amend the Family Law Act, S.N. 2000, c. 29,

http://www.gov.nf.ca/hoa/sr (Annual Statutes) ("partners"); Same Sex 

Amendment Act, S.N. 2001, c. 22 ("cohabiting partners")

Northwest Territories - Family Law Act, S.N.W.T. 1997, c. 18, s. 1(1),

http://www.lex-nt.ca/loi/pdf/type71a.pdf, and Adoption Act, S.N.W.T. 1998, c. 9, s. 1(1), http://www.lex-nt.ca/loi/pdf/type135a.pdf, both as amended by S.N.W.T. 2002, c. 6 ("spouses")   

Nova Scotia - Law Reform (2000) Act, S.N.S. 2000, c. 29,

http://www.gov.ns.ca/legi/legc/index.htm (Statutes by session) (unregistered "common-law partners", registered "domestic partners")

Ontario - Amendments Because of the Supreme Court of Canada Decision in M. v. H. 

Act, S.O. 1999, c. 6, http://www.ontla.on.ca/Documents/ StatusofLegOUT/b005ra_e.htm ("same-sex partners")

Prince Edward Island - Family Law Act, R.S.P.E.I. 1988, c. F-2.1, s. 29(1), as

amended by S.P.E.I. 2002, c. 7, http://www.assembly.pe.ca/bills/pdf_chapter/

61/4/chapter-7.pdf ("common-law partners") 

Québec - An Act to amend various legislative provisions concerning de facto spouses,

S.Q. 1999, c. 14, 1st session, 36th legislature, Bill 32 ("conjoints de fait", "de

facto spouses"), and An Act instituting civil unions and establishing new rules of filiation, S.Q. 2002, c. 6, 2nd session, 36th legislature, Bill 84 ("conjoints en union civile" or "conjoints unis civilement" or "civil union spouses", not "conjoints mariés" or "époux" or "married spouses"), http://publicationsduquebec.gouv.qc.ca/en/frame/index.html (Laws and Regulations, Bills (English)) 

Saskatchewan - Miscellaneous Statutes (Domestic Relations) Amendment Acts, 2001,

S.S. 2001, cc. 50-51, http://www.legassembly.sk.ca/bills/default.htm

("common-law partners", or persons "cohabiting as spouses" or "cohabiting in

a spousal relationship")

Yukon Territory – Dependant's Relief Act, Revised (R.) S.Y. 1986 (Vol. 1), c. 44,

s. 1, as amended by S.Y. 1998, c. 7, s. 116 ("common law spouses"); Family

Property and Support Act, R.S.Y. 1986 (Vol. 2), c. 63, ss. 1, 30, 31, as

amended by S.Y. 1998, c. 8, s. 10 ("spouses"); Estate Administration Act, S.Y.

1998, c. 7, ss. 1, 74 ("common law spouses"); texts at

http://legis.acjnet.org/Yukon/index_en.html (Republished Statutes) 

Croatia - Law on Same-Sex Civil Unions (Zakon o istospolnim zajednicama), passed

by Parliament on 14 July 2003, signed by President on 16 July 2003

("partneri" or "partnerice"; "partners") (provides for support obligations and

property division where same-sex partners have lived together for three years;

no registration required or possible)

Denmark – Law of 4 June 1986, nr. 339 (inheritance tax reform), repealed by Law on

Registered Partnership (Lov om registreret partnerskab), 7 June 1989, nr. 372,

 http://www.france.qrd.org/texts/partnership/dk/denmark-act.html (English)

("registrerede partnere"; "registered partners")
Finland - Law 9.11.2001/950, Act on Registered Partnerships (Laki rekisteröidystä

parisuhteista) ("parisuhteen osapuolet"; "registered partners")

France - Loi no. 99-944 du 15 novembre 1999 relative au pacte civil de solidarité,

http://www.legifrance.gouv.fr/WAspad/RechercheSimpleJorf.jsp ("partenaires"; "partners"); also inserting a new Article 515-8 into the Code civil:   "Le concubinage est une union de fait, caractérisée par une vie commune présentant un caractère de stabilité et de continuité, entre deux personnes, de sexe différent ou de même sexe, qui vivent en couple."

Germany
Federal Level - Law of 16 Feb. 2001 on Ending Discrimination Against Same-Sex

Communities:  Life Partnerships (Gesetz zur Beendigung der Diskriminierung

gleichgeschlechtlicher Gemeinschaften:  Lebenspartnerschaften), [2001] 9

Bundesgesetzblatt 266, http://www.bundesanzeiger.de/bgbl1f/b1findex.htm

("Lebenspartner"; "life partners")

Hungary - Civil Code, Article 685/A, as amended by Act No. 42 of 1996:  "Partners

– if not stipulated otherwise by law – are two people living in an emotional

and economic community in the same household without being married."

Iceland - Law on Confirmed Cohabitation (Lög um staðfesta samvist), 12 June 1996,

nr. 87, http://www.althingi.is/lagas/126a/1996087.html, http://www.france.qrd.org/texts/partnership/is/iceland-bill.html (English) ("parties to a confirmed cohabitation")

Luxembourg - Loi du 9 juillet 2004 relative aux effets légaux de certains


partenariats, http://www.legilux.public.lu (Mémorial A No. 143, 6 Aug. 2004)


("partenaires"; partners)
Netherlands - Act of 21 June 1979 amending the Civil Code [Art. 7A:1623h] with

respect to rent law, Staatsblad 1979, nr. 330 ("duurzame gemeenschappelijke  huishouding"; "lasting joint household"); Acts of 17 December 1980 (Staatsblad 1980, nr. 686) and 8 November 1984 (Staatsblad 1984, nr. 545) amending the Inheritance Tax Act 1956 ("gemeenschappelijke huishouding"; "joint household"); Act of 5 July 1997 amending Book 1 of the Civil Code and the Code of Civil Procedure, concerning the introduction therein of provisions relating to registered partnership (geregistreerd partnerschap), Staatsblad 1997, nr. 324 ("geregistreerde partners"; "registered partners"); Act of 21 December 2000 amending Book 1 of the Civil Code, concerning the opening up of marriage for persons of the same sex (Act on the Opening Up of Marriage), Staatsblad 2001, nr. 9, http://ruljis.leidenuniv.nl/user/cwaaldij/www (English) ("echtgenoten"; "spouses"); Dutch texts (since 1995) at http://www.overheid.nl/op (1. Staatsblad, 2b. jaar (year) and Publicatienummer, Zoek); direct links to laws on marriage (http://www.eerstekamer.nl/9202266/d/w26672st.pdf) and joint adoption (http://www.eerstekamer.nl/9202266/d/w26673st.pdf)

New Zealand – Electricity Act 1992, s. 111 (“near relatives”); Domestic Violence

Act 1995, s. 2 (“partners”); Harassment Act 1997, s. 2 (“partners”); Accident Insurance Act 1998, s. 25 (“spouses”); Housing Restructuring (Income-Related Rents) Amendment Act 2000, s. 5 (“partners”);  Property (Relationships) Amendment Act 2001 ("de facto partners"); Family Proceedings Amendment Act 2001 ("de facto partners"); Family Protection Amendment Act 2001 ("de facto partners"); Administration Amendment Act 2001 ("de facto partners"); all Acts at http://www.legislation.govt.nz
Norway – Law on Registered Partnership (Lov om registrert partnerskap), 30 April

1993, nr. 40, http://www.lovdata.no/all/nl-19930430-040.html, http://www.france.qrd.org/texts/partnership/no/norway-en.html (English) ("registrerte partnere"; "registered partners") 

Portugal – Lei No. 7/2001 de 11 de Maio, Adopta medidas de protecção 

das uniões de facto, [2001] 109 (I-A) Diário da República 2797, http://www.portugalgay.pt (Espaço Aberto, Política e Direitos)

("uniões de facto"; "de facto unions")

South Africa – see, e.g., Special Pensions Act (No. 69 of 1996), s. 31(2)(a)

("spouses"); Basic Conditions of Employment Act (No. 75 of 1997), s.

27(2)(c)(i) (“life partners”); Employment Equity Act (No. 55 of 1998), s. 1

(definition of  “family responsibility”) ("partners"); Domestic Violence Act

(No. 116 of 1998), s. 1(vii)(b) (definition of "domestic relationship"); Medical

Schemes Act (No. 131 of 1998), s. 1 (definition of “dependant”) ("partners");

Revenue Laws Amendment Act (No. 59 of 2000), s. 1(1) (definition of "spouse") ("partners"); texts at http://www.parliament.gov.za/acts/index.asp

Spain
Spanish State - see, e.g., Law on Urban Leasing (Ley de Arrendamientos Urbanos) of

24 Nov. 1994, Articles 12, 16, 24, disposición transitoria segunda B(7): housing

rights granted to a person  cohabiting "in a permanent way in an emotional

relationship analogous to that of spouses, without regard to its sexual orientation

[con independencia de su orientación sexual]"

Autonomous Communities (Comunidades Autónomas):

Andalucía - Ley de parejas de hecho, (5 Dec. 2002) 422 Boletín Oficial del

Parlamento de Andalucía 23987, http://www.parlamento-and.es (Qué se

debate y resuelve, Publicaciones Oficiales, BOPA, Consulta de BOPA, VI

Legislatura) ("parejas de hecho"; "de facto couples")

Aragón - Ley relativa a parejas estables no casadas, (26 March 1999) 255 Boletín

Oficial de las Cortes de Aragón, http://www.cortesaragon.es (BOCA,

Legislaturas anteriores, IV) ("parejas estables no casadas"; "unmarried stable

couples")

Asturias - Ley 4/2002, de 23 de mayo, de Parejas Estables, 

http://anleo.jgpa.es/busqueda (Textos aprobados) ("parejas estables"; "stable

couples")
Balearic Islands - Llei 18/2001 de 19 de decembre, de parelles estables,

http://www.caib.es/conselleries/benestar-social/esdev/llei-parelles.pdf ("parelles estables"; "stable couples")

Basque Country - Ley 2/2003, de 7 de mayo, reguladora de las parejas de hecho, (9

May 2003) 92 Boletín Oficial del Parlamento Vasco 9760,

http://parlamento.euskadi.net/Bienvenida_o.html (Publicaciones, Legislatura

= 7, Número = 92, Fecha = 09.05.2003) ("parejas de hecho"; "de facto

couples")

Canary Islands - Ley 5/2003, de 6 de marzo, para la regulación de las parejas de

hecho, (13 March 2003, V Legislatura) 150 Boletín Oficial del Parlamento de

Canarias 2, http://www.parcan.rcanaria.es/pub/Bop/5L/2003/150/bo150.pdf

("parejas de hecho"; "de facto couples") 
Catalonia - Llei 10/1998, de 15 de juliol, d'unions estables de parella, (10 July 1998)

309 Butlletí Oficial del Parlament de Catalunya (BOPC) 24738,

http://www.parlament-cat.es/porta.htm (Publicacions, Textos aprovats, V Legislatura) ("unions estables de parella"; "stable unions of couples")

Extremadura -  Ley de Parejas de Hecho, (26 March 2003) 377 Boletín Oficial de la

Asamblea de Extremadura 13, http://www.asambleaex.es/html/publicaciones/

BOAE/boletines/BOAE377%20(26-03-03).pdf ("parejas de hecho"; "de facto

couples")

Madrid - Ley de Uniones de Hecho de la Comunidad de Madrid, (28 Dec. 2001) 134

Boletín Oficial de la Asamblea de Madrid (V Legislatura) 160003, http://www.asambleamadrid.es, http://www.fundaciontriangulo.es/familia/e_LeyParejasMadrid.htm ("uniones de hecho"; de facto unions) 

Navarra - Ley Foral 6/2000, de 3 de julio, para la igualdad jurídica de las parejas

estables, [7 July 2000] 82 Boletín Oficial de Navarra, http://www.cfnavarra.es/BON/007/00707003.htm ("parejas estables"; "stable couples")

Valencia - Ley por la que se regulan las uniones de hecho, (9 April 2001) 93 Boletín

Oficial de las Cortes Valencianas 12404, http://www.corts.gva.es/esp

(Publicaciones, BOCV) ("uniones de hecho"; "de facto unions")

Sweden – Homosexual Cohabitees Act (Lag om homosexuella sambor), SFS

1987:813; Law on Registered Partnership (Lag om registrerat partnerskap),

23 June 1994, SFS 1994:1117,

http://www.france.qrd.org/texts/partnership/se/sweden-act.html (English)

("registrerade partner"; "registered partners"); Swedish texts at

http://www.notisum.se (Författningar, SLS, kronologiskt register) 

Switzerland

Federal Level - Bundesgesetz vom 18. Juni 2004 über die eingetragene Partnerschaft


gleichgeschlechtlicher Paare (Partnerschaftsgesetz) (subject to referendum), 
Bundesblatt, 2004, No. 25 (29 June 2004), p. 3137,


http://www.admin.ch/ch/d/ff/2004/3137.pdf;  Loi fédérale du 18 juin 2004 sur 
le partenariat enregistré entre personnes du même sexe (Loi sur le 
partenariat) (subject to referendum), Feuille fédérale, 2004, No. 25 (29 June 
2004), p. 2935, http://www.admin.ch/ch/f/ff/2004/2935.pdf 



("Partner/Partnerinnen"; "partenaires"; "partners") 

Cantons:

Geneva - Loi sur le partenariat du 15 février 2001 (7611) (RSG E 1 27),

http://www.geneve.ch/rechercher/welcome.asp (partenariat) ("partenaires"; "partners")

Neuchâtel - Loi sur le partenariat enregistré du 24 janvier 2004, Feuille officielle

No. 10 (6 Feb. 2004), http://www.ne.ch (Législation) 

("partenaires"; "partners")

Zürich - Law on the Registration of Same-Sex Couples (Gesetz über die

Registrierung gleichgeschlechtlicher Paare) of 21 Jan. 2002, (16 Aug. 2002)

 33 Amstblatt des Kantons Zürich, http://www.amtsblatt.zh.ch (Archiv)

("registrierte Partner oder Partnerinnen"; "registered partners")

United Kingdom

United Kingdom - Civil Partnership Bill (expected to be passed by 18 Nov. 2004; 


will apply to England, Wales, Scotland, Northern Ireland) ("civil partners")

England and Wales - Ghaidan v. Mendoza (Part III.B.) and related amendments, some 


of which are in the Civil Partnership Bill; see Robert Wintemute, "Same-sex 
partners, 'living as husband and wife', and section 3 of the Human Rights Act 
1998", [2003] Public Law 62, Robert Wintemute, "Sexual Orientation and


Gender Identity" in Colin Harvey (ed.), Human Rights in the Community 
(Oxford:  Hart Publishing, forthcoming in 2005)

Scotland - Adults with Incapacity (Scotland) Act 2000, s. 87(2) ("nearest relative");

Housing (Scotland) Act 2001, s. 108 ("family members" or "spouses"); texts at


http://www.scotland-legislation.hmso.gov.uk/legislation/scotland/s-acts.htm

�  The Florida laws against same-sex or different-sex "sodomy" and different-race marriage had to be struck down by the US Supreme Court.  See Lawrence & Garner v. Texas, 539 U.S. 558 (2003); Loving v. Virginia, 388 U.S. 1 (1967).


�  See Florida Statutes c. 63.042, s. 3:  "No person eligible to adopt under this statute may adopt if that person is a homosexual." 


�  This is an updated version of an appendix first published in Robert Wintemute (ed.) & Mads Andenæs (hon. co-ed.), Legal Recognition of Same-Sex Partnerships:  A Study of National, European and International Law (Oxford:  Hart Publishing, 2001), pp. 775-79.





