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Glossary 

Relevant Legal Instruments or Documents 

Bunreacht na hÉireann  
(Constitution of Ireland) 

The Constitution of Ireland which forms the fundamental law 
of the State. It came into force in December 1937. The 
Constitution can only be amended through a referendum. 

European Convention on 
Human Rights (ECHR) 

A Council of Europe human rights instrument which Ireland 
ratified in 1950 and incorporated into domestic law through 
the European Convention on Human Rights Act 2003.  

A complaint can also be made to the European Court of 
Human Rights under the Convention if domestic remedies 
have been exhausted. 

European Social Charter 
(Revised)  

A Council of Europe human rights treaty which was first 
adopted in 1961 and revised in 1996. It mostly deals with 
socio-economic rights. Ireland ratified the Charter in 1964 and 
the Revised Charter in 2000. It has opted out of a number of 
provisions including:  
Article 8(3) – time off for nursing/breastfeeding mothers for 
that purpose 
Article 21 – the right to information and consultation for 
workers 
Article 31 – the right to housing 

General Comments of the UN 
Committee on Economic, Social 
and Cultural Rights 

These documents are agreed by Committee members and 
contain the Committee’s interpretation of the rights enshrined 
in the Covenant. They often elaborate on how the rights 
should be implemented in practice. Often general comments 
deal with specific substantive articles but may also deal with 
wider, cross-cutting issues, such as the role of national human 
rights institutions, the rights of persons with disabilities or the 
overarching principle of non-discrimination. While they are not 
binding in law they do have persuasive value. 

Parliamentary Bodies 

Dáil Éireann The lower chamber of the Oireachtas made up of 166 
members called TDs (Teachta Dála or member of parliament) 
who are directly elected. 

Joint Oireachtas Committee 
(JOC) 

A parliamentary committee comprising members of both 
Houses: the Dáil and Seanad. These committees provide advice 
to Government on a wide range of legislative, social, economic 
and financial business. They also process proposals for 
legislation (Bills) at Committee Stage, review legislation before 
it is laid before the Oireachtas and issue reports and 
recommendations. They also examine Government 
expenditure by monitoring Estimates. 

Oireachtas The Irish Parliament comprising two chambers: Dáil Éireann 
(House of Representatives) and Seanad Éireann (Senate).  

Seanad Éireann (Senate) The upper House of the Irish Oireachtas or Parliament. There 
are 60 Senators. They are not directly elected. 
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Relevant State Bodies or Services 

An Garda Síochána The Irish Police Force. 

Central Statistics Office (CSO) The body responsible for the ‘collection, compilation, 
extraction and dissemination for statistical purposes of 
information relating to economic, social and general activities 
and conditions in the State’. It was established in 1949 and 
placed on a statutory footing in 1993. 

Child and Family Agency (Tusla) A dedicated State agency responsible for improving wellbeing 
and outcomes for children.  It represents a comprehensive 
reform of child protection, early intervention and family 
support comprising approximately 4000 staff members. 

Equality Authority The former independent body established by the Employment 
Equality Act 1998 and its powers were then extended under 
the Equal Status Acts 2000-2012 to provide information and 
legal assistance to members of the public who experience 
discrimination. The Equality Authority was merged with the 
Irish Human Rights Commission in 2014 to become the Irish 
Human Rights and Equality Commission (IHREC). 

Health Service Executive (HSE) A state-funded body responsible for the delivery of health and 
personal social services through medical professionals, 
hospitals and a network of Health Offices and health centres at 
community level. It is divided into four regions countrywide. 

Health Information and Quality 
Authority (HIQA) 

An independent authority responsible for driving quality, 
safety and accountability in residential services for 
children, older people and people with disabilities in Ireland. It 
carries out inspections, provides guidance and standards and 
monitors compliance of these standards by certain healthcare 
and social care bodies. It was established in 2007. 

Irish Human Rights Commission 
(IHRC) 

The IHRC was a public, state-funded and independent body 
established by legislation in 2000 following the Belfast (Good 
Friday) Agreement 1998 to promote and protect human rights. 
It was merged with the Equality Authority in 2014 to form the 
newly established Irish Human Rights and Equality 
Commission. 

Irish Human Rights and Equality 
Commission (IHREC) 

The IHREC was established on 1 November 2014 and has a 
statutory remit to protect and promote human rights and 
equality in Ireland, to promote a culture of respect for human 
rights, equality and intercultural understanding, to promote 
understanding and awareness of the importance of human 
rights and equality, and to work towards the elimination of 
human rights abuses and discrimination. 

Irish Naturalisation and 
Immigration Service (INIS) 

INIS was established by the Department of Justice, 
Equality & Law Reform in 2005 as a ‘one-stop shop’ to 
administer asylum, immigration, citizenship and visa matters. 

Legal Aid Board (LAB) The Board is responsible for the providing legal aid and advice 
on matters of civil law to persons unable to fund such services 
from their own resources.  

Local Authority The local branch of government consisting of a number of local 
and regional authorities and municipal districts. 

Ombudsman The office of the Ombudsman is an independent office which 
investigates complaints from members of the public who feel 
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they have been unfairly treated by certain public bodies that 
fall within its remit. The office was established by the 
Ombudsman Act 1980. 

Ombudsman for Children The office of the Ombudsman for Children is an independent 
quasi-judicial body established in 2002 to promote and 
safeguard the rights and welfare of children and young people 
up to 18 years of age and to investigate complaints made by 
children and young people or by adults on their behalf, about 
most types of schools and hospitals along with Government 
Departments and certain public bodies. 

Social Welfare Appeals Office 
(SWAO) 

A quasi-judicial body established in 1991 to determine appeals 
against social welfare decisions.  

Workplace Relations 
Commission (WRC) 

This will restructure and amalgamate the current bodies which 
deal with labour relations and employment rights. It will 
comprise the Labour Relations Commission (LRC), the National 
Employment Rights Authority (NERA), the Equality Tribunal, 
the first instance functions of the Employment Appeals 
Tribunal (EAT) and the first instance functions of the Labour 
Court while the appellate function of the EAT will transfer to a 
newly expanded Labour Court. The legislation has not yet been 
enacted. 

 
Poverty Measures of References 

At-risk-of-poverty A measure which determines that people are at-risk-of-
poverty if their income, adjusted to reflect the size and 
composition of their household, falls below 60 per cent of the 
median income.   

Basic deprivation This refers to people not being able to afford or buy at least 2 
items of the following 11 basic indicators which are reflective 
of socio-economic as well as cultural rights: 

 Two pairs of strong shoes; 

 A warm, waterproof coat; 

 New (not second-hand) clothes; 

 A meal with meat or fish or a vegetarian equivalent 
every second day; 

 A roast joint of meat or its equivalent once a week; 

 Heating at some stage in the last year; 

 Able to keep the home adequately warm; 

 Presents for family or friends at least once a year; 

 Replace any worn-out furniture; 

 Have family or friends for a drink or meal once a 
month; and 

 A morning, afternoon or evening out in the last two 
weeks for entertainment. 

Combined poverty This is a measure which combines consistent poverty, at-risk-
of-poverty and basic deprivation measures. It is the preferred 
measure used by the EU. There are a number of technical 
differences between the national and the EU measures which 
often result in higher at-risk-of-poverty rate when the EU 
measure is used.  

Consistent poverty This refers to a person having an income below 60 per cent of 
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the median or at-risk-of-poverty threshold who is deprived of 
at least 2 of the 11 items on the deprivation list. This is a 
measure of poverty used in the National Action Plan for Social 
Inclusion 2007-2016 which takes into consideration the size, 
composition and income of a household as well as the 
household’s living standards.  

Equivalised Income This is household income received from all sources which is 
adjusted to reflect household size and composition.  

European Union Statistics on 
Income and Living Conditions 
(EU-SILC) 

These statistics are based on a voluntary annual household 
survey conducted in a number of EU Member States to collate 
and compare statistics on income and living conditions. The 
Central Statistics Office (CSO) is responsible for conducting the 
survey in Ireland. 

Social transfers This refers to income which includes social security or social 
welfare payments as well as occupational pensions or income 
from sources other than earnings from the labour market.  

 
Other frequently used terms or references 

Convention on the Constitution The Convention on the Constitution was established in 2012 to 
consider eight key constitutional issues as determined by the 
Oireachtas including: 

 the reduction of the Presidential term of office to five 
years;  

 lowering the voting age to 17 years;  

 review of the Dáil electoral system;  

 extending the right to vote in Presidential elections to 
citizens resident outside the State;  

 provision for same-sex marriage;  

 amending the clause on the role of women in the 
home and encouraging greater participation of 
women in public life;  

 increasing the participation of women in politics; and 

 the removal of the offence of blasphemy from the 
Constitution.  

 
Following completion of these mandated considerations, the 
Convention also considered two additional issues: Dáil reform 
and constitutional protection for economic, social and cultural 
rights. It comprised 100 members: 33 elected representatives, 
66 citizens selected from the electoral register and an 
independent Chairperson. 

Direct Provision The accommodation provided to persons without means who 
are seeking asylum and permission to remain in Ireland, 
whereby they receive shelter and full board in accommodation 
provided by the State. People in direct provision receive a 
weekly allowance of €19.10 per adult and €9.60 per child. 

Economic and Social Research 
Institute (ESRI) 

An independent not-for-profit economic and social policy 
research institute which informs public policy making and civil 
society in Ireland. 

Equality grounds There are nine equality grounds contained in legislation which 
prohibit discrimination in employment or in the provision of 
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goods and services on the basis of: 

 Gender; 

 Civil status;  

 Family status;  

 Age;  

 Disability; 

 Sexual orientation;  

 Race; 

 Religion; and  

 Membership of the Traveller community 

Irish Traveller A member of the community of people who are commonly 
called Travellers and who are identified (both by themselves 
and others) as people with a shared history, culture and 
traditions including, historically, a nomadic way of life on the 
island of Ireland. 

National Human Rights 
Institution (NHRI) 

The IHREC is the Irish National Human Rights Institution, a 
body established to protect or promote human rights at a 
national level. 

Nevin Economic Research 
Institute (NERI) 

An independent think-tank established in 2012 to provide 
information, analysis and economic policy alternatives. It 
undertakes research relevant to the Trade Union movement 
and the general public across the island of Ireland. It has 
offices in Belfast and Dublin. 

EU-IMF Bailout/Troika The Troika comprised the European Commission, the European 
Central Bank and the International Monetary Fund which 
oversaw Ireland’s programme of financial assistance agreed in 
December 2010 which is often referred to as the EU-IMF 
bailout agreement. This provided €85 billion in financial 
assistance but imposed strict public expenditure conditions 
requiring €15 billion in savings by the Government. 
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Preface 
 
 
The Irish Human Rights and Equality Commission is pleased to make its first submission as a new legal entity 

to the United Nations Committee on Economic, Social and Cultural Rights. The Commission is acutely aware 

that since the State was last examined by this particular Committee in 2002, Ireland has experienced a 

financial, banking and economic crisis on a scale unseen in post-war times. The impact of a seven-year 

austerity drive on people’s standard of living has been enormous, and in all regions the effects of the crisis 

have impacted on the realisation of human rights and equality. It is the Commission’s view that the burden 

of the crisis and dominant responses to it has fallen disproportionately on those least able to bear its 

impacts. 

  

The Commission’s report informs the UN Committee’s examination of the State’s progress in upholding the 

International Covenant on Economic, Social and Cultural Rights in Geneva. The Commission notes that fiscal 

consolidation has significantly diminished access to public services, particularly in the areas of health, 

education and social services. The evidence shows that poverty and deprivation rates have risen for both 

adults and children, and austerity policies have impacted, in particular, on marginalised, vulnerable and 

migrant groups. 

  

The economic constraints of a Troika programme of fiscal consolidation are noted, nonetheless the 

Commission believes budgetary choices are always open to decision-makers to ensure that economic, social 

and cultural rights of the most vulnerable groups are protected. 

  

Progress has been made to support and enhance the State’s accountability in respect of human rights 

infrastructure, for example extending the remit of the Ombudsman, the appointment of a Minister for 

Children and Youth Affairs and the creation of a dedicated children and family state agency, Tusla. 

 

The Commission welcomes commitments made by the Minister for Justice and Equality to introduce 

reformed domestic violence legislation and to ratify the Council of Europe's ‘Istanbul Convention' on 

preventing and combating violence against women and domestic violence by the end of 2015. The State has 

drawn up strategies to address discrimination and inequalities, however it is important to see these 

strategies implemented to improve the lives of those most impacted by inequality.   

  

The Constitutional rights of LGBT groups have been enhanced by the Marriage Equality referendum and its 

recent passage should support further progress specifically to address permitted discrimination under 

Section 37 of Employment Equality Acts. Indeed, the Commission believes that heightened public 

consciousness of equality issues in the aftermath of the referendum can build a foundation to widen and 

deepen awareness of discrimination and indignities suffered by other minority groups. The Commission 

believes that Article 13 of the Covenant has specific relevance in this regard, and recommends that human 

rights education form a key component of Civic, Social and Political Education (CPSE) and Social and Personal 

Health Education (SPHE) to embed human rights education at post-primary level. 

 

Additionally, the public sector duty to promote human rights, prevent discrimination and protect human 

dignity is highly significant for the health care sector, but has particular bearing on maternity care, 

intellectual disability and direct provision services. 
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The Commission further wishes to see legislative and administrative measures in respect of the rights of 

adults and children with physical and intellectual disabilities, and policies to address discrimination and 

exclusion experienced by migrant groups and Travellers. 

 

As the State moves to economic recovery, the Commission highlights budgetary tools which are available to 

set minimum standards to be achieved for the realisation of economic, social and cultural rights. The cost of 

a rapid fiscal adjustment to the country’s budget deficit from 14.4 per cent of Gross Domestic Product (GDP) 

to a target of 3 per cent of GDP has had adverse societal implications. 

  

The Commission echoes the view of former UN Special Rapporteur Magdalena Sepúlveda Carmona, in 

respect of the importance of adopting taxation policies that will avoid measures that might further endanger 

the enjoyment of human rights by those most at risk. 

  

Forthcoming budgetary choices will be an indicator of the State’s commitment to harness all available 

resources towards the fulfilment of its economic, social, and cultural rights obligations. 

 
 
 

 
Emily Logan 
Chief Commissioner of the Irish Human Rights and Equality Commission 
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Executive Summary 
 
 

Introduction 
 

The Irish Human Rights and Equality Commission (‘the Commission’ or ‘the IHREC’) is Ireland’s National 

Human Rights Institution (‘NHRI’), as established by the Irish Human Rights and Equality Commission Act 

2014 (‘2014 Act’).1 The Commission has a statutory remit to protect and promote human rights and equality 

in Ireland, to promote a culture of respect for human rights, equality and intercultural understanding, to 

promote understanding and awareness of the importance of human rights and equality, and to work 

towards the elimination of human rights abuses and discrimination.2 The Commission is tasked with 

reviewing the adequacy and effectiveness of law, policy and practice relating to the protection of human 

rights and equality in Ireland, and with making recommendations to Government on measures to 

strengthen, protect and uphold human rights and equality accordingly.3 In accordance with section 10(2)(h) 

of the 2014 Act, the Commission is mandated to consult with international bodies or agencies with a 

knowledge or expertise in human rights or equality. The IHREC welcomes the 2014 Act which underpins its 

establishment and which includes key provisions to enhance and ensure the institutional independence of 

the new Commission in full conformity with the UN Paris Principles.4 
 

The Commission welcomes the opportunity to provide this, its first Submission to a UN Committee as a new 

legal entity, to the United Nations Committee on Economic Social and Cultural Rights (‘the Committee’) in 

advance of its forthcoming examination of Ireland’s compliance with the International Covenant on 

Economic, Social and Cultural Rights (‘ICESCR’).5 This will be Ireland’s third examination since it ratified 

ICESCR in 1989. The IHREC notes that 13 years have passed since the State was last examined by the 

Committee.  
 

The IHREC notes that the State has taken a number of steps to strengthen its engagement with the UN 

Treaty Body monitoring process.  In this context, the Commission welcomes the establishment of an Inter-

Departmental Committee on Human Rights6 as a useful tool in reviewing the State’s obligations under the 

international reporting mechanisms.7 It also welcomes the newly established Sub-Committee on Human 

                                                        
1
 The Irish Human Rights and Equality Commission Act 2014 merged the former Irish Human Rights Commission and the former 

Equality Authority into a single enhanced body. 
2
 Section 10(1)(a)–(e) of the 2014 Act. 

3
 Section 10(2)(b) and section 10(2)(d) of the 2014 Act. 

4
 United Nations, Principles relating to the Status of National Institutions (The Paris Principles), adopted by General Assembly 

Resolution 48134 of 20 December 1993. The Paris Principles provide ‘The national institution shall have an infrastructure which is 
suited to the smooth conduct of its activities, in particular adequate funding. The purpose of this funding should be to enable it to 
have its own staff and premises, in order to be independent of the Government and not be subject to financial control which might 
affect its independence’.   

5
 The information contained in this Submission covers the period up to 1 May 2015. 

6
 Department of Foreign Affairs (DFA), ‘Minister Sherlock chairs First Meeting of the Inter-Departmental Committee on Human 

Rights’, [press release], 25 March 2015. The Committee comprises representatives from the Department of Justice and Equality, 
the Department of Social Protection, the Department of Finance, the Department of Jobs, Enterprise and Innovation, the 
Department of Transport, Tourism and Sport, the Department of Communications, Energy and Natural Resources, the Department 
of Arts, Heritage and the Gaeltacht and the Office of the Attorney General. 

7
 The establishment of the Committee reflects the recommendation by former UN High Commissioner for Human Rights, Navi Pillay 

who encouraged States ‘to establish or reinforce a standing national reporting and coordination mechanism’ which she stated 
‘should aim at facilitating both timely reporting and improved coordination in follow-up to treaty bodies‘ recommendations and 
decisions’. See N. Pillay (2012) Strengthening the United Nations human rights treaty body system: A report by the UN High 
Commissioner for Human Rights, Geneva: OHCHR, p. 85. 

 

https://www.dfa.ie/news-and-media/press-releases/press-release-archive/2015/march/minister-chairs-human-rights-committee/
https://www.dfa.ie/news-and-media/press-releases/press-release-archive/2015/march/minister-chairs-human-rights-committee/
http://www2.ohchr.org/english/bodies/HRTD/docs/HCReportTBStrengthening.pdf
http://www2.ohchr.org/english/bodies/HRTD/docs/HCReportTBStrengthening.pdf
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Rights and Equality.8 In light of these developments, the IHREC encourages the State to strengthen its 

engagement with the Treaty Body monitoring process by submitting its periodic reports on time to ensure 

that the Committee has the most up-to-date information available to it. The IHREC recommends the State 

takes steps to promote awareness of its obligations under ICESCR at Departmental level, as well as at 

Parliamentary level, including through the newly established Oireachtas (Irish Parliament) Sub-Committee 

on Human Rights and Equality. 
 

Part I – General Information 
 

The ICESCR and the Domestic Legal Framework 
 

Incorporation of the Covenant: The IHREC notes that despite previous Concluding Observations of the 

Committee9 calling on the State to incorporate the ICESCR, it has not yet taken steps to incorporate the 

Covenant. The Law Reform Commission is currently engaged in an examination of the application of 

international obligations in domestic law, with specific reference to Article 29.6 of the Constitution of Ireland 

in this context.10 The IHREC awaits the Law Reform Commission’s recommendations in this regard to 

determine how best to ensure all relevant articles of ICESCR are adequately and fully incorporated into 

Irish law. [IHREC Submission: Section 2.1]11 
 

In February 2014, the Convention on the Constitution12 strongly recommended amending the Constitution of 

Ireland to provide ‘that the State shall progressively realise economic, social and cultural rights, subject to 

maximum available resources and that this duty is cognisable by the Courts’13 using language reflective of 

the Covenant. The IHREC notes that the Government has not yet responded to the Convention’s 

recommendation,14 and it is unlikely that another referendum will be held in the lifetime of the current 

Government.15 The IHREC recommends the State considers the relevance of the recommendation of the 

                                                        
8
 See http://www.oireachtas.ie/parliament/oireachtasbusiness/committees_list/jde-committee/Sub-CommitteeonHumanRights/ for 

more details. The Sub-Committee will examine how issues, themes and proposals take account of human rights provisions. The 
focused membership of the Committee intends to work to ensure that any new legislation is human rights ‘proofed’. The sub-
Committee will report back to the Joint Oireachtas Committee on Justice, Defence and Equality on such topics and the extent to 
which compliance with the human rights of persons within the State is enhanced.  

9
 UN Committee on Economic, Social and Cultural Rights (1999) Concluding Observations of the Committee on Economic, Social and 

Cultural Rights: Ireland, Geneva: Office of the High Commissioner for Human Rights, para.9; UN Committee on Economic, Social 
and Cultural Rights (2002) Concluding Observations of the Committee on Economic, Social and Cultural Rights: Ireland, Geneva: 
Office of the High Commissioner for Human Rights, para.12. 

10
 See the website of the Law Reform Commission, http://www.lawreform.ie/welcome/6-international-law.383.html.  

11
 References in brackets refers to the relevant corresponding section in the full IHREC Submission to the Committee on Economic, 
Social and Cultural Rights on the Examination of Ireland’s Third Periodic Report under the International Covenant on Economic, 
Social and Cultural Rights. 

12
 The Convention on the Constitution was established in 2012 to consider eight key constitutional issues as determined by the 
Oireachtas including the reduction of the Presidential term of office to five years; lowering the voting age to 17 years; review of 
the Dáil electoral system; extending the right to vote in Presidential elections to citizens resident outside the State; provision for 
same-sex marriage; amending the clause on the role of women in the home and encouraging greater participation of women in 
public life; increasing the participation of women in politics; and the removal of the offence of blasphemy from the Constitution. 
Following completion of these mandated considerations, the Convention also considered two additional issues: Dáil reform and 
constitutional protection for economic, social and cultural rights. It comprised 100 members: 33 elected representatives, 66 
citizens randomly selected from the electoral register and an independent Chairperson. 

13
 The Convention on the Constitution, ‘Convention on the Constitution chooses (i) Dáil Reform and (ii) Economic, Social and Cultural 
rights for discussion at their final two meetings in February 2014’, [press release], 17 December 2013. The Convention on the 
Constitution (2014) Eighth Report of the Convention on the Constitution: Economic, Social and Cultural (ESC) Rights, p.6. This option 
was favoured by 85 per cent of Convention members. 

14
 The Terms of Reference of the Convention stated that the Government would respond to a recommendation of the Convention 
within four months of it being submitted. The Convention on the Constitution (2012) Terms of Reference of the Constitutional 
Convention are detailed in the Resolution of the Houses of the Oireachtas of July 2012. 

15
 An Taoiseach, Enda Kenny TD, Dáil Debates: Order of Business, 14 January 2015. 

http://www.oireachtas.ie/parliament/oireachtasbusiness/committees_list/jde-committee/Sub-CommitteeonHumanRights/
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWzVCXkRUT2pEFOZi2eiiYl7VXKfRPUfGRZT%2fwX5BChySLYWSQ5mpxkITtZSFBC0rIJK62FpUxA5z4hXkGeXEPAl5TwLwiUVsXKrvR7voEFMw
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWzVCXkRUT2pEFOZi2eiiYl7VXKfRPUfGRZT%2fwX5BChySLYWSQ5mpxkITtZSFBC0rIJK62FpUxA5z4hXkGeXEPAl5TwLwiUVsXKrvR7voEFMw
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWzVCXkRUT2pEFOZi2eiiYl4QVQpVorumRh1mLR4uEUs85CSEbWz4aeLz4QsjjcQGrq3cUjSQPYbuG2mkdAAAgC8UqBeT%2f7OXhzwREZ%2b8zKFM
http://www.lawreform.ie/welcome/6-international-law.383.html
https://www.constitution.ie/AttachmentDownload.ashx?mid=922d30df-2067-e311-877e-005056a32ee4
https://www.constitution.ie/AttachmentDownload.ashx?mid=922d30df-2067-e311-877e-005056a32ee4
https://www.constitution.ie/AttachmentDownload.ashx?mid=5333bbe7-a9b8-e311-a7ce-005056a32ee4
https://www.constitution.ie/Documents/Terms_of_Reference.pdf
https://www.constitution.ie/Documents/Terms_of_Reference.pdf
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Convention on the Constitution in its approach to the legal status of economic, social and cultural rights 

under Irish Law. [IHREC Submission: Section 2.1] 
 

Ratification of OP-CESCR: The IHREC welcomes Ireland’s signature of the Optional Protocol (OP-CESCR) in 

201216 but notes that it has not yet ratified the Protocol which could provide a potential alternative remedy 

for people subject to violations of their economic, social and cultural rights. The IHREC recommends the 

State takes steps to complete its ratification at the earliest opportunity. [IHREC Submission: Section 2.3] 
 

Justiciability of ESC Rights: Although the Committee has given clear direction on the domestic application 

of the Covenant,17 the Irish Superior Courts continue to express reluctance to rule in cases related to 

economic, social and cultural rights which could result in a cost to the State.18 However, the IHREC notes 

that the Courts have indicated that in exceptional cases where there has been a violation of a person’s 

human rights they have authority to make such an order.19 The Irish Government asserts that it meets its 

obligations to implement the Covenant ‘through policies aimed at improving the enjoyment of economic, 

social and cultural rights’ as in its view ‘this differentiated approach affords the best means of implementing 

Ireland’s obligations under the Covenant’.20 [IHREC Submission: Section 2.4] 
 

Accountability in the Context of Economic, Social and Cultural Rights: Since the State’s last 

examination by the Committee in 2002, Ireland’s national human rights and equality framework has been 

subject to significant change. The IHREC regrets that the State’s response to the financial crisis, resulting in 

the 2010 European Union (EU) – International Monetary Fund (IMF) financial assistance programme of €85 

billion, did not encompass a human rights or equality assessment in advance of introducing a programme of 

austerity measures.21 The IHREC is concerned at the State’s continued implementation of austerity 

measures, in the context of a regressive budget for 2015,22 despite the State’s exit of the bailout in 

December 2013. The Commission notes that existing Social Impact Assessments guidelines23 provide a 

useful mechanism to assess the likely impact of budgetary decisions on groups already susceptible to 

poverty and social exclusion. The IHREC recommends the State to invest in, develop and promote the 

wider use and publication of Social Impact Assessments as an effective monitoring tool for the impact of 

budgetary decision-making on the socio-economic status of people living in poverty in a range of policy 

areas. [IHREC Submission: Section 3] 

Additional Issues under Article 2: National human rights and equality infrastructure [IHREC Submission: 
Section 3.1]; Ombudsman bodies and the regulation of ESC rights [IHREC Submission: Section 3.2]; access to 
justice and the scope of Legal Aid [IHREC Submission: Section 3.2]; regulatory processes and ESC rights [IHREC 
Submission: Section 3.4]; and the National Action Plan on Business and Human Rights [IHREC Submission: 
Section 3.5]. 
 

                                                        
16

 Department of Foreign Affairs, ‘Ireland to Sign the Optional Protocol to the International Covenant’, [press release], 6 March 2012. 
17

 UN Committee on Economic, Social and Cultural Rights (1998) General Comment No. 9: The domestic application of the Covenant, 
3 December 1998, E/C.12/1998/24, para.10. 

18
 Sinnott v. Minister for Education [2001] 2 I.R. 545; O’Donnell (a minor) & Others v. South Dublin County Council [2007] 1 IEHC 2014; 
Jama v. Minister for Social Protection [2011] IEHC 379. 

19
 Sinnott v. Minister for Education [2001] 2 I.R. 545, p. 710;  

20
 O’Donnell (a minor) & Others v. South Dublin County Council [2007] 1 IEHC 2014. 

21
 IHRC (2013) Address by Des Hogan, Acting Chief Executive of the IHRC – Human Rights and Austerity in Ireland: response to CESR 
paper, 12-13 June 2013, Berlin/Brussels. 

22
 C. Keane, T. Callan, M. Savage et al (2014) Special Article - Distributional Impact of Tax, Welfare and Public Service Pay Policies: 
Budget 2015 and Budgets 2009-2015, Dublin: ESRI, p.7. 

23
 Office for Social Inclusion (2008) Guidelines for Poverty Impact Assessments, Dublin: Department of Social Protection. 

https://www.dfa.ie/news-and-media/press-releases/press-release-archive/2012/march/ireland-to-sign-the-optional-protocol/
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW%2bKyH%2bnXprasyMzd2e8mx4dQ97P%2faGGKfJFH9rwpw6cTUUR6IujQzSsxPX9s0ajOJFYmVxnpfiq3I%2f837skyPwv5hu29PWunpMbGNzdx8Q2m
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW%2bKyH%2bnXprasyMzd2e8mx4dQ97P%2faGGKfJFH9rwpw6cTUUR6IujQzSsxPX9s0ajOJFYmVxnpfiq3I%2f837skyPwv5hu29PWunpMbGNzdx8Q2m
http://www.ihrec.ie/download/pdf/address_by_des_hogan_at_nhri_austerity_seminar13_june_2013_brussels.pdf
http://www.ihrec.ie/download/pdf/address_by_des_hogan_at_nhri_austerity_seminar13_june_2013_brussels.pdf
http://www.esri.ie/__uuid/a169a36a-339e-424f-a5c6-44dd890e0fdb/QEC2014Win_SA_Keane.pdf
http://www.esri.ie/__uuid/a169a36a-339e-424f-a5c6-44dd890e0fdb/QEC2014Win_SA_Keane.pdf
http://www.socialinclusion.ie/documents/PIAGuidelineswithnewEU-SILCfigures_000.pdf
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Part II - Issues Related to the General Provisions of ICESCR 
 

Non-Discrimination and Equality (Article 2) 
 

Equality Impact of Austerity: One of the defining features of the recession in Ireland has been the 

introduction of austerity measures which have had a detrimental impact on a range of societal groups who 

are traditionally recognised as being disadvantaged. In fact, the IHREC notes that some of these groups have 

been the worst affected or may have become even more susceptible to unemployment, lower incomes, or 

poorer living standards.24 In particular, the significant growth in the youth unemployment rate and the 

gender dimension in the form of the ‘levelling down’ of the employment gap between men and women25 are 

direct outcomes of the downturn. A stagnation in labour market participation by women, the increase in the 

gender pay gap as well as the lack of adequate and affordable childcare options all contribute to the concern 

that ‘austerity policies will undermine hard-won progress on gender equality and will aggravate gender 

differences in employment’.26 At the same time, the higher unemployment level for immigrants than for Irish 

citizens, is attributed to the persistence of ‘pre-recession disadvantages’ rather than a direct cause of the 

recession.27 The IHREC urges the State to take concrete measures to address the high youth 

unemployment rate and ensure that any of its measures do not impact disproportionately on this already 

disadvantaged societal group. Moreover, due to the fall in employment rates generally and the drop in 

female participation rates specifically, the IHREC recommends the State to adopt measures to equalise the 

participation of women and men in the labour force. The State should also take steps to close the gender 

pay gap and ensure that women receive equal pay for equal work. [IHREC Submission: Section 4.5] 
 

National Mechanisms to Combat Racism and Discrimination against Ethnic Minorities: The IHREC 

regrets the failure of the State to renew the National Action Plan Against Racism (NPAR) which concluded in 

200828 and notes the loss of expertise following the closure of the National Consultative Committee on 

Racism and Interculturalism (NCCRI) in 2008.29 Although the IHREC is responsible for promoting 

interculturalism under the 2014 Act, as well as ensuring equal treatment under EU equality law,30 it does not 

consider itself to be the appropriate body to monitor racist incidents. The development of a new Integration 

Strategy is welcome but it must be accompanied by a clear strategy to successfully combat racism and 

xenophobia. In this context, the IHREC urges the State to ensure that the new Integration Strategy 

incorporates elements of both the NPAR and the previous Integration Strategy, in particular promoting 

positive social inclusion measures to combat racism, intolerance and xenophobia while at the same time 

nominating an appropriate body to monitor such incidents when they occur in order to formulate an 

evidence-based response. [IHREC Submission: Section 4.3] 
 

                                                        
24

 F. McGinnity, H. Russell, D. Watson, G. Kingston & E. Kelly (2014) Winners and Losers? The Equality Impact of the Great Recession 
in Ireland, Dublin: Equality Authority & Economic and Social Research Institute. 

25
 Ibid., p. 17. 

26
 H. Russell, F. McGinnity and G. Kingston (2014) Gender and the Quality of Work: From Boom to Recession, Dublin: Equality 
Authority & the Economic and Social Research Institute, p.54. 

27
 F. McGinnity, H. Russell, D. Watson, G. Kingston & E. Kelly (2014) Winners and Losers? The Equality Impact of the Great Recession 
in Ireland, Dublin: Equality Authority & Economic and Social Research Institute, p.13. 

28
 Steering Committee of the National Action Plan Against Racism (2009) National Action Plan Against Racism (NPAR) 2005-2008: Not 
an End – Just a Beginning, Dublin: Department of Justice, Equality and Law Reform.   

29
 The NCCRI was an independent expert body established in 1998. It sought to provide advice and to develop initiatives to combat 
racism and to work towards a more inclusive, intercultural society in Ireland. It closed at the end of 2008 following a cut to its 
budget.   

30
 Section 10(1), Irish Human Rights and Equality Act 2014 sets out that the IHREC is the ‘body designated for the purposes of 
Directive 2014/54/EU of the European Parliament and of the Council of 16 April 2014 on measures facilitating the exercise of rights 
conferred on workers in the context of freedom of movement for workers’.   

http://www.ihrec.ie/download/pdf/20141109163348.pdf
http://www.ihrec.ie/download/pdf/20141109163348.pdf
http://www.ihrec.ie/download/pdf/20141106220955.pdf
http://www.ihrec.ie/download/pdf/20141109163348.pdf
http://www.ihrec.ie/download/pdf/20141109163348.pdf
http://www.integration.ie/website/omi/omiwebv6.nsf/page/PCHK-7PNHH41312727-en/$File/NPAR%20Final%20Report%20Not%20an%20End%20Just%20a%20Beginning.pdf
http://www.integration.ie/website/omi/omiwebv6.nsf/page/PCHK-7PNHH41312727-en/$File/NPAR%20Final%20Report%20Not%20an%20End%20Just%20a%20Beginning.pdf
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The Equal Right of Men and Women to the Enjoyment of Economic and Social 
Rights (Article 3) 
Gender Equality: The IHREC acknowledges that while some limited progress has been made to further 

advance gender equality, Article 41.2 of the Irish Constitution continues to perpetuate stereotypical 

attitudes towards the role of women in Irish society despite repeated calls at both the national and 

international level to amend or remove it.31 Despite recommendations by the Convention on the 

Constitution and a subsequent report by a dedicated Departmental Task Force within the Department of 

Justice and Equality established to consider their implementation, it is unlikely that a referendum will take 

place on this issue in the lifetime of the current Government. The IHREC urges the State to publish the 

report of the Departmental Task Force as soon as possible to prevent further delay in progressing the 

repeated recommendations at the national and international level to amend or remove Article 41.2 of the 

Constitution. [IHREC Submission: Section 5.1] 

Additional Issues under Article 3: The reduction in funding for gender equality initiatives [IHREC 

Submission: Section 5.2]; the lack of women in leadership positions [IHREC Submission: Section 5.4]; historical 

abuse experienced by women and girls sent to the Magdalene Laundries [IHREC Submission: Section 5.5]; 

Mother and Baby Homes [IHREC Submission: Section 5.5]; survivors of symphysiotomy [IHREC Submission: 

Section 5.5]; and the current repercussions of the Marriage Bar for women’s social security entitlements 

[IHREC Submission: Section 5.5].  

Part III – Issues Related to Specific Provisions of ICESCR 

The Right to Work and Just and Favourable Conditions of Work (Articles 6 – 8) 

Zero Hour Contracts: Under ICESCR, the State is obliged to ensure that everyone has the right to ‘just and 

favourable conditions of work’, including ‘fair wages and equal remuneration for work of equal value’ which 

will allow them ‘a decent living for themselves and their families’.32 However, employment contracts with 

unspecified hours of work, more commonly referred to as ‘zero hour’ contracts, have become a feature of 

work for many individuals without a permanent or fixed-term work contract that stipulates the number of 

hours they will be working per week.33 The IHREC is concerned that the lack of specified and secure hours of 

work is leading to insecurity of income and uncertain employment situations for many employees working 

31
 Recommendations have been made by the following bodies: Commission on the Status of Women (1993) Report of the Second 
Commission on the Status of Women, Dublin: Government Publications, p.27; Constitution Review Group (1996) Report of the 
Constitution Review Group Dublin: Government Publications, pp.333-334; The All-Party Oireachtas Committee on the Constitution 
(2006) Tenth Progress Report: The Family, Dublin: Government Publications, p.127; UN Human Rights Committee, Concluding 
Observations on Ireland’s Third Periodic Report, CCPR/C/IRL/CO/3, 2008, para.10; UN Human Rights Committee (2014) Concluding 
Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, para.7; Committee on the Elimination of Discrimination against 
Women (2005) Concluding Comments: Ireland, CEDAW/C/IRL/CO/4-5, 2005, paras 24–25; IHRC (2005) Report to the UN Committee 
on the Elimination of Discrimination Against Women (CEDAW), Dublin: IHRC, p.2; IHRC (2014) Submission to the UN Universal 
Periodic Review Mid-Term Report, Dublin: IHRC, p.3; IHREC Designate (2014) Submission to the UN Human Rights Committee on the 
Examination of Ireland’s Fourth Periodic Review under the International Covenant on Civil and Political Rights, Dublin: IHREC 
Designate, paras. 36 – 37. 

32
 A recent strike of up to 6,000 workers in 109 Dunnes Stores outlets attracted significant media and political attention due to a 
campaign organised by Mandate Trade Union calling on the company to provide decent working conditions for its employees. In 
particular the Trade Union and its members called for ‘secure hours and earnings; job security; fair pay for all Dunnes workers; and 
the right to trade union representation’. Minister for State with Responsibility for Small Businesses and Collective Bargaining, 
Gerald Nash TD, gave a commitment to the workers that collective bargaining legislation would be introduced in 2015. Mandate 
Trade Union, ‘Minister gives Dunnes workers collective bargaining commitment’, [press release], 3 April 2015.   

33
 Section 18(1) of the Organisation of Working Time Act 1997 allows for zero hour contracts, requiring a person to make himself or 
herself available to work for the employer for a certain number of hours per week, as and when the employer requires him or her 
to do so, or both a certain number of hours and otherwise as and when the employer requires him or her to do so. 

http://archive.constitution.ie/reports/crg.pdf
http://archive.constitution.ie/reports/crg.pdf
http://archive.constitution.ie/reports/10th-Report-Family.pdf
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS99fxeUyk6XJmw8%2fBHKCkVbmhK9BiWI5Wok8wm7ZwrV74ZVllcYiNBlDLttyHZi4n2mTJwMGgrPsTIssIwphnMP
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS99fxeUyk6XJmw8%2fBHKCkVbmhK9BiWI5Wok8wm7ZwrV74ZVllcYiNBlDLttyHZi4n2mTJwMGgrPsTIssIwphnMP
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS9yIqPEMRvxx26PpQFtwrk%2bhtvbJ1frkLE%2bCPVCm6lW%2bYjfrz7jxiC9GMVvGkvu2UIuUfSqikQb9KMVoAoKkgSG
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS9yIqPEMRvxx26PpQFtwrk%2bhtvbJ1frkLE%2bCPVCm6lW%2bYjfrz7jxiC9GMVvGkvu2UIuUfSqikQb9KMVoAoKkgSG
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=dtYoAzPhJ4NMy4Lu1TOebCwhwRbA%2bDSKmQePpgHFEEeS0UGxsHvXM%2bJmPds%2bkwcgsvBT6e8FToT%2b13kubDcdjCRlDwadgziT9y9EBrTysmJ4C%2fkeTzQAlmEJw9Uc7aCW
http://www.ihrec.ie/publications/list/ihrc-submission-to-the-irish-government-in-prepara/
http://www.ihrec.ie/publications/list/ihrc-submission-to-the-irish-government-in-prepara/
http://www.ihrec.ie/download/pdf/ihrc_submission_to_upr_midterm_review.pdf
http://www.ihrec.ie/download/pdf/ihrc_submission_to_upr_midterm_review.pdf
http://www.ihrec.ie/publications/list/ihrec-designate-report-on-iccpr-june-2014/
http://www.ihrec.ie/publications/list/ihrec-designate-report-on-iccpr-june-2014/
http://mandate.ie/News/Mandate/1102/minister-gives-dunnes-workers-collective-bargaining-commitment.aspx
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under these conditions.34 In the absence of comprehensive and up-to-date information on the prevalence 

and impact of zero hour contracts in Ireland, the Commission welcomes the State’s appointment of a 

research team to study the use of zero hours and low hours contracts in consultation with key stakeholders 

including employees, employers, Government Departments and Trade Unions.35 The IHREC recommends 

that in examining the legislative provisions and policy surrounding these types of contracts, it should be 

ensured that all workers receive fair wages and can earn a decent living for themselves and their families. 

[IHREC Submission: Section 6.1] 

Employment for Persons with Disabilities: The IHREC notes with concern that people with disabilities are 

much more likely to be unemployed or if they are in employment, to work part-time.36 This situation has 

deteriorated since 2004 as the unemployment rate for persons with disabilities rose from 8 per cent to 22 

per cent in 2010.37 Given that the cost of living for people with disabilities is almost one-third higher than 

that of the general population, and disability-related social security payments do not reflect additional 

expenses,38 it is essential that the proposed Comprehensive Employment Strategy for People with a Disability 

addresses the issue of an adequate income for people falling within its remit. The IHREC recommends that 

the State publish the Comprehensive Employment Strategy for People with a Disability at the earliest 

opportunity. The strategy must take account of and reflect the higher cost of living for persons with 

disabilities. [IHREC Submission: Section 6.2] 

Forced labour and trafficking: Although Irish law prohibits forced labour,39 the IHREC notes that a recent 

High Court decision concerning the protection of an alleged victim of human trafficking in which the IHREC 

assisted the High Court as amicus curiae,40 determined that the current administrative scheme for 

identifying and protecting victims of human trafficking is ‘inadequate’ in the context of the State’s 

obligations under European Union (EU) law.41 Furthermore, the Council of Europe’s Group of Experts on 

Action against Trafficking in Human Beings (GRETA) has recommended that the Irish Government should 

place the protection of victims of trafficking on a statutory footing.42 Both GRETA and the UN Human Rights 

Committee have expressed concern at the placement of suspected victims of trafficking in Direct Provision 

34
 Mandate Trade Union which represents over 40,000 workers in the bar, retail and administrative work sector found in a 2012 
behaviour and attitudes survey that only one third of respondents had stable working hours. Mandate Trade Union (2012) Decent 
Work? The Impact of the Recession on Low-Paid Workers, Mandate, p.4. In the Third Quarter of 2014, Ireland had the third highest 
rate of underemployed part-time workers of the EU Member States, at 5.7 per cent (EU average in the 28 Member States was 4 
per cent). Eurostat, Underemployment and potential additional labour force statistics, data from January 2015. 

35
 Department of Jobs, Innovation and Enterprise, ‘Minister Nash appoints University of Limerick to carry out study on Zero Hours 
Contracts’, [press release], 9 February 2015. 

36
F. McGinnity, H. Russell, D. Watson et al (2014) Winners and Losers? The Equality Impact of the Great Recession in Ireland, Equality
Authority and ESRI, p.35.

37
D. Watson, G. Kingston and F. McGinnity (2013) Disability in the Irish Labour Market: Evidence from the QHNS Equality Module
2010, Dublin: Equality Authority and ESRI, p. 19.

38
The additional cost of living with a disability in 2010 was calculated to be 30 to 33 per cent of a person’s average weekly income 
based on 2001 social security rates. J. Cullinan, B. Gannon and S. Lyons (2010) ‘Estimating the Extra Cost of Living for People with 
Disabilities’, Health Economics published online June 2010: doi: 10.1002/hec.1619 cited in D. Watson & B. Nolan (2011) A Social
Portrait of People with Disabilities, Dublin: ESRI and Department of Social Protection, p. 28.

39
Section 1, Criminal Law (Human Trafficking) Act 2008 as amended by the 2013 Act defines ‘forced labour’ as ‘work or service which 
is exacted from a person under the menace of any penalty and for which the person has not offered himself or herself voluntarily’
but includes a number of exemptions such as military service.

40
P. v. The Chief Superintendent of the Garda National Immigration Bureau, the DPP, Ireland and the Attorney General [2015] IEHC
222.

41
The EU Directive referred to is Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing
and combating trafficking in human beings and protecting its victims.

42
GRETA (2013) Report concerning the implementation of the Council of Europe Convention on Action against Trafficking in Human
Beings by Ireland: First Evaluation Round, Strasbourg: Council of Europe, pp.52–3.

http://issuu.com/mandate/docs/mandate_decent_work_report_2012
http://issuu.com/mandate/docs/mandate_decent_work_report_2012
http://ec.europa.eu/eurostat/statistics-explained/index.php/Underemployment_and_potential_additional_labour_force_statistics
http://www.djei.ie/press/2015/20150209.htm
http://www.djei.ie/press/2015/20150209.htm
http://www.ihrec.ie/download/pdf/20141109163348.pdf
http://www.ihrec.ie/download/pdf/disabilityintheirishlabourmarketevidencefromtheqnhsequalitymodule2010.pdf
http://www.ihrec.ie/download/pdf/disabilityintheirishlabourmarketevidencefromtheqnhsequalitymodule2010.pdf
http://www.socialinclusion.ie/documents/2011-09-21_SocPortraitPWDReportforWebsite.pdf
http://www.socialinclusion.ie/documents/2011-09-21_SocPortraitPWDReportforWebsite.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0036&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0036&from=EN
http://www.coe.int/t/dghl/monitoring/trafficking/docs/Reports/GRETA_2013_15_FGR_IRL_public_en.pdf
http://www.coe.int/t/dghl/monitoring/trafficking/docs/Reports/GRETA_2013_15_FGR_IRL_public_en.pdf
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accommodation where they may be placed at further risk of harm.43 Moreover, the IHREC notes its concern 

at the low number of victims of labour exploitation identified since the relevant law was first enacted in 

2008, as well as the failure on the part of the State to prosecute or convict any traffickers under this 

legislation as outlined in the State’s response to the Committee’s List of Issues.44 The IHREC calls on the 

State to take immediate action to rectify the inadequacies in the administrative system and put in place a 

statutory scheme for the identification and protection of alleged victims of trafficking in line with the 

relevant EU law. The IHREC also recommends the State consider and implement the recommendations of 

GRETA. [IHREC Submission: Section 6.3] 

The Right to Social Security (Article 9) 

Conditionality of Social Security Payments: Since 2011, unemployed jobseekers, lone parents and young 

people have all been subject to stricter social security controls. Sanctions in the form of weekly reductions of 

payments; payments suspended for up to nine weeks; or recipients being completely disqualified, have been 

introduced for recipients of jobseekers payments who are not deemed to have co-operated or engaged with 

the social welfare system. The use of sanctions has increased tenfold since these changes were first 

introduced in 2011; they have increased from fewer than 400 at that time to more than 4000 in 2014.45 

Changes to the eligibility criteria for the One Parent Family Payment (OPFP),46 which is designed to support 

single parents on low incomes, has significantly affected lone parents, the majority of whom are women.47 

Despite the clear absence of adequate and affordable childcare, from July 2015, lone parents whose 

youngest child is seven years or over, will be allowed to seek part-time work while those with children aged 

14 years or older will be required to seek and accept full-time work under the same condition and rules that 

apply to single people with no children. The final group to be disproportionately impacted by additional 

conditions are young jobseekers under the age of 26 years as they have been subject to a number of age-

related payment reductions. Moreover, the 2014 Youth Guarantee will increase sanctions for young people 

under 26 years who are not considered to have engaged with the system. The IHREC recommends that the 

State implement social security sanctions in a transparent and accountable manner and regularly review 

their use to ensure that they are not causing increased poverty and exclusion for vulnerable groups. 

[IHREC Submission: Section 7.3] 

43
 Ibid., p. 46; UN Human Rights Committee (2014) Concluding Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, at 
para. 20. Note that Ireland has obligations of prevention and obligations to provide support services to victims under the Council of 
Europe Convention on Action against Trafficking and EU Directive 2011/36/EU of the European Parliament and of the Council of 5 
April 2011 on preventing and combatting trafficking in human beings and protecting its victims. 

44
 Government of Ireland (2015) CESCR: Reply of Ireland to the List of Issues in relation to its third periodic report, Geneva: OHCHR, 
para. 40. 

45
M.P. Murphy (2015) JobBridge Time to Start Again: A proposal to reframe, restrict and resize Irish Internship Policy, Dublin:
Mandate Trade Union, p. 26.

46
OPFP is a means-tested payment for men and women under the age of 66 who are bringing up children without the support of a
partner. Prior to the introduction of changes in 2012, a lone parent could qualify for the payment up until his or her youngest child 
reached the age of 18. Since the introduction of the amendments to the scheme, the age threshold for the youngest child of new
applicants reduced from 18 to 14 years in 2012, 12 years in 2013, 10 years in 2014 and it is due to fall to 7 years in July 2015. At the 
end of January 2015 there were approximately 69,700 OPFP recipients and it is expected that 30,200 will lose entitlement to the 
payment in July 2015 although it is expected that the majority of them will transition onto another payment such as Family Income 
Supplement (FIS) paid to low income families or Jobseekers Allowance. For details see Minister for Social Protection, Joan Burton 
TD, Parliamentary Questions: Written Answers, [9291/15], 5 March 2015.

47
Government of Ireland (2012) Census 2011 Profile 5: Households and Families, Dublin Stationery Office, p.22. Census 2011
recorded 215,315 single-parent families of which 186,284 were headed by mothers and 29,031 were headed by fathers.

http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS9yIqPEMRvxx26PpQFtwrk%2bhtvbJ1frkLE%2bCPVCm6lW%2bYjfrz7jxiC9GMVvGkvu2UIuUfSqikQb9KMVoAoKkgSG
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0036&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0036&from=EN
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fIRL%2fQ%2f3%2fAdd.1&Lang=en
http://www.impact.ie/wp-content/uploads/2015/04/JobBridgeReport2015.pdf
http://www.cso.ie/en/media/csoie/census/documents/census2011profile5/Profile,5,Households,and,Families,full,doc,sig,amended.pdf
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The Right to Protection of the Family, Mothers and Children (Article 10) 
 

Protection against Domestic and Gender-Based Violence: While some civil remedies exist for victims 

of domestic violence, there continues to be no specific criminal code dealing with the crime of domestic 

violence and no statutory definition of domestic violence in the Irish legal framework.48 The IHREC is 

concerned that despite the prevalence of domestic violence in Ireland,49 the 2014 Garda Inspectorate Report 

found that crimes of domestic violence are recorded incorrectly as non-crimes and that there was a ‘high 

number of calls to domestic incidents with low volume of arrests recorded’.50 Funding for domestic violence 

support services has been severely reduced during the recession with refuges reporting a lack of spaces 

despite an increase in demand.51 Affordability of legal assistance52 and a lack of consistency in legal 

proceedings53 remain live issues. The IHREC welcomes the commitments made by the Minister for Justice 

and Equality to introduce consolidated and reformed domestic violence legislation; to ratify the Council of 

Europe's Convention on preventing and combating violence against women and domestic violence (the 

‘Istanbul Convention’); to finalise a second National Strategy for Tackling Domestic, Sexual And Gender-

Based Violence; and to transpose and implement EU Directive 2012/29/EU establishing minimum standards 

on the rights, support and protection of victims of crime (the ‘Victims’ Directive’).54 The IHREC recommends 

that the State prioritise the consolidation and reform of domestic violence legislation and put in place the 

updated National Strategy for Tackling Domestic, Sexual and Gender-based violence with the appropriate 

necessary supports in the form of the recommended number of spaces in refuges for victims of domestic 

violence. The Commission also recommends that the State ratify the Istanbul Convention as a matter of 

priority. [IHREC Submission: Section 8.2] 
 

The Right to an Adequate Standard of Living (Article 11) 
 

The Right to Adequate Housing: There is no comprehensive right to housing enshrined in Irish law, but 

specific entitlements to social housing and housing supports are set out in legislation and regulations.55 

                                                        
48

 Safe Ireland (2014) ‘The lawlessness of the home’: Women’s experiences of seeking legal remedies to domestic violence and abuse 
in the Irish legal system, Athlone: Safe Ireland, p. 74. Safe Ireland is the national network of women’s refuges. 

49
 The EU Fundamental Rights Agency (FRA) in an EU-wide survey found that in Ireland 26 per cent of women over 15 indicated that 
they had experienced physical or sexual abuse by a partner or ex-partner and 12 per cent had been subject to stalking. In Ireland 
only 28 per cent of serious incidents involving violence perpetrated by a current partner came to the attention of the police while 
only 24 per cent of these cases perpetrated by a non-partner received police attention. EU FRA (2014) Violence against women: an 
EU-wide survey, Main Results, Vienna: EUFRA, pp.28, 61 and 83. 

50
 Garda Síochána Inspectorate (2014) Report of the Garda Síochána Inspectorate: Crime Investigation Report, Dublin Garda Síochána 
Inspectorate, p.17. 

51
 Safe Ireland (2014) Safety in a time of crisis: Priorities for protection women and children impacted by domestic violence, Athlone: 
Safe Ireland, p.6. Demand for services in 2012 increased by 36 per cent since the onset of the recession in 2008 while State funding 
was reduced by 14 per cent overall. 

52
 Civil legal aid is available on a means-tested basis and in cases of domestic violence this is prioritised. However, long waiting lists 
for law centres may cause delays in relation to other family-related proceedings. See Safe Ireland (2014) ‘The lawlessness of the 
home’: Women’s experiences of seeking legal remedies to domestic violence and abuse in the Irish legal system, Athlone: Safe 
Ireland, p.85. 

53
 Ibid., Chapter 3. 

54
 These commitments were all made by the Minister for Justice and Equality, Frances Fitzgerald TD, in a Dáil Statement on opposing 
domestic violence, 18 December 2014. 

55
 For example: Section 10 of Housing Act 1988 provides for the provision of accommodation by housing authorities for those who 
are homeless and Part 4 of the Housing (Miscellaneous Provisions) Act 2014 provides for the administration of the Housing 
Assistance Payment (HAP). In February 2014, the Convention on the Constitution recommended that the right to housing be 
inserted into the Constitution of Ireland. See Convention on the Constitution (2014) Eighth Report of the Convention on the 
Constitution: Economic, Social and Cultural Rights, Dublin: Convention on the Constitution, p.6. Also the State has opted-out of the 
right to housing provision of the Revised European Social Charter, see Department of the European Social Charter Directorate 
General Human rights and the Rule of Law, ‘Ireland and the European Social Charter: Factsheet’, January 2015, Strasbourg: Council 
of Europe. 

http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://fra.europa.eu/sites/default/files/fra-2014-vaw-survey-main-results-apr14_en.pdf
http://fra.europa.eu/sites/default/files/fra-2014-vaw-survey-main-results-apr14_en.pdf
http://www.gsinsp.ie/index2.php?option=com_docman&task=doc_view&gid=243&Itemid=152
http://www.safeireland.ie/wp-content/uploads/Safe-Ireland-Safety-in-a-Time-of-Crisis-.pdf
http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://www.cosc.ie/en/COSC/Pages/RD14000025
http://www.cosc.ie/en/COSC/Pages/RD14000025
https://www.constitution.ie/AttachmentDownload.ashx?mid=5333bbe7-a9b8-e311-a7ce-005056a32ee4
https://www.constitution.ie/AttachmentDownload.ashx?mid=5333bbe7-a9b8-e311-a7ce-005056a32ee4
http://www.coe.int/t/dghl/monitoring/socialcharter/CountryFactsheets/Ireland_en.pdf
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Reduced incomes,56 over-indebtedness,57 increased housing costs58 and housing shortages,59 have all led to 

an increase in homelessness and in particular, family homelessness.60 Rent Supplement, a social security 

payment, has become a default long-term housing support in the absence of adequate social housing to 

accommodate the significant households in need of assistance.61 The IHREC considers that the introduction 

of a Housing Assistance Payment (HAP)62 to provide a more sustainable housing support for people on low 

incomes will go some way to addressing the affordability issue, but in a climate of rising rents and house 

prices, more must be done to address the lack of available housing in both the social housing and private 

rented sectors.63 Another housing issue noted by the IHREC is the lack of culturally appropriate housing for 

the Traveller community which under ICESCR, should be progressively realised by the State. Furthermore, 

Travellers continue to experience difficulties with eviction and criminalisation in relation to 

accommodation.64 The IHREC recommends that the State monitor the efficacy of the Housing Assistance 

Payment and ensure that it is achieving its objective in ensuring that people on low incomes can access 

appropriate housing in the longer-term. The IHREC recommends that the State take measures to ensure 

that affordable housing is available and is of sufficient quality in order to fully comply with its obligations 

under the ICESCR. The IHREC also recommends that the State should take further steps to progressively 

realise the right to culturally appropriate housing for Traveller families in consultation with each 

individual family. [IHREC Submission: Sections 9.2 and 9.3] 
 

Direct Provision: The system of ‘Direct Provision’ was established in the year 2000 to provide direct 

support to asylum seekers by way of accommodation, food and a weekly allowance while their applications 

for protection are processed.65 While the Government originally envisaged that a person would remain in 

the Direct Provision system on ‘a short-term basis’, it has instead turned into a protracted process for those 

awaiting a decision on their asylum claim who can often wait for years before a decision is made.66 The 

                                                        
56

 Central Statistics Office (CSO) (2013) Quarterly National Household Survey: Effect on Households of the Economic Downturn, 
Quarter 3 2012, Dublin and Cork: CSO, p.2; B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great 
Recession in Ireland – An Analysis of the CSO Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: 
Department of Social Protection, pp.1–2. 

57
 B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great Recession in Ireland – An Analysis of the CSO 
Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: Department of Social Protection, pp.4-5. 

58
 Private Residential and Tenancies Board (PRTB) (2014) The PRTB Rent Index – Quarter 4 2014, Dublin: PRTB. The report shows that 
there was an annual 5.8 per cent increase in rents nationally between 2013 and 2014 while rents in Dublin rose by 9.6 per cent in 
the same period. B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great Recession in Ireland – An 
Analysis of the CSO Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: Department of Social 
Protection, p. 14. In 2004, 23 per cent of people considered ‘housing costs a heavy burden’ but by 2011, this had risen to almost 35 
per cent. 

59
 Housing Agency (2014) Housing Supply Requirements in Ireland’s Urban Settlements 2014 – 2018: Overview, Dublin: Housing 
Agency & Future Analytics, p.3. This report estimates that between 2014 and 2018, almost 80,000 residential units in total will be 
required to meet demand. 

60
 Minister for the Environment, Community and Local Government, Alan Kelly TD, Parliamentary Questions: Written Answers, 
[12382/15], 26 March 2015. In March 2015, official statistics recorded that there were 371 families living in emergency 
accommodation in the Dublin region alone. The Homeless Agency has estimated that 32 families become homeless each month. 

61
 Department of Social Protection (DSP) (2015) Maximum Rent Limit Analysis and Findings Report: February 2015, Dublin: DSP, p.2. 
Out of 71,500 Rent Supplement recipients, 48,000 were long-term recipients. 

62
 Part 4, Housing (Miscellaneous Provisions) Act 2014. 

63
 Department of Social Protection (DSP) (2015) Maximum Rent Limit Analysis and Findings Report: February 2015, Dublin: DSP. 

64
 The criminalisation of trespassing on land in the Housing (Miscellaneous Provisions) Act 2002 continues to disproportionately 
affect Travellers. 

65
 For the purposes of this report an asylum seeker is a person who seeks refugee status, subsidiary protection or leave to remain. 
See IHREC (2014) Policy Statement on the System of Direct Provision in Ireland, Dublin: IHREC.   

66
 According to official statistics, in January 2015 of the 4382 residents in Direct Provision, more than half had lived in Direct 
Provision for more than three years with 28 per cent of all residents living in the system for more than six years. The average 
length of stay in Direct Provision was four years. Statistics Unit, Reception and Integration Agency (2015) Monthly Statistics: 
January 2015, Dublin: Department of Justice and Equality, p.19.   

http://www.cso.ie/en/media/csoie/releasespublications/documents/labourmarket/2012/QNHSeconomicdownturnq32012.pdf
http://www.cso.ie/en/media/csoie/releasespublications/documents/labourmarket/2012/QNHSeconomicdownturnq32012.pdf
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://www.prtb.ie/docs/default-source/default-document-library/prtb-quarter-4-2014-report-25th-march-2015-final.pdf?sfvrsn=2
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://www.socialinclusion.ie/documents/2014-04-24_TechnicalPaperOnEconomicStress_pap_FINAL.pdf
http://housing.ie/Housing/media/Media/Publications/Future-Housing-Supply-Requirements-Report.pdf
http://www.welfare.ie/en/downloads/Maximum%20Rent%20Limit%20Analysis%20and%20Findings%20Report%20February%202015.pdf
http://www.welfare.ie/en/downloads/Maximum%20Rent%20Limit%20Analysis%20and%20Findings%20Report%20February%202015.pdf
http://www.ihrec.ie/download/pdf/ihrec_policy_statement_on_direct_provision_10dec14.pdf
http://www.ria.gov.ie/en/RIA/RIA%20Monthly%20Report%201-2015.pdf/Files/RIA%20Monthly%20Report%201-2015.pdf
http://www.ria.gov.ie/en/RIA/RIA%20Monthly%20Report%201-2015.pdf/Files/RIA%20Monthly%20Report%201-2015.pdf
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impact of Direct Provision on a resident’s quality of life is an issue of concern given that they are denied the 

right to work;67 and are prevented from accessing mainstream social security payments;68 and concerns have 

also been raised about the adequacy of the accommodation provided.69 Furthermore, residents of the Direct 

Provision centres have little control over their everyday life, which impacts negatively on their family life70 

and their mental health.71 In this context, the IHREC welcomes the establishment in October 2014 of a 

Working Group which has been tasked with identifying actions and making recommendations to improve 

existing arrangements for asylum seekers to ensure ‘greater respect for the dignity of persons in the system 

and improving their quality of life by enhancing the support and services currently available’.72 The IHREC 

welcomes and supports the publication of the General Scheme of the International Protection Bill 2015 

which it hopes will address the delays in the asylum determination procedure by introducing a single 

procedure.73 However, while the system remains in place, the IHREC reiterates its recommendation that 

the basis for Direct Provision be placed on a statutory footing and recommends the introduction of a time 

limited period between 6 and 9 months after which any person who has not yet received a decision, on 

either first instance or appeal, should be able to leave Direct Provision, live independently, access relevant 

social security payments and employment.  The Commission regrets the delay in the publication of the 

Working Group’s report and calls for its immediate publication with a timeline for the implementation of 

its recommendations. The IHREC further recommends that families be moved out of Direct Provision 

centres and enabled to access self-catering accommodation at the earliest possible opportunity, and any 

new families not be accommodated in Direct Provision. 

  

                                                        
67

 Ireland opted out of both the EU Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the 
reception of asylum seekers or the Recast Reception Conditions Directive 2013/33/EU. The Recast Reception Conditions Directive 
specifically requires that asylum seekers be granted a limited right to work where first-instance decisions have not been made 
within nine months.   

68
 A ‘right to reside’ test was introduced in December 2009. S15 of the Social Welfare and Pensions (No. 2) Act 2009 amends Section 
246 of the Social Welfare Consolidation Act 2005 by inserting s.246(5), which provides that a person who does not have a right to 
reside in the State shall not be regarded as being habitually resident in the State.   

69
 E. Quinn and C. Joyce (2014) The Organisation of Reception Centres for Asylum Seekers in Ireland, Dublin: European Migration 
Network; G. Shannon (2012), Fifth Report of the Rapporteur on Child Protection, Dublin: Department of Children and Youth Affairs, 
pp. 31–32; Free Legal Advice Centres (FLAC) (2009) One Size Doesn’t Fit All: A legal analysis of the direct provision and dispersal 
system in Ireland, 10 years on, Dublin: FLAC, pp. 89–92; Nasc, the Irish Immigrant Support Centre (2008) Hidden Cork: The 
Perspectives of Asylum Seekers on Direct Provision and the Asylum Legal System, Cork: Nasc, p.22; C. Breen (2008) ‘The Policy of 
Direct Provision in Ireland: A Violation of  Asylum Seekers’ Right to an Adequate Standard of Housing’, International Journal of 
Refugee Law, 20, no.4: 611–636. 

70
 UN Office of the High Commissioner for Human Rights (OHCHR) (2011) Report of the UN Independent Expert on Extreme Poverty 
and Human Rights, Magdalena Sepúlveda Carmona: Mission to Ireland, Geneva: OHCHR, para. 90. The independent expert 
reminds Ireland that asylum seekers and refugees must be guaranteed the enjoyment of all human rights, including the right to 
privacy and family life, an adequate standard of living, and adequate standards of physical and mental health rights that 
complement the provisions of the 1951 Convention relating to the Status of Refugees, at para. 91.   

71
 Council of Europe: European Commission Against Racism and Intolerance (ECRI) (2013) ECRI Report on Ireland (fourth monitoring 
cycle), Strasbourg: Council of Europe, para. 115.   

72
 Department of Justice and Equality (2014) Working Group to report to Government on improvements to the protection process, 
including Direct Provision and supports to asylum seekers: Terms of Reference, Dublin: Department of Justice and Equality.   

73
 Under the current arrangements, in order to gain international protection in Ireland a person has to make claim asylum under the 
Refugee Act 1996 and if that claim is unsuccessful, he or she has to apply for subsidiary protection afterwards. Ireland is the only 
EU Member State without a single procedure to determine claims for refugee status and subsidiary protection at the same time in 
order to issue one single decision on a person’s claim for protection. See UNCHR Ireland, ‘UNHCR welcomes Single Procedure 
Scheme’ [press release], 25 March 2015.   

http://emn.ie/files/p_20140211023423The%20Organisation%20of%20Reception%20Facilities%20for%20Asylum%20Seekers.pdf
http://www.dcya.gov.ie/documents/publications/5RapporteurRepChildProtection.pdf
http://www.flac.ie/download/pdf/one_size_doesnt_fit_all_full_report_final.pdf
http://www.flac.ie/download/pdf/one_size_doesnt_fit_all_full_report_final.pdf
http://www.nascireland.org/wp-content/uploads/2012/02/dp_report.pdf
http://www.nascireland.org/wp-content/uploads/2012/02/dp_report.pdf
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/132/17/PDF/G1113217.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/132/17/PDF/G1113217.pdf?OpenElement
http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Ireland/IRL-CbC-IV-2013-001-ENG.pdf
http://www.coe.int/t/dghl/monitoring/ecri/Country-by-country/Ireland/IRL-CbC-IV-2013-001-ENG.pdf
http://www.justice.ie/en/JELR/Pages/WP14000337
http://www.justice.ie/en/JELR/Pages/WP14000337
http://www.unhcr.ie/news/irish-story/unhcr-welcomes-single-procedure-scheme
http://www.unhcr.ie/news/irish-story/unhcr-welcomes-single-procedure-scheme
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The Right to Health (Article 12) 
 

Adequate Quality and Oversight in relation to the Right to Health: The IHREC recognises the 

important work carried out by the Health Information and Quality Authority (HIQA) in providing oversight 

and guidance on standards for a range of healthcare services including public hospitals.74 In particular, the 

Commission notes that HIQA’s reports have uncovered shortfalls in the standards of hygiene and sanitation 

in certain hospitals and a specific concern has arisen in relation to a number of maternity services in the 

State, which has led to investigations by HIQA,75 the Chief Medical Officer76 and in some cases internal 

reviews by hospital management.77 Since the IHREC made its full submission to the Committee at the 

beginning of May 2015, HIQA has published its report into one particular hospital which has experienced a 

relatively high rate of perinatal deaths since 2006.78 The Ombudsman has also noted the relatively low 

number of complaints about public hospitals and launched an investigation into this in 2014.79 In this 

context, the Commission highlights the Committee’s General Comment No. 14 which outlines the 

obligation on the State to put in place measures to improve child and maternal health in line with Article 

12(2) of the Covenant, which provides that the State should strive ‘for the reduction of the stillbirth rate 

and of infant mortality and for the healthy development of the child’.80 It welcomes steps taken by the 

State to improve the quality of healthcare, address deficiencies in the system and develop indicators to 

monitor the provision of adequate services and programmes. The IHREC is encouraged by the expressed 

intent by HIQA to use a rights-based approach in developing its guidelines and carrying out its inspections. 

[IHREC Submission: Section 10.4] 
 

The Right to the Highest Attainable Standard of Mental Health for Children: The IHREC 

acknowledges the significant reduction in the number of children and young people admitted to adult 

psychiatric wards in recent years and the Mental Health Commission’s target that from the end of 2011, no 

individual under 18 should be treated in an adult facility.81 However, the IHREC regrets that in spite of an 

increase in the number of Child and Adolescent Mental Health Services (CAMHS) beds,82 the rising demand 

for services continues to be unmet83 and the practice persists.84 In this context, the IHREC calls on the State 

                                                        
74

 The Health and Information Quality Authority (HIQA) is an independent body responsible for ‘quality, safety and accountability in 
residential services for children, older people and people with disabilities in Ireland’ as well as ‘driving improvements in the quality 
and safety of healthcare on behalf of patients’. For further information see www.hiqa.ie. The Authority develops standards of 
practice and monitors compliance with legislative obligations and agreed standards; it also has the power to carry out an 
investigation where it deems it necessary. 

75
 See HIQA (2013) Investigation into the safety, quality and standards of services provided by the Health Service Executive to 
patients, including pregnant women, at risk of clinical deterioration, including those provided in University Hospital Galway, and as 
reflected in the care and treatment provided to Savita Halappanavar, Dublin: HIQA. In the case of Savita Halappanavar she died 
from an infection while pregnant following failures in basic patient care provided to her. 

76
 Dr T. Holohan, Chief Medical Officer (2014) HSE Midland Regional Hospital, Portlaoise Perinatal Deaths (2006 to date): Report to Dr 
James Reilly TD, Dublin: Department of Health. 

77
 Saolta University Health Care Group ‘Statement from Dr Patrick Nash, Clinical Director University Hospital Galway and 
Commissioner of the Enquiry into the Death of Ms Savita Halappanavar’, 13 June 2013.  

78
 Health Information and Quality Authority (HIQA) (2015) Report of the investigation into the safety, quality and standard of services 
by the Health Service Executive to patients in the Midland Regional Hospital Portlaoise, Dublin: HIQA. 

79
 Office of the Ombudsman, ‘Ombudsman to investigate how public hospitals handle complaints’, [press release], 13 June 2014. 

80
 UN Committee on Economic, Social and Cultural Rights (CESCR) (2000) General Comment 14: the right to the highest attainable 
standard of health, E/C.12/2000/4, Geneva: OHCHR, para. 14. 

81
 Mental Health Commission (2009) Code of Practice Relating to Admission of Children under the Mental Health Act 2001: 
Addendum, Dublin: Mental Health Commission, p.3. 

82
 While the State has committed to put in place a total of 106 publicly funded beds, many of these are still at the planning stage and 
will not be available for a number of years. 

83
 HSE (2014) December 2014 National Performance Assurance Report, Dublin: HSE, p.12. 

84
 Twenty of these spaces are planned as part of the National Paediatric Hospital due to be completed in 2019.  

http://hiqa.ie/node/31
http://hiqa.ie/node/32
http://hiqa.ie/node/33
http://www.hiqa.ie/
http://www.hiqa.ie/system/files/Patient-Safety-Investigation-UHG-Summary.pdf
http://www.hiqa.ie/system/files/Patient-Safety-Investigation-UHG-Summary.pdf
http://www.hiqa.ie/system/files/Patient-Safety-Investigation-UHG-Summary.pdf
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http://www.wnwhg.ie/article/statement-dr-patrick-nash-clinical-director-university-hospital-galway-and-commissioner
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http://hiqa.ie/system/files/Portlaoise-Investigation-Report.pdf
http://hiqa.ie/system/files/Portlaoise-Investigation-Report.pdf
http://www.ombudsman.gov.ie/en/News/Media-Releases/2014-Media-Releases/investigate-hospitals-complaints.html
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1AVC1NkPsgUedPlF1vfPMJ2c7ey6PAz2qaojTzDJmC0y%2b9t%2bsAtGDNzdEqA6SuP2todLyou9M8h2mYFxkSg5lc%2b4KWdLsPDZxuMYXyUj0d8
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1AVC1NkPsgUedPlF1vfPMJ2c7ey6PAz2qaojTzDJmC0y%2b9t%2bsAtGDNzdEqA6SuP2todLyou9M8h2mYFxkSg5lc%2b4KWdLsPDZxuMYXyUj0d8
http://www.mhcirl.ie/File/Addendum_to_child_COP_Dec_2011.pdf
http://www.mhcirl.ie/File/Addendum_to_child_COP_Dec_2011.pdf
http://www.hse.ie/eng/services/publications/corporate/performanceassurancereports/d14par.pdf
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to ensure that individuals under the age of 18 are placed in age-appropriate facilities. The completion of 

the full cohort of CAMHS beds must be prioritised. [IHREC Submission: Section 10.5.1] 
 

The Right to Education (Articles 13 – 14) 
 

Discrimination in Education: The IHREC notes the Committee’s clear statement that ‘education must be 

accessible to all, especially the most vulnerable groups, in law and fact, without discrimination on any of the 

prohibited grounds’.85 The IHREC notes that while the Equal Status Acts provide for a general prohibition on 

discrimination in education, a number of issues continue to arise in this regard. The State’s commitment to 

divest patronage from Roman Catholic schools to multi-denominational schools is welcome but progress has 

been described as ‘slow’ to date.86 It is also noted that the proposed Education (Admission to Schools) Bill, 

approved by the Government in 2014, aims to put in place a legislative and regulatory framework to guide 

school admission criteria and policies which could improve equality of access for a number of groups of 

children. In particular, Traveller children continue to experience difficulties in accessing certain schools while 

children with disabilities or special educational needs are often excluded from some schools on the basis of 

criteria contained in the school’s admissions policy. The IHREC notes that the Education for Persons with 

Special Educational Needs (EPSEN) Act 2004 has not been fully commenced due to resource constraints 

despite a 2011 Programme for Government commitment to put in place an implementation plan.87 Both 

Traveller children and children with special educational needs are over-represented in Delivering Equality of 

Opportunity in Schools (DEIS) schools which are targeted at children from disadvantaged communities.88 The 

IHREC recommends the State consider the recommendation of the Joint Oireachtas Committee on 

Education and provide for effective equality of access to schools across the nine equality grounds in the 

Education (Admission to Schools) Bill 2015. The IHREC calls on the State to put in place a regulatory 

framework to ensure that pupils with special educational needs can access mainstream schools and are 

allocated the necessary resources, as recommended by the National Council for Special Education (NCSE), 

to ensure that they can fulfil their full right to education. [IHREC Submission: Section 11.1] 
 

The Right to Enjoyment of Culture (Article 15) 
 

Traveller Ethnicity: The IHREC welcomes the State’s intention to formally recognise Irish Travellers as an 

ethnic minority to ensure ‘that the Traveller community is covered by the international human rights 

protections against discrimination, including under EU law, which apply to such an ethnic group’.89 The 

Commission recommends the Government formally recognise Irish Travellers as an ethnic minority as a 

matter of priority and ensure greater legal protection for this vulnerable group. [IHREC Submission: 

Section 12.1] 
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 UN Committee on Economic, Social and Cultural Rights (CESCR) (1999) General comment No. 13: The right to education (article 13 
of the Covenant), (8 December 1999), E/C.12/1999/10, para.6. 

86
 UN Human Rights Committee (2014) Concluding Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, Geneva: 
OHCHR, para. 21. 

87
 Government of Ireland (2011) Programme for Government 2011-2016: Statement of Common Purpose, Dublin: Government of 
Ireland, p.41. 

88
 E. Smyth, S. McCoy and G. Kingston (2015) Learning from the Evaluation of DEIS, Dublin: Economic and Social Research Institute, p. 
vii. 

89
 IHRC & Equality Authority, ‘IHRC and Equality Authority call for recognition of Traveller Ethnicity by the State in presentations to 
Oireachtas Joint Committee on Justice, Defence and Equality’, [press release], 13 November 2013. 
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Additional issues under specific provisions of ICESCR: the National Minimum wage [IHREC Submission: 

Section 6.1]; barriers to the right to work for specific groups [IHREC Submission: Section 6.2]; the effect of the 

Habitual Residence Condition and the ‘Right to Reside’ requirement on vulnerable groups [IHREC Submission: 

Section 7.1]; adequacy of social security for groups experiencing multiple discrimination [IHREC Submission: 

Section 7.2]; social welfare appeals [IHREC Submission: Section 7.4]; Constitutional position of the family and 

diverse family forms [IHREC Submission: Section 8.1]; adequacy of maternity and parental leave [IHREC 

Submission: Section 8.3]; corporal punishment [Section 8.4]; children in the care of the State [IHREC 

Submission: Section 8.5]; adequacy of strategies to reduce consistent poverty and deprivation [IHREC 

Submission: Section 9.1]; appropriate housing for persons with disabilities [IHREC Submission: Section 9.4]; 

the right to the highest attainable standard of physical and mental health including availability, accessibility 

and acceptability of healthcare [IHREC Submission: Sections 10.1, 10.2 and 10.3]; health inequalities and 

underlying determinants of health [IHREC Submission: Section 10.7]; the right to adequate reproductive 

health [IHREC Submission: Section 10.8]; education for Traveller children [IHREC Submission: Section 11.2], 

children with a disability [IHREC Submission: Section 11.3]; ethnic minority children [IHREC Submission: 

Section 11.4]; and human rights education [IHREC Submission: Section 11.5]. 
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1. Introduction 
 
As outlined above, the Irish Human Rights and Equality Commission (‘the Commission’) is Ireland’s National 

Human Rights Institution (‘NHRI’), as established by the Irish Human Rights and Equality Commission Act 

2014 (‘2014 Act’).90  

 

The Commission welcomes the opportunity to provide this, its first Submission as a new legal entity, to the 

United Nations Committee on Economic Social and Cultural Rights (‘the Committee’) in advance of its 

forthcoming examination of Ireland’s compliance with the International Covenant on Economic, Social and 

Cultural Rights (‘ICESCR’).91 This will be Ireland’s third examination since it ratified ICESCR in 1989. In October 

2014, the IHREC provided a submission to the Committee in advance of its Pre-Sessional Working Group at 

which the Committee prepared the List of Issues which it addressed to the Irish Government.92 In December 

2014, a delegation from the Commission presented before the Committee’s Pre-Sessional Working Group in 

order to inform the Committee at this preliminary stage of the examination process. The IHREC makes this 

Submission in its capacity as Ireland’s NHRI, noting the Committee’s General Comment No.10 which 

highlights the ‘potentially crucial role’ that national institutions play ‘in promoting and ensuring the 

indivisibility and interdependence of all human rights’.93 The Commission further notes the Committee’s 

concern with regard to the neglect or low priority given to economic, social and cultural rights by NHRIs and 

to this end has included the indivisibility and interdependence of all human rights as a strategic goal in its 

first strategy statement. 

 

The IHREC notes that 13 years have passed since the State was last examined by the Committee. The 

Commission welcomes the establishment of an Inter-Departmental Committee on Human Rights94 as a 

useful tool in reviewing the State’s obligations under the international reporting mechanisms.95 The IHREC 

encourages the State to strengthen its engagement with the Treaty Body monitoring process by 

submitting its periodic reports on time to ensure that the Committee has the most up-to-date information 

available to it. The IHREC recommends the State take steps to promote awareness of its obligations under 

ICESCR at Departmental level, as well as at Parliamentary level, including through the newly established 

Oireachtas (Irish Parliament) Sub-Committee on Human Rights and Equality.96 

                                                        
90

 The Irish Human Rights and Equality Commission Act 2014 merged the former Irish Human Rights Commission and the former 
Equality Authority into a single enhanced body. 

91
 The information contained in this Submission covers the period up to 1 May 2015. 

92
 IHREC (Designate) (2014) Submission to the UN Committee on Economic, Social and Cultural Rights on Ireland’s Third Periodic 
Report on the International Covenant on Economic, Social and Cultural Rights – List of Issues Stage, Dublin: IHREC (Designate); UN 
Committee on Economic, Social and Cultural Rights (2014) List of Issues: Ireland, Geneva: OHCHR. 
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 UN Committee on Economic, Social and Cultural Rights (1998) General Comment No. 10: The role of national human rights 
institutions in the protection of economic, social and cultural rights, E/C.12/1998/25 at para.3. 
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 Department of Foreign Affairs (DFA), ‘Minister Sherlock chairs First Meeting of the Inter-Departmental Committee on Human 
Rights’, [press release], 25 March 2015. The Committee comprises representatives from the Department of Justice and Equality, 
the Department of Social Protection, the Department of Finance, the Department of Jobs, Enterprise and Innovation, the 
Department of Transport, Tourism and Sport, the Department of Communications, Energy and Natural Resources, the Department 
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 The establishment of the Committee reflects the recommendation by former UN High Commissioner for Human Rights, Navi Pillay 
who encouraged States ‘to establish or reinforce a standing national reporting and coordination mechanism’ which she stated 
‘should aim at facilitating both timely reporting and improved coordination in follow-up to treaty bodies‘ recommendations and 
decisions’. See N. Pillay (2012) Strengthening the United Nations human rights treaty body system: A report by the UN High 
Commissioner for Human Rights, Geneva: OHCHR, p. 85. 
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 See http://www.oireachtas.ie/parliament/oireachtasbusiness/committees_list/jde-committee/Sub-CommitteeonHumanRights/ 
for more details. The Sub-Committee will examine how issues, themes and proposals take account of human rights provisions. The 
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The IHREC notes that Ireland is being examined before diverse UN treaty monitoring Committees on a 

periodic basis and that numerous cross-cutting themes have emerged in the context of these examinations 

which the Commission brings to the attention of the Committee in this report.97 Additionally, in 2011, 

Ireland’s human rights record was examined under the Universal Periodic Review (UPR) process, following 

which the Irish Government accepted a number of key recommendations which the Commission draws the 

Committee’s attention to throughout this report.98 The IHREC recalls that following Universal Periodic 

Review the Irish Government has made a commitment to ratify the United Nations Convention on the Rights 

of Persons with Disabilities (CRPD) and the Optional Protocol to the Convention Against Torture (OPCAT) at 

the earliest possible opportunity, as well as a number of other commitments.99 The IHREC notes that the 

European Union (EU) ratified the CPRD in 2011. The Commission welcomes the stated role of the Inter-

Departmental Committee on Human Rights to ‘assist progress towards ratification by Ireland of key 

international human rights treaties and reporting to United Nations and Council of Europe human rights 

monitoring bodies’.100
 The IHREC recommends that the Irish Government advance the commitments that it 

made in the context of the Universal Periodic Review Process as a matter of priority, in particular its 

commitments in relation to the ratification of the CRPD and OPCAT. 

  

                                                                                                                                                                                          
Committee will report back to the Joint Oireachtas Committee on Justice, Defence and Equality on such topics and the extent to 
which compliance with the human rights of persons within the State is enhanced.  
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 UN Human Rights Committee (2014) Concluding Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4; UN 
Committee on the Elimination of all forms of Racial Discrimination (2011) Concluding Observations of the Committee on the 
Elimination of all forms of Racial Discrimination: Ireland, CERD/C/IRL/CO/3-4; UN Committee Against Torture (2011) Concluding 
Observations on Ireland’s Initial Report, CAT/C/IRL/CO/1; UN Committee on the Rights of the Child (2006) Concluding Observations: 
Ireland, CRC/C/IRL/CO/2; UN Committee on the Elimination of Discrimination against Women (2005) Concluding Comments: 
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 UN Human Rights Council (2011) Report of the Working Group on the Universal Periodic Review: Ireland, A/HRC/19/9. See also,  
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under the International Covenant on Civil and Political Rights; IHRC, Submission to the Twelfth Session of the Working Group on the 
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 UN Human Rights Committee (2014) Concluding Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, paras. 106.1 – 
106.5. 
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 Department of Foreign Affairs (DFA), ‘Minister Sherlock chairs First Meeting of the Inter-Departmental Committee on Human 
Rights’, [press release], 25 March 2015. 
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Part I: General Information  

2. ICESCR and Irish Domestic Law 

2.1 Incorporation of the Covenant and Recognition of ESC Rights in Domestic Law  
Despite the Committee’s prior Concluding Observations in 1999101 and 2002,102 the IHREC notes that the 

State has not fully incorporated the Covenant into domestic law. The Government‘s rationale for not 

engaging in an explicit legislative incorporation process is rooted in the State’s dualist legal system. The 

Government outlines that the Oireachtas is required to enact legislation before any international treaties to 

which Ireland is a signatory can take effect in the domestic legal framework and it does not intend to ‘alter 

current practice’.103 The IHREC notes that the Law Reform Commission (LRC) is currently examining the 

application of international obligations in domestic law, with specific reference to Article 29.6 of the 

Constitution of Ireland, as well as assessing the ‘monitoring of and accountability for state obligations’, 

including those in relation to ICESCR, in this context.104 Notably, Ireland has incorporated other international 

treaties into domestic law through legislative105 and constitutional106 means. The IHREC awaits the LRC’s 

recommendations in this regard to determine how best to ensure all relevant articles of ICESCR are 

adequately and fully incorporated into Irish law.  

 

In February 2011, the newly formed coalition Government agreed on a Programme for Government. 

Included in the Programme for Government was a commitment to Constitutional reform and the setting up 

of a Convention on the Constitution to consider a number of ‘urgent issues.’ It is of note that the 

Government did not name the inclusion of economic, social and cultural rights in the Constitution as an issue 

to be discussed by the Convention. In February 2014, the Convention107 considered, of its own volition, a 

proposal to include a provision to explicitly recognise and protect economic, social and cultural rights in the 

Irish Constitution.108 The Convention strongly recommended amending the Constitution to strengthen these 

rights and the majority favoured inserting a provision ‘that the State shall progressively realise economic, 
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 UN Committee on Economic, Social and Cultural Rights (1999) Concluding Observations of the Committee on Economic, Social and 
Cultural Rights: Ireland, Geneva: Office of the High Commissioner for Human Rights, para.9. 

102
 UN Committee on Economic, Social and Cultural Rights (2002) Concluding Observations of the Committee on Economic, Social and 
Cultural Rights: Ireland, Geneva: Office of the High Commissioner for Human Rights, para.12. 

103
 UN Human Rights Council (2011) Report of the Working Group on the Universal Periodic Review: Ireland, A/HRC/19/9, paras.27-
28. 

104
 See the website of the Law Reform Commission, http://www.lawreform.ie/welcome/6-international-law.383.html.  

105
 Instruments which have been incorporated through legislation include: the Vienna Convention on Diplomatic Relations 
incorporated through the Diplomatic Relations and Immunity Act 1967; certain articles of the UN Convention on the Prevention 
and Punishment of the Crime of Genocide through the Convention against Torture and Genocide Act 1973; the Convention on 
Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for 
the Protection of Children 1996 incorporated through enactment of the Protection of Children (Hague Convention) Act 2000; 
certain provisions of the UN Convention against Torture through the Criminal Justice (United Nations Convention Against Torture) 
Act 2000; and the European Convention on Human Rights (ECHR) through the ECHR Act 2003. 
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 The Twenty-First Amendment of the Constitution introduced a ban on the death penalty and removed textual references to 
capital punishment. It was approved by referendum on 7 June 2001 and signed into law on 27 March 2002. 

107
 The Convention on the Constitution was established in 2012 to consider eight key constitutional issues as determined by the 
Oireachtas including the reduction of the Presidential term of office to five years; lowering the voting age to 17 years; review of 
the Dáil electoral system; extending the right to vote in Presidential elections to citizens resident outside the State; provision for 
same-sex marriage; amending the clause on the role of women in the home and encouraging greater participation of women in 
public life; increasing the participation of women in politics; and the removal of the offence of blasphemy from the Constitution. 
Following completion of these mandated considerations, the Convention also considered two additional issues: Dáil reform and 
constitutional protection for economic, social and cultural rights. It comprised 100 members: 33 elected representatives, 66 
citizens randomly selected from the electoral register and an independent Chairperson. 

108
 The Convention on the Constitution, ‘Convention on the Constitution chooses (i) Dáil Reform and (ii) Economic, Social and Cultural 
rights for discussion at their final two meetings in February 2014’, [press release], 17 December 2013.  
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social and cultural rights, subject to maximum available resources and that this duty is cognisable by the 

Courts’109 using language reflective of the Covenant. The IHREC notes the Government has not responded to 

that recommendation,110 and the Taoiseach’s indication in January 2015 that no further referenda would be 

held in the lifetime of this Government.111 The IHREC recommends the State consider the relevance of the 

recommendation of the Convention on the Constitution in its approach to the legal status of economic, 

social and cultural rights under Irish Law.  

2.2 Ireland’s Reservations to the Covenant 
The State retains two reservations to the Covenant: one in relation to Article 2(2) concerning the favourable 

consideration given to Irish language speakers for certain occupations; and the other in relation to Article 

13(2)(a) concerning the right of parents to home-school their children.112 The IHREC addresses the 

reservation in relation to home-schooling in this submission in detail. In its List of Issues, the Committee 

asked the State if the reservation on home-schooling continues to be relevant or whether it plans to 

withdraw it.113 The IHREC notes that only a negligible number of children are home-schooled.114 In its 

response to the list of issues, the State cites the constitutional protection afforded to parents in relation to 

the way in which their children are educated,115 as well as the Education (Welfare) Act 2000, which ‘requires 

that the State ensure that all children receive a certain minimum education, without prescribing the form of 

that education’.116 The State has indicated that it does not intend to ‘remove this reservation to the 

Covenant in the foreseeable future’.117 

 
In its Common Core Document on International Human Rights Instruments, the State outlines that all 

existing reservations are ‘actively under review, consistent with the Vienna Declaration and Program of 

Action’ but it deems all current reservations to be ‘necessary’.118 However, it is not clear what process is in 

place to review these reservations. In so far as reservations diminish the effectiveness of treaties, and in 

order to ensure they do not defeat the purpose of the treaty in question, the IHREC welcomes the State’s 

commitment to keep these reservations under review and recommends that the State establish a 

mechanism to monitor and advise on withdrawing these reservations if there comes a time when they ‘no 

longer serve their purpose’.119 
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 The Convention on the Constitution (2014) Eighth Report of the Convention on the Constitution: Economic, Social and Cultural 
(ESC) Rights, p.6. This option was favoured by 85 per cent of Convention members. 

110
 The Terms of Reference of the Convention stated that the Government would respond to a recommendation of the Convention 
within four months of it being submitted. The Convention on the Constitution (2012) Terms of Reference of the Constitutional 
Convention are detailed in the Resolution of the Houses of the Oireachtas of July 2012. 

111
 An Taoiseach, Enda Kenny TD, Dáil Debates: Order of Business, 14 January 2015. 
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 Notably, in relation to the constitutional protection for the right of parents to home school their child, the State has not entered a 
reservation to Article 28 of the UN Convention on the Rights of the Child which provides for the right to education.  
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 UN Committee on Economic, Social and Cultural Rights (2014) List of Issues: Ireland, Geneva: OHCHR, para. 2. 

114
 IHRC (2011) Amicus Brief in the European Court of Human Rights Application No. 3581009 Louise O’Keeffe v Ireland: Written 
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 Article 42 of the Irish Constitution recognises the family as the ‘primary and natural educator of the child’. Article 42.2 explicitly 
states, ‘Parents shall be free to provide this education in their homes or in private schools or in schools recognised or established 
by the State’. 
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 Government of Ireland (2015) CESCR: Reply of Ireland to the List of Issues in relation to its third periodic report, Geneva: OHCHR, 
para. 5. 
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 Office of the High Commissioner for Human Rights (2014) Common core document forming part of the reports of States parties: 
Ireland, HRI/CORE/IRL2014, para.81.  
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 International Law Commission (2011) Guide to Practice on Reservations to Treaties, ‘Periodic review of the usefulness of 
reservations’, para 2.5.3(1). 

https://www.constitution.ie/AttachmentDownload.ashx?mid=5333bbe7-a9b8-e311-a7ce-005056a32ee4
https://www.constitution.ie/AttachmentDownload.ashx?mid=5333bbe7-a9b8-e311-a7ce-005056a32ee4
https://www.constitution.ie/Documents/Terms_of_Reference.pdf
https://www.constitution.ie/Documents/Terms_of_Reference.pdf
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fIRL%2fQ%2f3&Lang=en
http://www.ihrec.ie/download/doc/ihrc_european_court_intervention_okeefe_v_ireland_webformat.doc
http://www.ihrec.ie/download/doc/ihrc_european_court_intervention_okeefe_v_ireland_webformat.doc
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fIRL%2fQ%2f3%2fAdd.1&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fIRL%2f2014%2fCorr.2&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=HRI%2fCORE%2fIRL%2f2014%2fCorr.2&Lang=en
http://legal.un.org/ilc/texts/instruments/english/draft%20articles/1_8_2011.pdf


27 

 

2.3 Ireland and the Optional Protocol to ICESCR 
The IHREC welcomes Ireland’s signature of the Optional Protocol (OP-CESCR) in 2012120 but recommends the 

State take steps to complete its ratification at the earliest opportunity. The State should ensure that this 

mechanism is available as a potential remedy for people subject to violations of their economic, social and 

cultural rights who have exhausted domestic remedies. 

2.4 Justiciability of ESC Rights under Irish Constitutional Law 
In its General Comments and Concluding Observations, the Committee provides clear guidance on the 

importance of ensuring the justiciability of the rights enshrined in the Covenant in domestic law.121 The Irish 

Government asserts that it meets its obligations to implement the Covenant ‘through policies aimed at 

improving the enjoyment of economic, social and cultural rights’ as in its view ‘this differentiated approach 

affords the best means of implementing Ireland’s obligations under the Covenant’.122 A ’differentiated 

approach’ towards economic, social and cultural rights at the domestic level does not appear to be fully in 

line with statements by the State on the international stage where it has reaffirmed that all rights are 

‘universal and interrelated’.123 

 

A limited number of economic, social and cultural rights are explicitly protected in the Irish Constitution, 

including, for example, the right to free primary education and the right to property.124 In the context of its 

development of the doctrine of unenumerated rights, the Irish Superior Courts have identified some 

personal rights which can be invoked as justiciable economic and social rights in a specific case including, for 

example, the right to earn a livelihood and the right to bodily integrity.125 Article 45 of the Constitution of 

Ireland sets out ‘Directive Principles of Social Policy’, which include a commitment to ‘safeguard with 

especial care the economic interests of the weaker sections of the community’. Article 45 stipulates the 

Directive Principles are ‘intended for the general guidance of the Oireachtas’ and ‘the application of those 

principles in the making of laws shall be the care of the Oireachtas exclusively, and shall not be cognisable by 

any Court under any of the provisions of this Constitution’.126 

 

Similar to a number of other common law jurisdictions, in much of its jurisprudence the Irish judiciary has 

expressed a reluctance to rule on matters related to economic, social and cultural rights due to the 

Executive’s practice of administering these obligations, primarily through discretionary decision-making.127 

Specifically, in a line of decisions, it has been common for the Irish Superior Courts to invoke various 

elements of the doctrine of the separation of powers which they interpret as precluding the Courts’ capacity 
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to rule on matters that engage questions of the distribution of national resources.128 For example, in Sinnott 

v. Minister for Education, Hardiman J., summarised his views on why the courts should not assume what he 

considers is a policy making role in relation to social and economic issues as follows:  

 

Firstly, to do so would offend the constitutional separation of powers. Secondly, it would lead the 

Courts into the taking of decisions in areas in which they have no special qualifications or 

experience. Thirdly, it would permit the Courts to take such decisions even though they are not, and 

cannot be, democratically responsible for them as the legislature and the executive are. Fourthly, 

the evidence based adversarial procedures of the Court, which are excellently adapted for the 

administrative of commutative justice, are too technical, too expensive, too focused on the 

individual issue to be an appropriate method for deciding on issues of policy.129  

 

In a subsequent decision the Supreme Court observed that ‘in a discrete case….the normal discretion of the 

Oireachtas in the distribution or spending of public monies could be constrained by a constitutional 

obligation to provide shelter and maintenance for those with exceptional needs’; suggesting that the Courts 

retain a role in exceptional cases.130 In a recent case before the High Court challenging the elements of the 

direct provision system for the accommodation of asylum seekers, Mac Eochaidh J. stated that in relation to 

a breach of human rights caused by an action of the State, ‘and where the only remedy is the expenditure of 

additional money, the Court, in my opinion, must be entitled to make an appropriate order, even if the 

consequence is that the State must spend money to meet the terms of the order’.131 Nevertheless, generally 

in the context of remedies, the Irish Courts have demonstrated a reluctance to grant a remedy of mandamus 

requiring the Executive to expend resources to rectify a breach of socio-economic rights which could result 

in a wider application for the State,132 or to condemn Executive inaction through the granting of the remedy 

of certiorari where it has failed to adequately fund a programme which would secure rights.133 The Courts 

appear more willing to strike down legislation by declaring it incompatible with the Constitution.134 

However, in the 2015 Supreme Court judgment in O’Donnell & Ors v. South Dublin County Council, 

MacMeniman J. stated that ‘in an exceptional case… [where] statutory powers are given to assist in the 

realisation of constitutionally protected rights or values, and if powers are given to relieve from the effects 

of deprivation of such constitutionally protected rights, and if there are no reasons, constitutional or 

otherwise, why such statutory powers should not be exercised, then I think such powers may be seen as 

being mandatory’. 135 
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3. Accountability in the Context of Economic, Social and Cultural Rights 

3.1 National Human Rights and Equality Infrastructure 
Since the State’s last examination by the Committee in 2002, Ireland’s national human rights and equality 

framework has been subject to significant change. There is no doubt that the human rights and equality 

framework has been significantly undermined, in particular in 2008. However, the process for the 

development of the Irish Human Rights and Equality Act 2014, with the involvement of many key 

stakeholders, including civil society organisations has resulted in the merger of the former Irish Human 

Rights Commission and the former Equality Authority into a single enhanced entity with the enactment of 

the 2014 Act.136 The IHREC welcomes the 2014 Act which underpins its establishment and which includes key 

provisions to enhance and ensure the institutional independence of the new Commission in full conformity 

with the UN Paris Principles.137  

 

Confidence in the Commission’s independent standing is bolstered by the rigorous and transparent process 

undertaken to recruit the Chief Commissioner, as well as the appointment of the other members of the 

Commission by an independent selection panel. The inclusion in the legislation of an appointment process, 

compliant with the UN Paris Principles, for the appointment of future members of the Commission will also 

ensure that this independence is maintained in the longer term.138 

 

Following a resolution by both Houses of the Oireachtas all members of the Commission were appointed by 

our Head of State, President Michael D. Higgins on 31 October 2014. As explicitly provided for in the 2014 

Act, the Commission is ‘independent in its functions’,139 and as independent officers of the State, the 

Commission accounts directly to Parliament for the statutory functions outline in the 2014 Act. Of 

significance too is the new arrangement for financial accountability. This is achieved through the grant of a 

stand-alone ‘vote’ to the Commission in annual budget estimates, as well as direct parliamentary scrutiny of 

both its financial matters by the Oireachtas Public Accounts Committee (PAC), and the discharge of its 

statutory functions by the Oireachtas, the Commission is now accountable to the Oireachtas. Furthermore, 

the 2014 Act provides for prior consultation by the Minister for Justice and Equality with the Commission in 

advance of deciding its annual grant.140  

 

The IHREC notes the definitions of human rights in the 2014 Act.141 While the overall legislation provides a 

comprehensive definition of human rights, the sections pertaining to the IHREC’s legal compliance and 

enforcement functions contain a different definition which restricts the applicable rights to those contained 

in the Constitution, the European Convention on Human Rights Act 2003 or to those contained in any 

‘agreement, treaty or convention to which the State is a party and which has been given the force of law in 
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the State’.142 The IHREC notes that this differentiated definition may have particular implications for 

economic, social and cultural rights in light of the status of ICESCR under Irish law. As the Commission is in its 

first year of operation, it will keep this situation under review.  

 

The IHREC notes that in the context of measures to reduce public spending a number of independent 

statutory agencies with mandates of relevance to the human rights and equality of vulnerable populations 

have had their remit ended or their roles have been absorbed into Government Departments. Two 

fundamental thematic issues of note are (a) poverty143 and (b) racism and interculturalism.144   

Under the 2014 Act, the Commission was granted a specific role in promoting intercultural understanding,145 

as well as encouraging non-discrimination and equality on grounds of race and ethnic minority status. This 

will go some way towards restoring the role played by the former body which had promoted interculturalism 

promoted intercultural activities.146 However, the IHREC does not see itself as supplanting the State’s role in 

this regard and notes and regrets the State’s failure to renew the National Action Plan Against Racism 

(NAPAR) which lapsed in 2008. 

The IHREC recommends the State, as primary duty bearer, to put in place an appropriate mechanism to 

monitor incidents of racism and commit to put in place and implement a renewed National Action Plan 

Against Racism.  

In enacting the Charities Act 2009, the State excluded the ‘promotion of human rights’ as a charitable 

purpose as highlighted by the UN Special Rapporteur on the Situation of Human Rights Defenders during her 

2012 visit to Ireland.147 The IHREC welcomes that the newly established Oireachtas Sub-Committee on 

Human Rights relative to Justice and Equality Matters will review this legislative framework in its upcoming 

programme of work.148 

The IHREC is concerned that since the onset of the recession in 2008, the community and voluntary sector, 

including key community development programmes, has been subject to funding cuts resulting in structural 

changes and significant staff losses, in particular affecting locally-based initiatives designed to respond to 

poverty and social exclusion.149 The Local Government (Reform) Act 2014 introduced reforms that vest more 

power in local government structures, rather than the established community development programmes.150 
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The IHREC considers that meaningful participation in decision-making at local level is essential when 

designing policies and the State has ‘a legal obligation to implement inclusive, meaningful and non-

discriminatory participatory processes and mechanisms, and to engage constructively with the outcomes’.151 

The IHREC recommends that the State take account of the UN Guiding Principles on Extreme Poverty and 

Human Rights when making further decisions on budget measures and structural changes which affect 

local and community development organisations which in turn impacts on the people from poorer socio-

economic backgrounds. In particular, the guidelines encourage States to ‘actively protect individuals, 

community-based organizations, social movements, groups and other non-governmental organizations 

that support and advocate the rights of those living in poverty’152 as well as other organisations working in 

the community and voluntary sector who work with people across the nine equality grounds. 

3.2 Ombudsman Bodies and the Regulation of ESC Rights 
In addition to the IHREC, there are a number of relevant redress and complaints bodies that can provide a 

potential administrative remedy where there may be a violation of economic, social or cultural rights. The 

Office of the Ombudsman,153 a statutorily independent body, examines complaints in relation to the 

administrative action of all Government Departments and a range of public bodies. It can also examine 

complaints under the Disability Act 2005. In this context, the Office of the Ombudsman investigates 

complaints from people with disabilities who have had difficulty accessing public buildings, services and 

information.154 The IHREC endorses the view of the Ombudsman that it is ‘vitally important that people with 

a disability are informed as to their rights on access to services and information and that they are aware of 

their right of recourse to [the] … Ombudsman to examine their unresolved complaints’.155 Since 2011, the 

Ombudsman has received more than 3000 complaints annually with almost half relating to Government 

Departments, with a particular focus on the Department of Social Protection which is responsible for social 

security payments.156 

 

The Ombudsman for Children (‘OCO’)157 examines complaints against public bodies made by or on behalf of 

children under 18 years. Complaints to this body have increased year-on-year from 94 in 2004 to almost 

1,600 in 2013.158 The vast majority of complaints received by the OCO relate to economic and social rights. In 

2013, 43 per cent of complaints related to education; 26 per cent to family support, care or protection; 9 per 

cent to health; 6 per cent to finance or welfare and 3 per cent to housing or planning, while only 8 per cent 

related to justice issues, indicating the dominant issues for children fall within the remit of ICESCR.159 
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The IHREC notes that the administrative remedies presented by the Ombudsman bodies, although 

persuasive and adhered to in the majority of cases, are not legally binding.160 Also, the IHREC notes that 

actions of certain Government Departments or public bodies are excluded from the remit of these oversight 

bodies. For example, both the Ombudsman161 and the Ombudsman for Children162 have expressed concern 

that the Department of Justice and Equality does not recognise the extension of their remit to the system of 

Direct Provision and dispersal for asylum seekers living in Ireland.163 Given the largely discretionary nature of 

administrative decision-making in the field of economic, social and cultural rights, judicial review as a 

remedy against such decisions is often restricted and does not extend a right of appeal on the substantive 

issues, but is merely a review of the procedural steps invoked.164 The IHREC notes the ‘effective exclusion of 

complaints regarding the asylum system and Direct Provision from the ambit of the Ombudsman and the 

Ombudsman for Children as being incompatible with the principle of non-discrimination’.165 The IHREC 

reiterates its support for the ‘repeated calls from the Office of the Ombudsman and the Ombudsman for 

Children to extend their remit to include the investigation of issues relating to asylum processes (as against 

decisions of the asylum determination process)’.166 

 

In the context of employment and labour rights, the IHREC notes the progression of the Workplace Relations 

Bill 2014 to restructure and consolidate the State’s employment and industrial relations bodies167 and 

recommends that the Minister for Jobs, Enterprise and Innovation to ensure it complies with the principles 

of judicial independence.168 

 

The restructure is expected to be completed in 2015 saving €2 million per annum. While there is likely to be 

a reduction in the number of staff employed by the new Workplace Relations Commission (WRC), the 

valuable expertise of Equality Officers has been acknowledged.169 The IHREC previously highlighted the need 
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to ensure that both the WRC as the first instance body, and the expanded Labour Court as the appellate 

body, must be independent in their functions, operate in a fully transparent manner and make their 

decisions available to the public.170 In this regard, the IHREC welcomes the assurances given by Government 

that complaints under equality legislation will be treated with ‘equal priority’171 and the Government’s 

legislative amendment clarifying the right of the complainant to representation.172 Furthermore, the IHREC 

is of the view that the proposed provisions for the right of appeal in all cases,173 as well as an explicit 

provision for the publication of anonymised decisions,174 must be maintained in the final legislation as 

these will help to ensure due process in both equality cases and labour rights cases.  

 

While the Employment Appeals Tribunal will continue its work for a limited period following the 

establishment of the new bodies to allow it to dispose of pending cases before it,175 it is not clear how the 

backlog of cases before the other bodies, in particular the Equality Tribunal,176 will be dealt with once the 

WRC is established. Given that the Equality Tribunal had suffered a reduction in capacity and developed 

lengthy delays,177 the IHREC reiterates its previous recommendation that this delay be immediately dealt 

with and, in the context of the merger of the structures, that the Minister for Jobs, Enterprise and 

Innovation ensure that the successor body to the Tribunal be allocated the necessary resources and have 

the required functional capacity for the specialised and timely adjudication of claims.178 

3.3 Access to Justice and the Scope of Legal Aid 
The IHREC recognises the important nexus between the right of access to justice and the individual’s ability 

to effectively assert ESC rights and to enjoy redress mechanisms when these rights are violated. While the 

Legal Aid Board (LAB), in operation since 1979, provides civil legal aid to those on modest incomes in need of 

legal assistance, the service provided is not free of charge and the cost is dependent on the applicant’s 

disposable income. The LAB, in its own 2011 Value for Money Report recommended that in ‘light of the 

reduced value of property in particular and reduced incomes in general the eligibility limits need to be 

reviewed’.179 This change has not taken place and the threshold for a person’s annual disposable income 

remains fixed at the level decided at the time of the last review in 2006. In addition to its concern at the 
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barriers in the availability of civil legal aid to those on low incomes, the IHREC is concerned about the 

potential negative effect of the significant increases in the minimum contributions for LAB services on 

people who may already face substantial outgoings.180 

 
The LAB has highlighted the ongoing pressures on its services at a time of scarce resources compounded by 

‘greater domestic pressures and a consequent increase in the need for legal assistance’.181 Given the 

expansion in its remit182 coupled with the legislative limitation to provide services ‘within the Board’s 

resources’ without the necessary funding the LAB will experience a lack of capacity resulting in longer 

waiting times for clients.183 The IHREC calls on the State to ensure that as different schemes are transferred 

to the Legal Aid Board, a fair proportion of their respective operating budgets are also transferred.  

 
The IHREC is concerned that the Civil Legal Aid Act 1995 excludes a number of key areas of law from the 

LAB’s remit which are directly relevant to the ability to access an effective remedy where there is a potential 

violation of ESC rights.184 During her 2011 visit to Ireland, the UN Independent Expert on Extreme Poverty 

and Human Rights expressed concern at these exclusions, in particular, the restrictions on representation 

before quasi-judicial tribunals, recommending that the Government should ‘consider including these 

tribunals in the legal aid scheme, as legal representation before them is vital for those living in poverty’.185 

The IHREC fully supports this recommendation, and recommends the State review these exclusions in 

order to ensure that representation is available to vulnerable people seeking redress where their socio-

economic rights may have been breached.  

3.4  Regulatory Processes and ESC Rights 
The IHREC regrets that the State’s response to the financial crisis, resulting in the 2010 European Union (EU) 

– International Monetary Fund (IMF) financial assistance programme of €85 billion, did not encompass a 

human rights or equality assessment in advance of introducing a programme of austerity measures.186 While 

the IHREC recognises the onus placed on the State in fulfilling the terms of the agreed programme,187 it also 
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notes that in its General Comment No. 3, the Committee emphasises the obligation on the State to ensure 

that ‘even in times of severe resources [sic] constraints whether caused by a process of adjustment, of 

economic recession, or by other factors’ that the most vulnerable are protected.188 In fact, the Committee 

has stressed that in these situations protection of basic economic, social and cultural rights becomes even 

more urgent.189 Under ICESCR the State is required to maximise its resources for the protection of ESC rights, 

including those it receives through international assistance. However, the financial policies implemented by 

the State since 2009 have resulted in ‘substantial income losses at all income levels’ with those on the 

lowest incomes experiencing a 13 per cent reduction in income, second only to the highest earners.190 

 

Although the State exited the bailout programme in December 2013, the IHREC is concerned at the State’s 

continued implementation of austerity measures despite the clear effect of these measures on groups 

already susceptible to poverty and social exclusion.191 A 2014 analysis carried out by the Economic and Social 

Research Institute (ESRI)192 found that Budget 2015 was regressive in nature.193 Following the establishment 

of the Economic Management Council in 2011 to make decisions on the State’s budget and financial matters, 

it is not clear what consideration, if any, is given to human rights and equality at the Council’s private 

meetings.194 The IHREC notes that the ICESCR offers useful principles for monitoring the progressive 

realisation of human rights: specifically an adequate budgetary governance process requires transparent and 

reasonable justification, examination of alternatives, genuine participation, a focus on discrimination, and 

on-going commitment to the sustained impact and realisation of rights and independent review 

mechanisms.195 The Commission further notes that the principle of maximum available resources can guide 

decision-making towards applying a proportionate level of taxation to secure resources in order to restore 

some retrogression of rights which took place during the crisis.196 

 

The IHREC notes that Poverty or Social Impact Assessment197 guidelines provide a useful mechanism to 

assess the potential impact of policy or programme decisions ‘for their likely impact on poverty and on 

                                                                                                                                                                                          
introducing multi-year expenditure ceilings, cutting the minimum wage (although this was later reversed) and the introduction of 
water charges. 
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inequalities which are likely to lead to poverty’.198 The IHREC welcomes the current development of a new 

Social Impact Assessment policy tool ‘to assess the impact of policy on poverty and related social 

inequalities, as a way of ensuring greater policy coordination’.199 However, it regrets that although the 

obligation to carry out Poverty or Social Impact Assessments applies to all State and public bodies, the 

Department of Social Protection’s annual assessment is one of the few examples made publicly available. 200 

The publication of this assessment only after the Budget has been finalised ‘despite an ex-ante and ex-post 

social impact assessment (SIA) of welfare budgetary policies’,201 prevents an informed consideration of the 

potential impact on different low income groups by legislators during the budgetary process. The IHREC is 

concerned that the State’s aspiration to incorporate a range of impact assessments including ‘health, 

housing, gender and equality’ into the Social Impact Assessment policy tool will remain unimplemented due 

to budget constraints as the requirement ‘is dependent on resources, data quality and capacity’.202 In light of 

this qualifying statement, the IHREC wishes to remind the State of the Committee’s clear position that 

‘obligations to monitor the extent of the realisation, or more especially of the non-realisation, of economic, 

social and cultural rights, and to devise strategies and programmes for their promotion, are not in any way 

eliminated as a result of resource constraints’.203 The fact that responsibility lies with each department 

means there is no oversight mechanism for ensuring that even where a Department conducts a relevant 

assessment, that the results will influence its ultimate decision. The IHREC recommends the State to invest 

in, develop and promote the wider use and publication of Social Impact Assessments as an effective 

monitoring tool for the impact of budgetary decision-making on the socio-economic status of people living 

in poverty in a range of policy areas. 

 

An obligation to conduct a Regulatory Impact Assessment was first introduced in 2005 to determine the 

proportionality of proposed legislation or regulations for its potential economic, social or environmental 

impact generally, or on a particular socially excluded or vulnerable group. However, it is not clear to what 

extent these have been embedded in the pre-legislative drafting process, nor what actual influence they 

bear on final decisions. Revised 2009 guidelines indicate that consultations with stakeholders should form 

part of this process and that the completed assessments should be published.204 The inclusion of a 

participatory process in the guidelines reflects best practice guidance in line with international human rights 

standards.205 However, there is a lack of information on whether these consultations routinely take place. 

While Finance Bills are exempt from the assessment process, revised 2009 guidelines clearly state that other 

‘measures announced in the Budget which will be pursued through other legislation may be suited to the RIA 

process’.206 The IHREC notes that these assessments ‘are not ordinarily undertaken’ or ‘considered 
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necessary’ in relation to social welfare legislation implementing budget decisions.207 The IHREC recommends 

the State utilise the regulatory assessment process to make explicit how it is maximising available 

resources. This should include an assessment of proportionate levels of taxation and revenue mechanisms 

to ensure that the minimum core socio-economic rights is retained and the State continues to  

progressively realise these rights in line with the Covenant.   

 

The IHREC considers the State should develop the guidelines for Regulatory Impact Assessments, to 

ensure a more transparent budgetary process and to ensure the participation of those whose socio-

economic rights may be most impacted by these decisions through structured consultation.  

Parliamentary Committees also provide oversight in relation to legislation and financial measures relevant to 

different Government Departments.208 While a Parliamentary Committee may examine and make 

recommendations on proposed legislation, amendments to legislation that ‘could have the effect of 

imposing or increasing a charge upon the revenue may not be moved by any member, save a member of the 

Government or Minister of State’ in line with Article 17.2 of the Irish Constitution.209 This means that only 

members of the Executive can make decisions on resource allocations, thereby restricting the contribution 

that can be made by a Parliamentary Committee. Expenditure and financial plans of relevant Government 

Departments are also subject to review. While Committees may consult with human rights experts and civil 

society organisations in relation to specific issues, time constraints mean that a more thorough analysis is 

not always possible and Committees are not specifically mandated to review the human rights and equality 

implications of decisions or legislative matters. The IHREC welcomes the incremental step of the 

establishment of an Oireachtas Sub-Committee on Human Rights which will provide scrutiny and oversee 

the State’s compliance with its obligations under both domestic and international human rights law. It is 

essential that this Sub-Committee be given the power to review any matter with an underlying human 

rights component, including legislation and decision-making relating to economic, social and cultural 

rights. 

3.5 The National Action Plan on Business and Human Rights  
The Commission notes its recent submission to the Department of Foreign Affairs and Trade as part of its 

development of a National Action Plan on Business and Human Rights (‘the National Action Plan’),210 aimed 

at implementing the United Nations Guiding Principles on Business and Human Rights.211 The Commission 

considers that the proposed National Action Plan presents a significant opportunity for ensuring that human 

rights and equality are embedded in the activities of Irish businesses, both at home and abroad, and for the 

State to outline how it meets its obligations under international law to protect human rights from being 

infringed by third parties, including business enterprises.212  
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The Commission recommends the establishment of a National Committee on Business and Human Rights 

comprising representatives from across relevant Government Departments, statutory bodies, civil society 

and business, with responsibility for monitoring and evaluating progress as well as overseeing the 

implementation of the National Action Plan. The Commission considers that the ratification of the Optional 

Protocol to the ICESCR, along with a number of other key international instruments,213 would strengthen any 

future National Action Plan on Business and Human Rights which must include a strong emphasis on equality 

and non-discrimination, in particular gender equality and the rights of women workers. 

 

The need to ensure adequate remedies for victims is a fundamental aspect of the United Nations Guiding 

Principles on Business and Human Rights and a key component of a State’s human rights obligations. The 

Commission recommends that the National Action Plan provides clarification as to how Ireland guarantees 

an effective remedy for human rights harms involving Irish businesses, whether occurring in Ireland or 

outside the State. The Commission also recommends that the Irish Government undertakes a thorough 

review of existing legislation and the operation of State judicial and non-judicial mechanisms to ensure 

access to an effective remedy and to identify and address any legal, procedural or practical barriers which 

may exist.  
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Part II - Issues Related to the General Provisions of ICESCR 

4. Non-Discrimination and Equality (Article 2) 

4.1 Expanding the Scope of the Equality Grounds 
The Employment Equality Acts 1998 – 2011 (‘Employment Equality Acts’) prohibit discrimination in 

employment and in vocational training.  The Equal Status Acts 2000 – 2012 (‘Equal Status Acts’) prohibit 

discrimination in the provision of goods and services, of accommodation and by educational 

establishments.  Both Acts cover the nine grounds of gender, civil status,214 family status, age, disability, 

sexual orientation, race, religion and membership of the Traveller community. Both Acts also prohibit 

harassment and sexual harassment and require employers and service providers to provide reasonable 

accommodation for people with disabilities. The IHREC notes that the State does not intend to ‘extend these 

grounds’ as it considers that they ‘already fully protect the rights recognised in ICESCR’.215 

4.1.1 Discrimination based on Socio-Economic Status 
The IHREC notes that since equality legislation was first enacted in Ireland there have been repeated 

recommendations to expand the equality grounds to include a prohibition on discrimination based on a 

person’s socio-economic status.216 In 2002, the former Equality Authority indicated that there was ‘a 

relatively large degree of socio-economic discrimination in the jobs market’.217 Noting the State’s 

international human rights obligations, in particular in relation to the right to work and the right to enjoy 

one’s own culture, the former Equality Authority asserted that ‘[i]mplicit in these types of rights is the need 

to prohibit discrimination on the grounds of social origin’.218  

 

A 2004 report stemming from a legislative obligation to review the legislation ‘with a view to assessing 

whether there is a need to add to the discriminatory grounds’,219 found that despite frequent complaints 

about discrimination encountered on the basis of socio-economic status, ‘these concerns rarely lead to an 

effective legal remedy’.220 Section 30(1) of the 2014 Act requires the IHREC to keep under review the 
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effectiveness of the working of the equality legislation and to make proposals to the Minister for Justice and 

Equality in relation to any amendments that it deems necessary.221  

 

The Committee has expressly stated that ‘[i]ndividuals and groups of individuals must not be arbitrarily 

treated on account of belonging to a certain economic or social group or strata within society’.222 While the 

IHREC is aware of the potential difficulties in implementing this approach, it supports the view that the 

inclusion of such a provision ‘would serve the objectives underpinning the adoption of equality legislation’ 

and ‘promote a more sophisticated intersectional approach to discrimination, leading to greater recognition 

of the multiple forms of discrimination that many groups face’.223 The apparent difficulties highlighted in 

defining discrimination based on social or socio-economic status in legislation could be overcome by 

assessing a number of key indicators, including: levels of education and literacy; homelessness; geographical 

location; source and level of income; and employment status, including type of work or profession.224  

 

Notably, in interpreting Article 40.1 of the Constitution, Irish Courts have on occasion referred to the social 

or socio-economic background of a person, finding that classifications and differential treatment based on 

social or economic status may, in certain circumstances, contravene the protection of equality guaranteed 

by the Constitution when these interfere with a person’s fundamental rights.225 In Redmond v. Minister for 

the Environment, the Court held that ‘discriminating between human persons on the basis of money is an 

attack upon the dignity of those persons as human beings who do not have money’.226 Herbert J. went on to 

state that in his ‘judgment, this is exactly the type of discrimination for which the framers of the first 

sentence of Article 40, section 1 of the Constitution were providing’.227  

 

In this context, the IHREC recommends that the State review and revise the current scope of the equality 

grounds with a view to amending them to include discrimination on the basis of socio-economic status. 

4.2 Discrimination and Employment Rights 

4.2.1 Section 37 of the Employment Equality Act 
The current legislative provisions permit positive discrimination on the grounds of religion in certain 

‘religious, educational or medical institutions’, or where the employer ‘takes action which is reasonably 

necessary to prevent an employee or a prospective employee from undermining the religious ethos of the 

institution’.228 The current legislation does not define ‘religious, educational institutions’ nor ‘religious 

ethos’. The IHREC welcomes the State’s commitment to amend Section 37 of the Employment Equality Acts 
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to end discrimination against public sector workers based on their family status or sexual orientation.229 In 

2014, the IHREC Designate, following a public consultation initiated by the former Equality Authority in 

2013,230 made recommendations to the Government on amending the legislation, in particular highlighting 

its obligations under the European Framework Directive on Equal Treatment in Employment and Occupations 

(‘Framework Directive’).231  

The Employment Equality (Amendment) Bill 2014, currently before the Houses of the Oireachtas, seeks to 

amend Section 37 of the Act. In the view of the IHREC, the legislative proposal requires further amendment 

to ensure that it is compliant with the EU Framework Directive.232 The EU Framework Directive aims to 

achieve a balance between the right to respect for religious freedom and the right of equality of all 

individuals to a workplace free from discrimination. Section 37 cannot be removed in its entirety, as the right 

to religious freedom enjoys both the protection of Irish Constitutional law and European law.  

The IHREC echoes the UN Human Rights Committee’s Concluding Observation in 2014 calling on the State 

to amend Section 37 of the Employment Equality Acts 1998–2011. In the context of reforming the 

legislation, the IHREC reiterates its recommendations that consideration be given to the following:  

 An institution, whether religious, educational or medical, should be able to positively discriminate 

only where ‘adherence to a particular religious belief is a genuine, legitimate and justified 

occupational requirement’;  

 The types of institutions covered should be clearly defined in legislation along with the concept of 

‘ethos’; 

 No discrimination should be permissible if it constitutes discrimination under another one of the 

equality grounds; and 

 For the purposes of taking action under Section 37(1)(b), an employer must demonstrate that the 

employee has engaged in ‘active and significant undermining’ of the institution’s ethos or religious 

belief.233 

4.3 National Mechanisms to Combat Racism and Discrimination against Ethnic Minorities 
Prior to the onset of the economic recession in 2008, the State had put in place a number of policy 

responses in the form of anti-racism and integration measures to ensure that migrants did not suffer 

discrimination on the basis of race or their membership of an ethnic minority community. These responses 

included the National Action Plan Against Racism (NPAR) and Migration Nation: Statement on Integration 

Strategy and Diversity Management. In this context, the IHREC regrets the State’s failure to renew the NPAR 

following its conclusion in 2008, noting the final report on the NPAR was entitled Not an End – Just a 
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Beginning.234 The IHREC also regrets the State’s failure to fulfil its commitment outlined in Migration 

Nation235 in relation to the three new integration bodies, as it was no longer deemed appropriate in ‘current 

circumstances when State bodies are being rationalised or abolished’.236  

 
Under the 2014 Act, the IHREC is responsible for promoting interculturalism, as well as ensuring equal 

treatment under EU equality law.237 However, it reaffirms its position that it does not consider itself to be 

the appropriate body to monitor racist incidents and calls for an appropriate mechanism to be established 

(see also Section 3.1 of this report). While the IHREC recognises that the Office for the Promotion of Migrant 

Integration (OPMI), with its cross-Departmental mandate, is tasked with monitoring ‘trends in racially 

motivated incidents and to support measures to combat racism’, it notes valid concerns that following the 

closure of the National Consultative Committee on Racism and Interculturalism (NCCRI) in 2008,238 ‘[t]he 

expertise gathered by the NCCRI, the bridge between authorities and the civil society and the unique 

reporting system about racist incidents were lost’.239 Without a clear strategy to underpin its activities and 

aside from publishing the statistics on its website, it is not clear how the OPMI uses the collated statistics to 

inform and influence State policy in combatting racism and xenophobia. 

The IHREC welcomes the commitment in the Programme for Government to ‘promote policies which 

integrate minority ethnic groups in Ireland, and which promote social inclusion, equality, diversity and the 

participation of immigrants in the economic, social, political and cultural life of their communities’.240 In this 

context, it also welcomes the development of a new Integration Strategy and the public consultative process 

undertaken by the State in this regard.241  

The IHREC urges the State to ensure that the new Integration Strategy incorporates elements of both the 

NPAR and the previous Integration Strategy, in particular promoting positive social inclusion measures to 

combat racism, intolerance and xenophobia while at the same time nominating an appropriate body to 

monitor such incidents when they occur in order to formulate an evidence-based response. 
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4.3.1 Anti-Discrimination Measures in relation to Traveller and Roma Communities 
While Travellers242 have not yet been officially recognised as a distinct ethnic minority,243 they are 

specifically protected against discrimination under equality legislation. The IHREC welcomes the National 

Traveller Roma Integration Strategy under the EU Framework for National Roma Strategies up to 2020 but 

notes that in its 2014 assessment the EU Commission called on the State to develop a ‘systematic approach 

to tackle prejudices against the Traveller and Roma communities’.244 Prior to this in 2012, the State was 

criticised by the EU Commission for meeting only four out of its 22 targets to promote Roma and Traveller 

integration, in particular highlighting the lack of data in relation to housing, health, education and 

employment.245  

The IHREC notes the transfer of discrimination claims relating to licensed premises from the Equality 

Tribunal to the District Court following legislative changes in the Intoxicating Liquor Act 2003.246 Prior to the 

change in law, many of these discrimination cases related to the refusal to licensed premises on the Traveller 

ground.247 A 2012 review of equality cases indicated that members of the Traveller community were 

particularly disadvantaged by this amendment due to ‘evidential difficulties’ requiring legal representation 

at the outset of the case, as well as the potential risk of an award of costs against the applicant.248 The 

review suggests that the legislative change acted as a deterrent in bringing forward discrimination cases of 

this type. The review also demonstrated that the change resulted in unforeseen consequences, whereby, the 

provision was extended to cases involving refusal of entry to other facilities where they were linked to a 

licensed premises.249  

The IHREC is concerned that discrimination against Roma people living in Ireland persists. In 2013, Emily 

Logan, then Ombudsman for Children, conducted a Special Inquiry into the removal of two Roma children 

from their families on the basis that the children did not physically resemble their respective parents as their 

appearance did not conform to racial stereotypes.250 The Inquiry found that in the case of one of the Roma 
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children affected, his ‘ethnicity was so influential in determining the decision to remove him from the care of 

his parents, with no objective or reasonable justification’ that it amounted to ethnic profiling.251  

The IHREC encourages the State to collate and collect statistics on the number of Traveller and Roma 

people resident in Ireland to inform tailored policies to address the discrimination faced by Traveller and 

Roma individuals and communities, particularly in accessing their economic, social and cultural rights 

under the Covenant. 

 

The IHREC notes the lack of available data from the District Court on the number of alleged cases of 

discrimination under the Intoxicating Liquor Act and recommends the State carry out an analysis of these 

cases to determine whether the changes to the legislation have had a disproportionate impact on 

members of the Traveller community. 

The IHREC reiterates the recommendations of the former Ombudsman for Children in the context of the 

Special Inquiry and calls on the State to ensure that protocols and cultural competence training for the 

Garda Síochána (police) are put in place.  

4.4 The Rights of Persons with Disabilities in the Irish Context 
In its 2002 Concluding Observations the Committee noted its regret that the Disability Bill did ‘not adopt a 

human rights based approach’.252 The IHREC notes that the ensuing Disability Act 2005 (‘the 2005 Act’) was 

enacted providing for an assessment of need for persons with disabilities.253 However, significant elements 

of the legislation have not yet been fully implemented.254 Moreover, the more limited definition of disability 

in the 2005 Act, as distinct to that contained in the Employment Equality Acts, has been described as 

‘problematic in ensuring a holistic approach to the barriers faced by people with disabilities in accessing 

support to work in the open labour market’.255 

 

The National Disability Strategy is considered the cornerstone of the State’s response to upholding the rights 

of persons with disabilities. The Commission notes that this was developed in 2004 before the CPRD came 

into force in 2008 and should be updated to reflect the provisions of the CPRD. 

 
The IHREC recommends the State review the various definitions of disability in relevant statutory 

provisions to ensure they are not in conflict with each other. The Commission further recommends that 

the State ratify the CPRD as a matter of priority and revise its National Disability Strategy to reflect the 

provisions of the Convention. 
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4.5 Equality Impacts of Austerity Measures 
The Committee is unequivocal in its interpretation of Article 2(2) of the Covenant that the State should 

guarantee the enjoyment of economic, social and cultural rights without discrimination of any kind. This 

includes an obligation on the State to ensure that its economic and budgetary policies do not 

disproportionately impact on disadvantaged groups, and to ‘adopt appropriate preventive measures to 

avoid the emergence of new marginalised groups’.256 In this context, the IHREC notes that while the 

recession and austerity measures have had a detrimental impact on a range of societal groups who are 

traditionally recognised as being disadvantaged, some groups have been hit harder or may be more 

susceptible to unemployment, lower incomes, or poorer living standards.257  

4.5.1 Gender-Impact of Austerity Measures 
The IHREC notes that research published by the ESRI and the former Equality Authority in 2014 found that 

the dramatic increase in unemployment displayed a ‘strong gender dimension’ as male-dominated 

industries, including the agriculture, manufacturing and the construction industries, were particularly 

impacted.258 While the gap between employment rates for men and women has narrowed since the onset of 

the recession, this has been described as a ‘levelling down’ rather than signifying progress in achieving 

greater gender equality in the labour market.259 Male unemployment rates were subject to a sharper decline 

than female unemployment rates while the long-term rise in female labour market participation rates 

effectively came to a standstill.260 (See Section 5.2 below for further details.) 

4.5.2 Effect of Recession on Young People 
The IHREC notes that unemployment during the recession had a profound effect on young people seeking 

access to the labour market. Between 2006 and 2012, the youth unemployment rate more than tripled, 

rising from 9.9 to 33 per cent while the unemployment rate for the general population rose from 4.6 to 15 

per cent in the same period.261 While the high rate of youth unemployment has started to fall, the IHREC 

recognises that a number of factors are relevant including demographic changes, higher numbers of young 

people remaining in education rather than job-seeking and the impact of emigration.262
  

 

The IHREC is concerned that legislative amendments to introduce age-related reduced social security 

payments for jobseekers aged 26 years and under have resulted in differential treatment based solely on 

age.263 The Committee is clear that ‘differential treatment based on prohibited grounds will be viewed as 

discriminatory unless the justification for differentiation is reasonable and objective’ and that ‘a lack of 

available resources’ cannot be used to justify such treatment ‘unless every effort has been made to use all 

resources that are at the State party’s disposition in an effort to address and eliminate the discrimination, as 
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a matter of priority’.264 The current rate of payment to people under the age of 26 falls below the weekly 

basic minimum income standard set by the State at €186.265  

 

The IHREC urges the State to take concrete measures to address the high youth unemployment rate and 

ensure that any of its measures do not impact disproportionately on this already disadvantaged societal 

group. In this context, the IHREC recommends the State reconsider its position on reduced rate jobseeker 

payments for people under the age of 26. 

4.5.3 Impact of Recession in relation to Ethnicity and Nationality 
While unemployment levels for immigrants continue to be higher than those for Irish citizens, evidence 

suggests that this is due to the continuance of ‘pre-recession disadvantages’ rather than a direct cause of the 

recession.266 However, the IHREC notes that migrants are more likely to be unemployed than Irish nationals 

and African nationals tend to experience higher levels of unemployment than other groups with an 

unemployment rate of 30 per cent in 2013 compared with an average unemployment rate of 13.1 per cent 

in the same year.267 Migrant women, younger migrants and older migrants were also more likely to be 

unemployed.268 

 

Moreover, members of the Black African ethnic group were seven times more likely to experience 

discrimination when seeking work than members of the White Irish group, regardless of age, gender and 

level of educational attainment.269 Non-Irish EU migrants from ethnic minorities also reported higher levels 

of discrimination while job-hunting and in the workplace than both White Irish people and their White EU 

counterparts.270 The experience of migrant jobseekers arriving in Ireland after the onset of the recession 

suggests that migrants continue to be at greater risk of facing discrimination than their Irish counterparts 

when looking for work in the Irish labour market.271  

 

The IHREC recommends the State to put in place a policy response to reduce the rate of discrimination 

faced by migrants, particularly Black Africans or people from ethnic minorities, when job-seeking or in the 

workplace. 
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5. The Equal Right of Men and Women to the Enjoyment of Economic and Social Rights 
(Article 3) 

5.1 Constitutional Position of Women 
The IHREC regrets that Article 41.2 of the Irish Constitution272 continues to perpetuate stereotypical 

attitudes towards the role of women in Irish society despite repeated calls at both the national and 

international level to amend or remove it.273 In February 2013, the Convention on the Constitution 

recommended amending Article 41 by inserting an explicit provision on gender equality and including 

gender-neutral language in Article 41.2.1. The IHREC welcomes these recommendations and welcomes the 

establishment by the Government of a dedicated Departmental Task Force within the Department of Justice 

and Equality to consider their implementation.274 Although the Departmental Task Force submitted its report 

to Government in December 2014,275 it has not yet been published and the IHREC considers it regrettable 

that a referendum on this issue is unlikely to take place during the lifetime of the current Government.276 

 

In this regard, the IHREC urges the State to publish the report of the Departmental Task Force as soon as 

possible to prevent further delay in progressing the repeated recommendations at the national and 

international level to amend or remove Article 41.2 of the Constitution.  

5.2 Gender Pay Gap and Equal Access to Employment 
The IHREC notes that access to gender equality in employment continues to be an issue for women seeking 

to exercise their right to work and receive fair pay. There is a concern that ‘the dilution of gender 

mainstreaming approach to policy formation’ could mean that ‘austerity policies will undermine hard-won 

progress on gender equality and will aggravate gender differences in employment’.277 The gender pay gap, 
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gender segregation in different sectors and different working patterns all contribute to this lack of 

equality.278  

Although a key objective of the National Women’s Strategy 2007-2016 is to reduce the gender pay gap, the 

IHREC is concerned that it has instead increased from 12.6 per cent in 2008 to 14.4 per cent in 2014.279 

Furthermore, the pension gender gap stands at 38.2 per cent, up almost 6 percentage points since 2008.280 

The pay differential for women in the public sector is much lower than in the private sector and while the 

IHREC notes that women form almost two-thirds of the civil service workforce, it is concerned that the vast 

majority of better-paid senior positions at the top four civil service grades are filled by men,281 suggesting 

the continued existence of a glass ceiling in the public sector.  

Between 2008 and 2013, female employment rates dropped from 64.1 to 60.3 per cent while male rates fell 

from 81.4 to 70.9 per cent.282 In 2014, the European Commission, in its annual report on gender equality in 

the EU, noted that ‘most of the countries with women’s employment rates below the EU average have fallen 

further behind during the crisis’ including Ireland.283 The IHREC notes the UN Committee’s interpretation of 

Article 3 of ICESCR in which it calls on States to ensure that ‘in law and in practice, men and women have 

equal access to jobs at all levels and all occupations’284 and obliges States to take measures, including the 

adoption of ‘temporary special measures to accelerate women’s equal enjoyment of their rights’.285 

The IHREC is concerned that despite women being more educated than men, lower female employment 

participation rates persist and women continue to be employed in less senior positions than men.286 While 

the gap in employment rates has reduced, as outlined above (see also section 4.5.1 of this report), this is due 

to a ‘levelling down’ of male employment rates rather than an increase in women’s labour market 

participation.287 Thirty-four per cent of women continue to work part-time compared with only 12.7 per cent 

of men. Women continue to be overrepresented in clerical roles while only a third of employees in 

management roles are women.288 This inevitably leads to women being paid less due to the nature of the 

work. The IHREC notes the stagnation to female participation rates caused by the onset of the recession, 

particularly as significant progress had been made since the 1990s and this had been set to continue.289 

In this context, due to the fall in employment rates generally and the drop in female participation rates 

specifically, the IHREC recommends the State to adopt measures to equalise the participation of women 
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and men in the labour force. The State should also take steps to close the gender pay gap and ensure that 

women receive equal pay for equal work. 

In order to ensure effective equality monitoring, the IHREC recommends the State to put in place a system 

to collate ‘gender disaggregated data on key indicators’290 to inform policy-making aimed at improving 

gender disparities in employment. 

5.3  The Gender Implications of Access to Affordable Child Care  
The high cost of quality childcare in Ireland has detrimental consequences for women’s enjoyment of the 

right to work as well as impeding their opportunities for promotion. In this context, the European 

Commission has identified ‘limited access to affordable and quality childcare’ as ‘a barrier to increased 

female labour market participation’.291 While the European Commission notes that the State has made 

‘limited progress’ in addressing ‘low intensity of households’, it highlights that no progress has been made to   

improve access to ‘affordable and full-time childcare’.292 Notably, Ireland has the highest childcare costs in 

the European Union as a percentage of family income.293 The State attributes the ‘comparatively high cost of 

delivering childcare’ to the requirement for a high staff ratio to ensure a good quality service,294 but the 

childcare provided must be of an adequate standard, as well as accessible. 

 

The State has an obligation under ICESCR to reduce barriers for working parents by ‘promoting adequate 

policies for childcare’.295 The IHREC recognises that the State has put in place some measures to address the 

deficiencies in the availability of affordable childcare, but considers these to be inadequate and limited in 

scope. The free pre-school year does not provide adequate childcare to facilitate women’s greater 

participation in the labour force due to the part-time nature of the scheme,296 resulting in only a partial 

reduction of costs for working parents who are required to pay additional costs.  

  

The IHREC notes that the lack of affordable childcare affects women of all socio-economic backgrounds. 

Access to affordable childcare services would help to ‘reduce labour-market inequality by promoting 

continuity of employment, particularly for low-qualified mothers’ who are typically more reliant on support 

from relatives to provide childcare.297 In relation to ‘mothers who wish to engage in activities including the 

long hours culture associated with management, corporate and State Board commitments and politics’, 
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there are concerns that they are impeded in advancing their careers by the lack of childcare arrangements to 

cover atypical hours.298 

 

The IHREC recommends that the State review the free pre-school year and take measures to supplement 

this initiative in order to ensure the provision of high quality, affordable and flexible childcare 

arrangements to facilitate the participation of more women in the labour force. 

5.4 Women in Leadership Positions 
The IHREC notes that one of the key aims of the National Women’s Strategy 2007 – 2016 (NWS) is to address 

the democratic deficit that the State recognises has economic, social and cultural impacts. Also the 2011 

Programme for Government contains a commitment ‘to strive to ensure that every one of our citizens has an 

effective right, free from discrimination, to contribute to the economic, social and cultural life of the 

nation’.299 The IHREC is concerned that the significant reduction in public expenditure on gender equality 

initiatives since the beginning of the recession represents a regressive move on the part of the State which 

could negatively affect women’s enjoyment of their socio-economic rights.300 The establishment in 2010 of a 

Sub-Committee of the NWS Monitoring Committee to specifically address the low number of women in 

decision-making roles301 was a welcome development but further implementation of its recommendations is 

required.  

 

The IHREC welcomes the enactment of the Electoral (Amendment) Political Funding Act 2012 (‘2012 Act’) 

which provides that State funding received by a political party will be reduced by five per cent unless at least 

30 per cent of its candidates at the preceding general election were women and at least 30 per cent were 

men. The 2012 Act also provides for a further increase to a minimum 40 per cent of candidates of each 

gender seven years after the general election where this provision first applies. Given the current situation 

where only 16 per cent of elected representatives in the Dáil (Lower House) and 27 per cent of Cabinet 

Ministers are women,302 the IHREC regrets the delay in implementing an increase in gender quotas in 

subsequent elections.  

 

Despite the State’s commitment in 1993 to increase the proportion of women on corporate and State 

boards to 40 per cent,303 this figure has remained static at 34 per cent for a number of years and women 

continue to be under-represented in economic portfolios. The announcement in 2014 of a ‘pilot project to 

develop a talent bank of women who would be prepared to serve on State Boards, as a resource to be made 
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available to Ministers and other nominating bodies’,304 while long overdue, is a welcome development. 

However, the IHREC considers that more can be done to ensure more women are included in high-level 

decision-making. The IHREC notes that while women make up 45 per cent of the work force, less than one-

third of them are employed in senior positions as managers, directors or senior officials305 and less than one-

fifth of Local Authority elected representatives are women.306 Under the 2014 Act, the general membership 

of the IHREC must be made up of an equal number of men and women in addition to the Chief 

Commissioner.307 

 

In recognition of the State’s obligation under ICESCR ‘[t]o promote equal representation of men and 

women in public office and decision-making bodies’,308 the IHREC recommends the State put in place 

further measures to strengthen the inclusion of more women in political decision-making.  

5.5 Historical Situations of ESC Rights Violations Against Women and Remedies 
The IHREC notes that the crosscutting prohibition on gender-based discrimination, a right clearly defined in 

ICESCR and other relevant human rights instruments to which the State is a party, has been central to a 

number of controversies uncovered in recent years involving the State’s treatment of women on the basis of 

stereotypical and discriminatory attitudes. While mostly related to past or historical events, as outlined 

below, the IHREC is concerned that this mistreatment of thousands of women has had long-lasting and 

continuing repercussions for their enjoyment of their socio-economic rights, including their rights to health, 

social security and education and their labour-related rights.  

5.5.1 Magdalen Laundries 

The IHREC is concerned that the rights of more than 11,000 women309 were systematically violated while 

living in institutions known as Magdalen Laundries,310 through the mistreatment to which they were 

subjected. The IHREC is of the view that these women and girls were victims of forced or compulsory labour 

in contravention of Ireland’s obligations under the International Labour Organisation (ILO) Forced Labour 
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Convention and as a result were denied their basic rights to education, fair wages and social security,311 all of 

which are enshrined in ICESCR. 

  

While an Inter-Departmental Committee (IDC), was established in 2011 on foot of a recommendation by the 

UN Committee Against Torture,312 it fell short of the full independent statutory mechanism to investigate the 

State’s role in the Laundries as recommended by the former IHRC in its initial assessment of the system.313 

Notably, the IDC’s fact-finding report did not specifically consider the State’s responsibilities to the women 

or make any findings of liability in accordance with the requirements relating to the right to an effective 

remedy. In 2013, the former IHRC conducted a follow-up report to its 2010 human rights assessment as it 

had not been in a position to carry out a thorough analysis due to the lack of available information at that 

earlier time.314  

The IDC’s finding of significant State involvement in the Laundries and the Taoiseach’s public apology in 

February 2013 were both welcome steps in recognising the mistreatment of women and girls placed in the 

Laundries. However, in the opinion of the IHREC, the subsequent establishment of the ‘ex gratia’ redress 

scheme under the supervision of Mr Justice John Quirke, as set out in the 2013 Magdalen Commission 

Report (the ‘Quirke report’),315 does not constitute an adequate remedy. Specifically it does not take into 

account the applicant’s individual circumstances when assessing claims for compensation. Nor does it 

provide the full range of measures necessary ‘to ensure to the greatest extent possible the restitution and 

rehabilitation of the women’ as recommended by the IHRC in its 2013 report.316  

The IHREC welcomes the Redress for Women in Certain Institutions Bill 2014 currently passing through the 

Houses of the Oireachtas, subject to certain amendments proposed by the Minister for Justice and Equality 

to implement in full the recommendations as set out in the Quirke Report. This provides for an enhanced 

medical card with no restrictions on the type of General Practitioner the holder can access.317 Mr Justice 

Quirke’s recognition of forced labour is a welcome development. However, the IHREC notes that while 

Magdalen Laundry survivors of pensionable age will receive a payment equivalent to the contributory state 

pension, the administrative scheme does not allow for the back-payment of arrears.318 Thus, women who 
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had already reached the eligible age of 66 years prior to the establishment of the scheme will not receive the 

equivalent of their full pension entitlements. Furthermore, it is regrettable that the State’s approach to 

compensation is based on the amount of time a woman spent in the Laundries with graduated lump-sum 

payments granted up to a maximum of ten years, rather than on her individual experience of the 

Laundries,319 particularly when it is well established that some women spent more than a decade in these 

institutions.320 

The failure of the State to apply a human rights framework to the investigation and redress scheme has led 

to the further denial of the rights of former residents compounding the State’s involvement in the 

Laundries.321  

The IHREC recommends that the State ensure that any investigation and redress scheme is human rights 

compliant, paying particular attention to the socio-economic rights of the Magdalen Laundry survivors.  

5.5.2 Mother and Baby Homes 
The IHREC welcomes the establishment of an independent statutory Commission of Investigation into 

revelations concerning Mother and Baby Homes operating in the State between 1922 and 1998.322 The 

IHREC (and the former IHRC) has expressed grave concerns about the operation and oversight of these 

institutions and related issues involving the pathways between the Homes and the Magdalen Laundries.323 In 

particular, the IHREC considers that the stigmatisation and treatment of unmarried mothers and their 

children was a direct result of gender-based discrimination by the State324 in clear violation of Article 3 of the 

Covenant. The State operated some of the homes directly and there is significant evidence of State 

involvement in the operation and oversight of the homes required to register under the Maternity Homes 

Act 1934.325 

The high infant mortality rate326 is of particular concern as it indicates the occurrence of systemic violations 

of the right to an adequate standard of living, including access to adequate food; the right to access medical 

                                                                                                                                                                                          
 ‘… it is not possible to make a statutory amendment to extend the benefit of the State pension (contributory) scheme to persons 

who do not qualify on the basis of the legislative criteria ... However, it is possible to devise an administrative scheme, which would 
require authorisation by the Department of Finance, which could pay weekly sums equivalent to the top rate of the State pension 
(contributory) – €230.30 – for the benefit of a limited class of recipients, namely those women who were admitted to and worked 
in the Magdalen Laundries. Once such a scheme is established, it can operate on a prospective basis so that persons over the 
qualifying age will receive the full rate of income and other persons will receive the full rate of income on reaching the qualifying 
age’.  
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treatment; and the general neglect of babies and young children.327 Evidence suggests that children in the 

mother and baby homes were subject to medical vaccine trials thus interfering with their right to bodily 

integrity, and their right to health which includes the ‘right to be free from interference, such as the right to 

be free from torture, non-consensual medical treatment and experimentation’.328 In its 2013 report on the 

Magdalen Laundries, the former IHRC noted that women were sent from the Mother and Baby Homes to the 

Magdalen Laundries for long periods of time.329 The IHREC welcomes the extension of the Commission of 

Investigation’s remit to investigate the exit pathways of the women leaving the Mother and Baby Homes.330  

The IHREC welcomes the comprehensive terms of reference for the Inquiry including the explicit statement 

that the investigation must be ‘prompt and thorough in accordance with the State’s obligations under 

international human rights law’, as well as the inclusion of a specific clause providing for the identification of 

any differential treatment of particular groups of women based on equality grounds including ‘religion, race, 

traveller identity or disability’.331 In the context of this submission to the Committee, the IHREC welcomes 

the proposed examination of the ‘economic and social situation and experiences of single women and their 

children’ in the historical context given that single mothers continue to experience some of the highest 

levels of poverty and deprivation. 

The IHREC recommends the State properly resource the Commission of Investigation into the Mother and 

Baby Homes, ensure that all Government Departments cooperate in full with the investigation and where 

further resources are necessitated by the widening of the Commission’s remit, ensure that such resources 

are provided.   

5.5.3 Symphysiotomy 

The IHREC notes the lack of an effective redress mechanism for survivors of symphysiotomy,332 a practise 

used on some pregnant women in the State between the 1940s and the 1980s,333 which had long-lasting 

consequences on their right to health.334 The Department of Health commissioned a report in 2011 (the 

‘Walsh Report’) to establish the facts about the use of the practice both in Ireland and overseas, and to 

determine whether the procedure was used appropriately.335 The State also commissioned a review by 

Judge Yvonne Murphy (the ‘Murphy Review’) to consult with survivors and examine the liability of parties 

involved in the procedures, as well as examining the possibility of establishing an ex gratia scheme.336 The 
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Walsh review concluded that although the total number of surviving women affected is ‘relatively small’, 

given their advanced age, coupled with lengthy delays in the courts with uncertainty of success, it would be 

‘appropriate for the government to establish an independent, specialist needs assessment team to evaluate 

the cases and advise on the care requirements of each woman’.337 The Murphy Review proposed an ex 

gratia or redress scheme of compensation between €50,000 and €150,000 contingent on proving firstly that 

a claimant had undergone a symphysiotomy with higher amounts granted for women who were medically 

assessed as having ongoing injuries ‘directly attributable to the procedure’.338 

 

The State announced the commencement of an ex gratia scheme in November 2014, but allowed 20 days 

for receipt of applications with an extension until mid-January in exceptional circumstances. The IHREC 

considers the State’s response to be inadequate as it fails to provide an effective remedy or accountability as 

recommended by the UN Human Rights Committee in July 2014,339 namely, it does not address the need for 

a prompt, independent and thorough investigation into these cases, nor does it establish a process whereby 

perpetrators (including medical personnel) can be prosecuted and punished where violations of human 

rights occurred.340 In the context of the ICESCR, it is clear that the State is obliged to protect women from 

harmful medical practices341 and victims of any violations of the right to health are entitled to ‘effective 

judicial or other appropriate remedies at both national and international levels’, as well as ‘adequate 

reparation which may include ‘restitution, compensation, satisfaction or guarantees of non-repetition’.342 In 

the opinion of the IHREC, the current administrative scheme does not meet this standard. 

 

The IHREC recommends the State to reconsider the terms of its redress scheme and provide a fair and 

effective remedy through the establishment of a statutory, independent and thorough investigation into 

cases of symphysiotomy. 

5.5.4 The Marriage Bar  
Older women who worked in the civil or public service prior to 1973 were required to retire upon their 

marriage due to the operation of the discriminatory ‘marriage bar’ which was lifted when Ireland became a 

member of the EU. While this may be considered a legacy issue, the IHREC notes that it may have real 

repercussions for women who are currently of pensionable age and interfere with their right to social 

security.343 Women who were forced to leave employment may not have enough social insurance 

contributions to claim a pension in their own right and, depending on their circumstances, they may not 

satisfy the means test for a contributory payment. Older women were effectively forced to choose between 

their right to work and their family life, and the ‘lack of a definite pay-off in terms of living standards’ has 
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been described as ‘a clear indictment of the continuing negative impact in women’s lives of this 

discriminatory policy of more than three decades ago’.344  
 

The introduction of a Homemakers Scheme in 1994 to assist a person caring for a child under 12 years (or 

over 12 years if the child has a disability) to qualify for a contributory State pension was not extended to 

those in similar situations before 1994. While the State recognises that the marriage bar may have 

prevented women from accessing a contributory pension, it considers that it ‘cannot address shortcomings 

which have arisen from gaps in social insurance in the past’ and no action will be taken in this regard.345  

 

The IHREC recommends the State address the repercussions of the operation of the former marriage bar 

and ensure that older women forced to leave the workforce due to its operation, are not put at any 

further disadvantage by the lack of access to a pension caused by insufficient social insurance 

contributions.  
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Part III – Issues Relating to Specific Provisions of ICESCR 

6. The Right to Work and Favourable Conditions of Work (Articles 6 – 8) 

6.1 Fair Conditions of Work 
In the context of high unemployment, in particular youth unemployment, leading to high rates of emigration 

and continuing low participation rates for certain disadvantaged groups,346 the IHREC is concerned that, in 

specific areas, the State is not taking all appropriate steps to advance the right to work and the right to just 

and favourable conditions of work enshrined in ICESCR as outlined below. 

6.1.1 The Minimum Wage and Low Pay Commission 
The minimum wage is currently set at €8.65 per hour.347 This amount continues to fall short of the ‘low pay 

threshold’ that Eurostat recommended should be set at an hourly rate of €12.20 in 2010.348 Notably, 60 per 

cent of low paid workers are women349 and women face a 34 per cent risk of earning below the ‘low pay 

threshold’, re-emphasising the need for the State to make a concerted effort to close the gender pay gap 

and to ensure equal pay for men and women in line with Article 7 of ICESCR. Furthermore, the minimum 

wage is set at a lower rate for younger workers, a situation which the European Committee of Social Rights 

has stated ‘does not constitute a decent remuneration within the meaning of Article 4§1’ of the Revised 

European Social Charter.350 

 

According to the ESRI, the cumulative impact of austerity policies since 2009 has resulted in the poorest 

households experiencing a 12.5 per cent reduction in their disposable income.351 This is also exacerbated by 

the fact that while direct taxation is progressive, indirect taxation continues to disproportionately affect the 

poorest in society.352 The IHREC welcomes the State’s actions in successive budgets to ensure that 

approximately 410,000 low paid workers are no longer liable to pay the Universal Social Charge (USC), which 

is a tax applied to the gross incomes of all workers earning above certain annual income thresholds.353 

However, the Commission notes its concern that 12 per cent of workers are at risk of poverty, and of the 

total number of people living in poverty, five per cent are in work.354 This further demonstrates that the 

cumulative impact of a low National Minimum Wage and various taxation measures does not, in many 

instances, provide for an adequate standard of living for those engaged in work. While the introduction of 
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the Back to Work Family Dividend in the 2015 Budget to support individuals with families returning to work 

is another welcome development,355 the continuing lack of affordable childcare and supports will continue 

to be a barrier for many parents considering a return to work.356 Moreover, despite the introduction of the 

Pathways to Work Strategy and some progress in achieving further job creation, in 2014, there continues to 

be a lack of available employment with a ratio of 20 unemployed persons for each employment vacancy.357 

 

The IHREC welcomes the establishment of the Low Pay Commission in 2015358 which the State intends to 

place on a statutory footing,359 to monitor the rate of the National Minimum Wage on an annual basis and 

make recommendations in relation to other relevant matters.360 The IHREC also welcomes the recognition by 

the State that increases to the minimum wage cannot alleviate in-work poverty in isolation361 and urges the 

State to implement further measures to address this pressing socio-economic issue. The State’s actions 

should be informed by the advice of the Low Pay Commission, as well as by the final report of the Advisory 

Group on Tax and Social Welfare362 in relation to supports for people of working age which was completed in 

2014 but has yet to be published. 

 

The IHREC welcomes the initiative by the State to enact legislation underpinning the Low Pay Commission 

and recommends that it incorporate a human rights and equality dimension into both the Terms of 

Reference of the Commission, as well as the legislative framework which it should progress as a matter of 

priority. The IHREC recommends that the rate at which the National Minimum Wage is set is assessed to 

ensure that it represents fair remuneration for work carried out and affords an adequate standard of 

living for all. 

6.1.2 Zero Hour Contracts 
Employment contracts with unspecified hours of work, more commonly referred to as ‘zero hour’ contracts, 

have become a feature of work for many individuals without a permanent or fixed-term work contract that 
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stipulates the number of hours they will be working per week.363 The IHREC is concerned that the lack of 

specified and secure hours of work is leading to insecurity of income and uncertain employment situations 

for many employees working under these conditions,364 many of whom are recorded as underemployed 

part-time workers.365 The Nevin Economic Research Institute (NERI) has indicated that the ‘true impact of 

these conditions on employee weekly/annual income is likely to be more pronounced than that identified 

for the hourly data examined’.366 In terms of ICESCR, the State is under an obligation to ensure that everyone 

has the right to ‘just and favourable conditions of work’, including ‘fair wages and equal remuneration for 

work of equal value’ which will allow them ‘a decent living for themselves and their families’.367 

 

In the absence of comprehensive and up-to-date information on the prevalence and impact of zero hour 

contracts in Ireland, the Commission welcomes the State’s appointment of a research team to study the use 

of zero hours and low hours contracts in consultation with key stakeholders including employees, 

employers, Government Departments and Trade Unions.368  

 

The IHREC recommends that in examining the legislative provisions and policy surrounding these types of 

contracts, it should be ensured that all workers receive fair wages and can earn a decent living for 

themselves and their families. 

6.1.3 Collective Bargaining 
The Commission welcomes the State’s commitment to legislate for collective bargaining through trade 

unions369 and that the proposed legislation has been approved by the Cabinet.370 The Commission notes that 

this right is not recognised in Irish law and in this context notes the decision of the Supreme Court in 

McGowan & Ors v. Labour Court Ireland & Ors371 which held that the term ‘collective bargaining’ was not 

currently defined in domestic law. As a result, the Industrial Relations Act 2001 cannot currently be relied 

upon to facilitate an informal collective bargaining mechanism.  

 

The Commission further notes the finding of the European Committee of Social Rights in the European 

Confederation of Police (EuroCOP) v. Ireland372 that the prohibition on members of An Garda Síochána (Irish 
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police force) to join national employee’s associations meant that Ireland was in breach of the Revised 

European Social Charter. Specifically, the CoE Committee found Ireland in breach of Article 5 (right to 

organise) ‘on grounds of the prohibition against police representative associations from joining national 

employees’ organisations’ and Article 6 (right to collective bargaining) as the State did not provide a 

‘compelling justification’ for the prohibition on the right to strike ‘in the context of the regulation of the 

collective bargaining rights of police officers’.373 It is not yet clear how the State intends to respond to the 

decision by the CoE Committee,374 as the Minister for Justice and Equality expressed concerns about the 

‘significant and sensitive issues’ pertaining to the right to strike for members of the Gardaí and the matter 

remains under consideration.375  

 

The IHREC recommends that the State publish and enact the proposed legislation on collective bargaining 

as a matter of priority. 

6.2 Barriers to the Right to Work for Specific Groups 

6.2.1 Rights of Migrant Workers 
The IHREC welcomes the reform of the employment permits system in 2014 through the enactment of the 

Employment Permits (Amendment) Act 2014. The legislation provides for nine types of permit.376 This 

includes a Reactivation Employment Permit which allows migrant workers who previously held a valid 

employment permit but who subsequently became undocumented through no fault of their own, or who 

were subject to exploitation or poor working conditions, with the ability to re-enter the Employment Permit 

system. This is a welcome development arising from the High Court decision in Hussein v. Labour Court and 

Another,377 whereby a migrant worker exploited by his employer for a period of several years was ineligible 

to receive the compensation awarded to him by the Labour Court as he did not hold a valid work permit for 

the entire duration of his employment.378 

 

The number of employment permits issued to non-EEA workers has dropped significantly since the onset of 

the recession, although the primary industries for which permits were granted continue to be for medical 

and nursing jobs, the service industry and the catering industry.379 The Commission notes that non-EEA 

workers are required to pay significant fees to access an employment permit380 and this was the subject of 

an adverse finding by the European Committee of Social Rights which concluded that the fees are excessive 
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and constitute a violation of the right to engage in gainful occupation as enshrined in Article 18 of the 

Revised European Social Charter.381  

 
In light of the finding of the European Committee of Social Rights, the IHREC recommends that the State 

review the fees applicable for employment permits to ensure that they do not place an undue financial 

burden on applicants or do not act as a disincentive for migrant workers seeking employment in Ireland. 

6.2.2 Rights of Persons with a Disability to Work 
The IHREC notes with concern the disproportionately higher rate of unemployment for people with 

disabilities, and in particular, it notes that those with a mental health disability are much more likely to be 

unemployed.382 The unemployment rate for persons with disabilities ‘increased from 8 per cent in 2004 to 

22 per cent in 2010’.383 Low participation rates in the labour market are also a feature of the employment 

landscape for individuals with disabilities as part-time work is more prevalent and some people are not in a 

position to work at all thus are excluded from the general unemployment figures.384 Moreover, given that 

the cost of living is approximately one-third higher for people with disabilities, and social security payments 

do not reflect this (see also section 7.2.1 of this report), it is essential that the new employment strategy 

addresses the issue of an adequate income for people falling within its remit. 

 

In its 2002 Concluding Observations on Ireland’s Second Periodic Report, the Committee expressed concerns 

about the status of individuals with disabilities working in sheltered workshops without recognition or 

protection as an employee.385 In this context, the IHREC welcomes the move away from sheltered 

workshops, but awaits the publication of the Comprehensive Employment Strategy for People with a 

Disability and the accompanying implementation plan in order to determine whether the State complies 

fully with Article 7 in terms of the right to work for people with disabilities.  

 

The IHREC recommends that the State publish the Comprehensive Employment Strategy for People with a 

Disability at the earliest opportunity. The strategy must take account of and reflect the higher cost of 

living for persons with disabilities. 

6.3 Forced Labour and Trafficking – The Legal Framework 
Forced labour is prohibited in Irish law under the Criminal Law (Human Trafficking) Act 2008 as amended by 

the Criminal Law (Human Trafficking) (Amendment) Act 2013.386 The Commission welcomes the State’s 

ratification of the International Labour Organisation (ILO) Decent Work for Domestic Workers Convention387 

along with the issuance of guidelines for diplomatic staff living in Ireland who employ private domestic 
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employees.388 The IHREC welcomes the decision in a recent High Court case concerning the protection of an 

alleged victim of human trafficking, in which IHREC appeared as amicus curiae (friend of the Court).389 

O’Malley J. held that the current administrative scheme for the identification and protection of victims of 

human trafficking is ‘inadequate in terms of the transposition of the EU Directive’,390 an issue which must 

now be addressed by the Executive. In addition to this ruling, the IHREC notes the recommendations of the 

Council of Europe’s Group of Experts on Action against Trafficking in Human Beings (GRETA) that the Irish 

Government should place the protection of victims of trafficking on a statutory footing.391 GRETA also 

highlighted the lack of access to adequate remedies for victims, including compensation and recommended 

that appropriate measures should be put in place. GRETA, as well as the UN Human Rights Committee, have 

expressed concern at the placement of victims of trafficking in Direct Provision centres where they may be 

placed at further risk of harm.392  

 

The Commission remains concerned at the current system of recognition of suspected victims of trafficking 

which it considers to be ‘too adversarial and places too heavy a burden of proof on the alleged victim’.393 

Moreover, the IHREC notes its concern at the low number of victims of labour exploitation identified since 

the relevant law was first enacted in 2008, as well as the failure on the part of the State to prosecute or 

convict traffickers under this legislation as outlined in the State’s response to the Committee’s List of 

Issues.394 

 

The IHREC calls on the State to take immediate action to rectify the inadequacies in the administrative 

system and put in place a statutory scheme for the identification and protection of alleged victims of 

trafficking in line with EU Directive 2011/36/EU. Furthermore, IHREC recommends the State consider and 

implement the recommendations of GRETA. 
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7. The Right to Social Security (Article 9) 
While the Constitution of Ireland does not explicitly recognise a right to social security, Article 45 in 

providing ‘directive principles of social policy’, obliges the State ‘to safeguard with especial care the 

economic interests of the weaker sections of the community, and, where necessary, to contribute to the 

support of the infirm, the widow, the orphan, and the aged’. At the outset of Article 45, it is expressly stated 

that this provision is solely for the guidance of the Oireachtas and is ‘not cognisable by any court’.395 

However, the Courts have recognised that a statutory right to certain social security measures can be 

deemed to be a property right if a person meets the eligibility criteria and is entitled to assert his or her right 

to payment.396 

7.1 The Effect of the Habitual Residence Condition (HRC) and the ‘Right to Reside’ 
Requirement on Vulnerable Groups 

The Habitual Residence Condition (‘the HRC’) is an extra qualifying condition for means-tested social welfare 

payments which stipulates that a person satisfy a number of factors to demonstrate a connection to Ireland. 

These factors include, the length of time spent in Ireland or another country, the person’s employment 

pattern, his or her intentions to remain in the State, and where his or her ‘centre of interest’ is deemed to 

be, taking into consideration family ties, the person’s home and other relevant circumstances. This condition 

was introduced in 2004 in the context of EU enlargement.397 It has been amended on a number of occasions 

since its introduction.398 Most recently, the introduction of a ‘right to reside’ clause in Section 15 of the 

Social Welfare and Pensions Act 2009 stipulates that a person who does not have a right to reside in the 

State shall not be regarded as being habitually resident for the purposes of the HRC.399  

 

In practice, the operation of the HRC can act as a barrier to many vulnerable groups seeking to access a 

social security payment. This has been noted by a number of international actors, including the European 

Commission against Racism and Intolerance (ECRI),400 as well as the former UN Independent Expert on 
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Human Rights and Extreme Poverty401 following official visits to Ireland. Specifically, the Independent Expert 

noted her ‘utmost concern’ as she found the HRC to represent ‘a considerable obstacle for members of 

vulnerable groups … to access services to which they are entitled’.402 

7.1.1 Migrants  
The HRC may appear neutral in its application, but the criteria that it stipulates, in many instances, can 

disproportionately affect migrants. In particular, migrants will have more challenges in establishing a 

connection to the State through family ties, employment and the overall length of time spent in the country 

in order to satisfy the conditions of the HRC. The Social Welfare Appeals Office (SWAO) has previously 

highlighted the ‘complexity of this issue and described the making of a decision based on this legislation as 

quite problematic’, while more recently it has observed there is ‘evidence of inconsistency and poor 

understanding of the legislation in decisions relating to the right to reside coming on appeal’.403 The SWAO 

also noted that without a mechanism in place for EEA nationals to demonstrate his or her right to reside, it 

may be difficult to prove this in order to access a social welfare payment unless an application has been 

made for permanent residency after five years of residence.404  

 

Amendments made in 2014 to s.246 of the Social Welfare Consolidation Act 2005, allow for an effective 

review of a person’s habitual residence in the event that he or she loses the right to reside; this can only 

affect migrants, as Irish citizens will always be considered to have a right to reside.405 As a result of this 

change, the IHREC notes that EU migrants who lose worker status or non-EU migrants subject to an 

immigration status which has not been renewed could find that they are no longer entitled to a social 

security payment, despite having previously been in receipt of it. This applies to payments such as Child 

Benefit, for example, as well as a range of other payments. 

 

The IHREC recommends that the State ensure that decision-makers are adequately trained in order to 

ensure that they make fair and correct decisions based on the legislation in place, in particular in relation 

to the right to reside clause. The IHREC considers the State should also review the ‘right to reside’ and the 

Habitual Residence Condition (HRC) clauses to ensure that they are not indirectly discriminatory.  

7.1.2 Asylum seekers 
The introduction of the HRC in 2004, along with the right to reside requirement in 2009, has had a 

detrimental impact on asylum seekers who receive only a small weekly allowance.406 Between 2004 and 

2009, the Department of Social Protection had incorrectly applied an exclusion on all asylum seekers from 

being able to satisfy the HRC for the purposes of claiming means-tested social welfare payments and Child 

Benefit.407 Prior to the HRC being introduced, asylum seekers had not been able to avail of jobseekers 
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payments, but were able to access disability and care-related payments while they awaited a decision on 

their asylum application where they satisfied the other qualifying criteria for those payments. As a result of 

the application of the ‘right to reside’ rule, asylum seekers cannot access any payment subject to the HRC 

until they are granted refugee status or another form of immigration status, which can often take several 

years.408 Without access to any other payment and compounded by the prohibition on the right to work, the 

small Direct Provision Allowance is allocated to provide for a range of costs, including travel expenses, 

shopping for personal items and children’s extracurricular activities.  

 

The IHREC recommends that the State should reconsider the application of the ‘right to reside’ test on 

asylum seekers and decide each application on the basis of the person’s individual circumstances in the 

context of the long periods of time that a person may remain in the Direct Provision system. At a 

minimum, the IHREC reiterates its recommendation that the weekly allowance be increased to a realistic 

amount that ensures dignity, respect and autonomy for individuals.409  

  7.1.3 Travellers and Roma 
While Travellers of Irish or British origin will always be deemed to have a right to reside, they may face 

difficulties in accessing a social security payment on the basis of the HRC due to difficulties in demonstrating 

their connection to one particular place in light of frequent movements within the Common Travel Area410 

and the nomadic tradition of many members of the community.411 Furthermore, they may potentially face 

indirect discrimination based on grounds of race, ethnicity or membership of the Traveller community. 

Members of the Roma community encounter similar problems, however, given that many of them are not 

Irish or British citizens, and therefore not automatically exempt from the ‘right to reside’, they also face the 

additional challenge of having to prove this right of residence before being able to access a payment.412 

 

The IHREC recommends that the State review its guidelines on the application of the HRC and the right to 

reside to ensure that they do not disproportionately affect Travellers or Roma trying to access social 

security payments. In particular, the Operational Guidelines for Deciding Officers should take account of 

the nomadic tradition of some members of the Traveller and Roma communities when determining 

habitual residence.    

7.1.4 Victims of Domestic Violence 
As a result of the HRC, women who are both migrants and victims of domestic violence may face multiple 

barriers to accessing social security payments in their own right. Following its examination of Ireland in 2014, 

the UN Human Rights Committee expressed its concern ‘at the existence of administrative and financial 

obstacles for marginalized women to access essential support services, particularly women whose 
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immigration status is dependent on their spouse or partner or who do not meet the habitual residence 

condition’.413 The UN Human Rights Committee recommended that the State ‘take further legislative as well 

as policy measures to ensure that all women … have equal access to protection against perpetrators of 

violence’.414 The IHREC notes that victims of domestic violence can apply for an independent immigration 

status under Section 4(7) of the Immigration Act 2004, and welcomes the publication of guidelines by the 

Irish Immigration and Naturalisation Service (INIS) in 2012. Notably the guidelines do not apply to women at 

risk who have become undocumented.415 The Commission repeats its concerns that migrant women seeking 

to access support services for domestic violence that require the user to be receiving a social security 

payment, may encounter obstacles in securing their right to reside without which they cannot be deemed 

habitually resident. As a result of not being deemed eligible to satisfy the HRC and being without an 

independent right of residence, this vulnerable category of women may be forced to choose between 

remaining in a violent situation or being refused a payment on this basis resulting in potential destitution 

and homelessness.416   

 

The IHREC reiterates its previous recommendation that ‘necessary welfare and support services should be 

provided to particularly vulnerable victims of domestic violence; and, where relevant, separate residence 

permits should be provided’.417 (See also Section 8.2) 

7.2 Adequacy of Social Security for Groups experiencing Multiple Discrimination 

7.2.1 Persons with Disabilities 
The Committee, in its General Comment No. 5, highlights the ‘particular importance’ of ‘social security and 

income maintenance schemes’ for people with disabilities and states that ‘such support should reflect the 

special needs for assistance and other expenses often associated with disability’.418 The IHREC recognises the 

important role disability-related social security payments play in helping to alleviate poverty for this cohort 

given that ‘[o]ver half of the household income of adults with a disability comes from social transfers (54 per 

cent)’,419 although these payments appear to have had less impact in relieving poverty between 2004 and 

2011.420 The Commission further notes that the level at which disability-related payments is set is the same 

as for other unemployment assistance payments, thus failing to take account of the distinctive and 

additional costs of living with a disability – for example transport costs.421  

 

                                                        
413

 UN Human Rights Committee (2014) Concluding Observations on Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, para. 8. 
414

 Ibid. 
415

 Irish Immigration and Naturalisation Service (INIS) (2012) Victims of Domestic Violence: Immigration Guidelines, Dublin: 
Department of Justice and Equality. The guidelines state that they apply only to those who are legally resident in the State. 

416
 IHREC Designate (2014) Report on Ireland’s 4th Periodic Report under the International Covenant on Civil and Political Rights, 
Dublin: IHREC Designate, pp. 21-22. Significant barriers for migrant women may include not being an English-language speaker; a 
lack of resources for payment of a registration fee; a lack of information about the administrative processes; or a lack of support in 
making applications related to both her immigration status as well as her entitlement to a social security payment. 

417
 Ibid., p. 22. 

418
 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 5: Persons with Disabilities, 1994, 
E/1995/22, para. 28. 

419
 D. Watson and B. Maître (2013) Social Transfers and Poverty Alleviation in Ireland: An Analysis of the Survey on Income and Living 
Conditions 2004 – 2011, Dublin: Department of Social Protection and the Economic and Social Research Institute, p.55. 

420
 Ibid., p.64.  

421
 The additional cost of living with a disability in 2010 was calculated to be 30 to 33 per cent of a person’s average weekly income 
based on 2001 social security rates. J. Cullinan, B. Gannon and S. Lyons (2010) ‘Estimating the Extra Cost of Living for People with 
Disabilities’, Health Economics published online June 2010: doi: 10.1002/hec.1619 cited in D. Watson & B. Nolan (2011) A Social 
Profile of People with Disabilities, Dublin: ESRI and Department of Social Protection, p.28. 

http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsieXFSudRZs%2fX1ZaMqUUOS9yIqPEMRvxx26PpQFtwrk%2bhtvbJ1frkLE%2bCPVCm6lW%2bYjfrz7jxiC9GMVvGkvu2UIuUfSqikQb9KMVoAoKkgSG
http://www.inis.gov.ie/en/INIS/Victims%20Of%20Domestic%20Violence%20-%20Note%20for%20Web.pdf/Files/Victims%20Of%20Domestic%20Violence%20-%20Note%20for%20Web.pdf
http://www.ihrec.ie/download/pdf/20140616113130.pdf
http://tbinternet.ohchr.org/Treaties/CESCR/Shared%20Documents/1_Global/E_1995_22(SUPP)_4760_E.doc
http://tbinternet.ohchr.org/Treaties/CESCR/Shared%20Documents/1_Global/E_1995_22(SUPP)_4760_E.doc
http://www.socialinclusion.ie/documents/20131210SocialTransfersandPovertyAlleviationReport.pdf
http://www.socialinclusion.ie/documents/20131210SocialTransfersandPovertyAlleviationReport.pdf
http://www.socialinclusion.ie/documents/2011-09-21_SocPortraitPWDReportforWebsite.pdf
http://www.socialinclusion.ie/documents/2011-09-21_SocPortraitPWDReportforWebsite.pdf


67 

 

The right to social security in terms of people with disabilities also extends to those who care for them, the 

vast majority of whom are women422 and unpaid.423 In light of this, the Commission notes that despite the 

higher percentage of people with disabilities increasing with age,424 fewer than half of their carers are in 

receipt of a carer’s payment, compared with the carers of children and younger people.425 Furthermore, the 

Respite Care Grant was substantially cut in 2009 and subjected to further cuts in 2013, and it is regrettable 

that none of the cuts have been reversed as it is an important it support for full-time carers.426  

 

The IHREC recommends that the State ensure that the cost of living with a disability is taken into 

consideration when reviewing rates for disability-related social welfare payments and that retrogressive 

measures reducing these payments be prohibited. The State should recognise the role of women and men 

in caring roles and ensure that they receive adequate payments and supports, including an adequate 

carer’s grant, to support them in this work. 

7.2.2 Lone Parents 
A series of changes to the eligibility criteria for the One Parent Family Payment (OPFP),427 which is designed 

to support single parents on low incomes, has significantly affected these parents, the majority of whom are 

women.428 In 2015, the Government is effectively ceasing access to the payment for lone parents whose 

youngest child is seven years or over. Lone parents with children whose youngest child is aged between 

seven and thirteen years will be placed on a Jobseekers Transition Allowance payment which is means-

tested but will allow the applicant to seek part-time work (although they will be exempted from a 

requirement to obtain or seek full-time work). However, lone parents whose youngest child is fourteen or 

older will be required to seek and accept full-time work under the same condition and rules that apply to 

single people with no children. 

 

The impetus for amending the qualifying criteria for the scheme appears to be in response to criticisms at EU 

level about the relatively low work participation rate of lone-parents in Ireland, particularly women. The 

European Commission has noted that in Ireland the proportion of children living in households with low 

work intensity is three times that of the EU average.429 The Commission is concerned that in the absence of 

                                                        
422

 National Economic and Social Council (NESC) (2014) Jobless Households: An Exploration of the Issues, Dublin: NESC, p.37. The 
study found that 4 out of 5 recipients of the Carer’s Allowance payment were women. Census 2011 showed that of the total 
187,112 persons providing unpaid assistance to others in April 2011, 61 per cent were women.  

423
 Y. Kamiya, C. Murphy, G. Savva and V. Timonan (2012) Profile of Community-Dwelling Older People with Disability and their 
Caregivers in Ireland, Dublin: The Irish Longitudinal Study on Ageing, p. 18. 

424
 Government of Ireland (2012) Census 2011 Profile 8 – Our Bill of Health, Dublin: Stationery Office, p.18. 

425
 Y. Kamiya, C. Murphy, G. Savva and V. Timonan (2012) Profile of Community-Dwelling Older People with Disability and their 
Caregivers in Ireland, Dublin: The Irish Longitudinal Study on Ageing, p.19. 

426
 The Carers Association, ‘The Carers Association angry that cuts to family carers’ Respite Care Grant not reversed in Budget 2015’, 
[press release], 14 October 2014. The payment was cut by 19 per cent in the Budget announcements for 2013. 

427
 OPFP is a means-tested payment for men and women under the age of 66 who are bringing up children without the support of a 
partner. Prior to the introduction of changes in 2012, a lone parent could qualify for the payment up until his or her youngest child 
reached the age of 18. Since the introduction of the amendments to the scheme, the age threshold for the youngest child of new 
applicants reduced from 18 to 14 years in 2012, 12 years in 2013, 10 years in 2014 and it is due to fall to 7 years in July 2015. At the 
end of January 2015 there were approximately 69,700 OPFP recipients and it is expected that 30,200 will lose entitlement to the 
payment in July 2015 although it is expected that the majority of them will transition onto another payment such as Family Income 
Supplement (FIS) paid to low income families or Jobseekers Allowance. For details see Minister for Social Protection, Joan Burton 
TD, Parliamentary Questions: Written Answers, [9291/15], 5 March 2015. 

428
 Government of Ireland (2012) Census 2011 Profile 5: Households and Families, Dublin Stationery Office, p.22. Census 2011 
recorded 215,315 single-parent families of which 186,284 were headed by mothers and 29,031 were headed by fathers. 

429
 European Commission (2015) Country Report Ireland Including an In-Depth Review on the Prevention and Correction of 
Macroeconomic Imbalances, Brussels: European Commission, p.2. 

http://files.nesc.ie/nesc_reports/en/137_Jobless_Households.pdf
http://tilda.tcd.ie/assets/pdf/Carer%20Report.pdf
http://tilda.tcd.ie/assets/pdf/Carer%20Report.pdf
http://www.cso.ie/en/media/csoie/census/documents/census2011profile8/Profile,8,Full,document.pdf
http://tilda.tcd.ie/assets/pdf/Carer%20Report.pdf
http://tilda.tcd.ie/assets/pdf/Carer%20Report.pdf
http://www.carersireland.com/userfiles/file/Media%20Release%20-%20The%20Carers%20Association%20on%20Budget%202015.pdf
http://www.carersireland.com/userfiles/file/Media%20Release%20-%20The%20Carers%20Association%20on%20Budget%202015.pdf
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2015030500053#WRB00600
http://www.cso.ie/en/media/csoie/census/documents/census2011profile5/Profile,5,Households,and,Families,full,doc,sig,amended.pdf
http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_ireland_en.pdf
http://ec.europa.eu/europe2020/pdf/csr2015/cr2015_ireland_en.pdf


68 

 

adequate childcare arrangements to support many of these parents attempting to re-enter the workforce,430 

the stated objective of reducing ‘long-term dependence on social security’ will be undermined and will 

instead result in making it ‘harder for lone parents to engage in economic activity’ when faced with a choice 

‘between low paid full-time work and full-time care’.431 Experts in this field have argued that the lack of 

recognition of unpaid care work by women is a clear human rights issue.432 However, analysis of the reforms 

shows that these changes will impact negatively on thousands of working lone-parents who will be 

financially worse off with some likely to give up part-time employment and with others experiencing loss of 

access to other care and education supports.433 The IHREC considers these steps to be regressive in nature 

and the decision to implement these reforms undermines the standard required by the ICESCR to ensure the 

right to social security.434  

 

The IHREC recommends that the State reverse the reforms to the OPFP in the absence of an adequate and 

affordable childcare system being in place. While these reforms remain in place, their effect should be 

closely monitored by the State, in particular in relation to the poverty and deprivation rates for single-

parent headed households. Any negative effects that are detected should be dealt with as a matter of 

priority and effectively remedied by the State.  

7.2.3 Older people 
The IHREC notes the reliance of older people in Ireland on the social security system and notes that with an 

ageing population that this will continue to increase.435 Notably, there is a gender dimension to the 

enjoyment of the right to social security for older people: while women over the age of 65 are more likely to 

depend on the social security system as their primary source of income in the form of a non-contributory 

pension,436 they are less likely to be in receipt of either an occupational pension or a contributory State 

Pension due to the increased likelihood of career interruptions.437 In its General Comment No. 19 on the 

right to social security, the Committee calls on the State to take steps to eliminate gender discrimination in 

relation to pension schemes, and where there are differences between the entitlements of men and women 

based on contributions, it should take into account the circumstances and responsibilities for women ‘for 

example by considering child rearing periods or periods to take care of adult dependents in relation to 

pension entitlements’.438 The IHREC notes that in 2012 the State doubled the number of contributions 
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required to access the full contributory State Pension, which it notes may have a disproportionate effect on 

women who had previously experienced difficulties in qualifying for the full State Pension (contributory) 

under the less onerous arrangements.439   

 

The IHREC recommends that the State to take into account the circumstances and responsibilities for 

women for example by considering child rearing periods or periods to take care of adult dependents in 

relation to pension entitlements in line with General Comment No. 19 of the Committee and to take 

concrete action to improve the situation of older women in accessing old-age pensions. 

7.3 Access to Social Security – Conditionality and Sanctions 
Social security controls have intensified since 2011 with three specific changes targeting unemployed job-

seekers, lone parents and young people.440 The situation of lone parents is described in greater detail in 

Section 7.2.2. The Social Welfare Act 2010441 provided that from April 2011 a person’s jobseeker payment 

could be reduced by €44 per week if he or she refuses an appropriate offer of training, declines an 

intervention, does not attend a meeting or drops out of the process and fails to engage. Further sanctions 

were introduced in 2013, providing that a person on the reduced penalty rate of €144 per week for 21 days 

or more, can be disqualified from receiving a jobseekers payment for up to nine weeks or in some instance, a 

complete ban could apply.442 Furthermore, a person could be disqualified from accessing Supplementary 

Welfare Allowance (SWA),443 the State’s own safety net payment for applicants who do not qualify for any 

other payment but who require social assistance. The rate of sanctions applied since the introduction of 

these measures has increased significantly from fewer than 400 in 2011 to more than 4000 in 2014.444 

 

Young jobseekers under the age of 26 have also been subject to further conditionality in the form of age-

related reductions; since January 2014, the weekly rate of jobseekers payments or SWA is €100 for a primary 

applicant aged between 18 and 24 or €144 for a person aged 25, still lower than the standard rate of €188 

for applicants over 25.445 The 2014 Youth Guarantee will increase sanctions for young people under 25, and 

from 2015 it is expected that the privatisation of public employment services will further increase the use of 

sanctions.446 

 

The IHREC recommends that the State implement social security sanctions in a transparent and 

accountable manner and regularly review their use to ensure that they are not causing increased poverty 

and exclusion for vulnerable groups. 
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7.4 Social Welfare Appeals – access to an effective remedy 
Access to an effective remedy is clearly a key element of Article 9 of the Covenant. In circumstances where 

an individual’s right to social security has been breached, the Committee is clear that he or she ’should be 

entitled to adequate reparation, including restitution, compensation, satisfaction or guarantees of non-

repetition’.447 The Social Welfare Appeals Office (SWAO), an office of the Department of Social Protection 

established to process and adjudicate on appeals, has been subject to severe pressure since the onset of the 

recession due to an unprecedented number of appeals submitted to it.448 Although the Committee indicates 

that legal assistance should be provided to appellants within maximum available resources, social welfare 

appeals continue to be excluded from the remit of the Civil Legal Aid scheme.449 The IHREC is concerned that 

the consistently high rate of successful appeals indicates that a high proportion of initial decisions are 

incorrect and result in needless appeals and unnecessary delays for the appellant who may be denied his or 

her payment in the interim thereby interfering with the enjoyment of his or her right to social security.450 

 

The Commission recommends the State review the initial decision-making processes by the Department of 

Social Protection to improve first instance decisions and reduce the number of unnecessary appeals while 

at the same time ensuring that applicants receive their entitlements in a fair and timely way. Where an 

appeal is necessary, the State should consider extending the remit of the Legal Aid Board to ensure that 

appellants can access legal assistance and representation if it is required. (See also section 3.3 of this 

report). 

8. The Protection of the Family, Mothers and Children (Article 10) 

8.1 Constitutional Position of the Family and Diverse Family Forms 
Article 41 of the Irish Constitution protects ‘the family which is founded on the institution of marriage’. The 

Irish Superior Courts have interpreted this as referring to the family based on heterosexual marriage only,451 

thus excluding a diverse range of non-marital families from enjoying the full  level of Constitutional 

protection. In this context, the IHREC welcomes the enactment of the Children and Family Relationships Act 

2015 (the ‘2015 Act’) which it considers will provide a ‘modern legislative regime for the recognition and 

protection of the rights of children and the rights of people in diverse family forms which have not been 

adequately protected in Irish law before now’ including ‘children raised in families where the parents are 

unmarried, or are cohabiting, or do not live together, or are in a civil partnership, or are in a second 

relationship (and combinations of these)’.452  
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In its Observations on the Children and Family Relationships Bill, the IHREC noted that the inclusion of key 

children’s rights principles is most welcome. However, the IHREC remains concerned about provisions 

related to the child’s right to identity as children conceived through Donor Assisted Human Reproduction 

(DAHR) prior to the commencement of the legislation will not be included on the Donor Conceived Persons 

Register,453 or those conceived outside of a clinical setting through informal donor-assisted reproduction, 

will not enjoy the protection of this legislation.454 In addition, the Commission expressed its concern that 

automatic guardianship is not extended to unmarried fathers unless they have been living with the mother 

and child for a specified period around the time of the birth, contrary to previous recommendations by both 

the Law Reform Commission and the Ombudsman for Children.455 

 

In the context of the right to equality and non-discrimination, the IHREC broadly welcomes the marriage 

equality referendum which is to be held on 22 May 2015 to determine whether to amend the Constitution 

and extend access to civil marriage to all ‘persons without distinction as to their sex’.456 The decision to hold 

a referendum follows a series of important legislative reforms,457 consultative processes,458 and Irish case-

law that has considered the position of same-sex couples, including the recognition of civil marriage for 

persons under the Irish Constitution.459 Civil partnership extended certain rights and entitlements to same-

sex couples that are similar to those of married couples through the enactment of the Civil Partnerships and 

Certain Rights and Obligations of Cohabitants Act 2010. However, the IHREC notes that currently civil 

partners and/or their children do not enjoy the constitutional protection or ‘special care’ afforded to a 

marital family.460  
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The IHREC recommends that the State review the operation of the Children and Family Relationships Act 

2015 in due course to ensure that it provides the most comprehensive protection possible to all children 

born through assisted reproduction, including where persons were born prior to the 2015 Act coming into 

force, or where conception occurs outside a DAHR facility. 

8.2 Protection against Domestic and Gender Based Violence 
While the Domestic Violence Acts 1996 – 2002 (the ‘Domestic Violence Acts’) provide civil remedies for 

victims of domestic violence, there continues to be no specific criminal code dealing with the crime of 

domestic violence and no statutory definition of domestic violence in the Irish legal framework.461 

Perpetrators of domestic violence are prosecuted under other criminal legislative provisions.462 Moreover, 

there is no single definition used by agencies, although the most widely accepted definition is that 

developed by the 1997 Taskforce on Violence against Women.463 Notably, the Garda Síochána Policy 

Statement on Domestic Violence contains a different definition.464 Neither of these definitions extends to 

women in dating relationships,465 nor to coercive control by a partner.466 The IHREC is concerned that 

despite the prevalence of domestic violence in Ireland,467 the 2014 Garda Inspectorate Report found that 

crimes of domestic violence are not always correctly recorded and that there was a ‘high number of calls to 

domestic incidents with low volume of arrests recorded’.468 Affordability remains an issue for women on 

little or no incomes who require legal assistance469 as does a lack of consistency in relation to legal 

proceedings470 despite amendments to the in camera rule which now allow for anonymised reporting by the 

of family law cases.471 Furthermore, migrant women who are victims of domestic violence are still required 

to pay the normal €300 fee if their application for an independent residence visa is successful.472 
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Funding for domestic violence support services has been severely reduced during the recession with refuges 

reporting a lack of spaces despite an increase for demand.473 The IHREC regrets that the number of spaces 

that are currently available in the State is less than a third of the number that the Council of Europe 

Taskforce to Combat Violence Against Women recommended be made available.474 

 

The IHREC welcomes the progress made by the State on addressing the key issue of domestic and gender-

based violence475 but recognises that more needs to be done. The Commission further welcomes the 

commitment by the Minister for Justice and Equality to take a number of important steps during 2015 

including to introduce consolidated and reformed domestic violence legislation: to ratify the Council of 

Europe's Convention on preventing and combating violence against women and domestic violence (the 

‘Istanbul Convention’); to finalise a second National Strategy for tackling domestic, sexual and gender-based 

violence; and to transpose and implement EU Directive 2012/29/EU establishing minimum standards on the 

rights, support and protection of victims of crime (the ‘Victims’ Directive’).476 

 

The IHREC recommends that the State prioritise the consolidation and reform of domestic violence 

legislation and put in place the updated National Strategy for Tackling Domestic, Sexual and Gender-

based violence with the appropriate necessary supports in the form of the recommended number of 

spaces in refuges for victims of domestic violence. The Commission also recommends that the State ratify 

the Istanbul Convention as a matter of priority. 

8.3 Adequacy of Maternity Leave and Parental Leave 
Although there is currently a statutory right to paid maternity leave for 26 weeks with a further entitlement 

to 16 weeks unpaid leave,477 the IHREC notes that Ireland is one of several EU countries that does not have 

any statutory entitlement to paid paternity leave,478 although some employers do grant it.479 The IHREC 

welcomes the increase in the length of parental leave to which each parent is entitled, from 14 to 18 weeks 

in line with the EU (Parental Leave) Regulations 2013,480 but notes that the State opted for unpaid rather 

than paid leave meaning that ‘many parents cannot afford to avail of leave, and also that men are less likely 
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generally’. 
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to avail of it’.481 The IHREC welcomes the indication from the State that a Family Leave Bill is expected in late 

2015482
 to ‘provide for the consolidation into one piece of legislation of the current provisions regarding 

maternity, adoptive, parental and carer's leave’.483  

 

In the context of maternity supports, in the period prior to the recession, the vast majority of women availed 

of their paid maternity leave entitlements,484 but the IHREC notes that in a regressive step the State has 

since reduced access to financial supports for mothers of new-born children which could make it more 

difficult for women to stay at home. In 2013, Maternity Benefit became subject to tax,485 while a further 

regressive step standardised the rate of payment to the lower rate for all mothers of new-born children.486 

Evidence from the Government’s longitudinal study for infants, Growing up in Ireland, while not conclusive, 

points to the efficacy of paid maternity leave ‘in influencing the duration of sole maternal care in the first 

year of an infant’s life’ and it highlights that with six months paid maternity leave at the time of the survey, 

few mothers took up paid employment earlier than this point’.487 As the most frequent reason cited for a 

return to work was financial,488 there is a concern that cuts to financial supports for new mothers may result 

in women feeling financial pressure to return to the workplace earlier than was previously the case.489 

 

The IHREC recommends that the State publish and enact as soon as possible the Family Leave Bill to 

consolidate legislative provisions relating to maternity, adoptive, parental and carer’s leave. The 

Commission also recommends the State monitor the potential impact of the overall reductions in 

Maternity Benefit for new mothers to assess whether these cuts will require them to return to work at an 

earlier stage following the birth of their child.  

8.4 Corporal Punishment 
Corporal punishment in a home or care setting is not statutorily prohibited in Ireland and despite repeated 

recommendations by both national and international human rights actors to introduce a legislative ban,490 a 

common law defence of ‘reasonable and moderate chastisement’ for parents who physically discipline their 

children remains in place.491 Ireland has twice been found in breach of Article 17 of the Revised European 
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Social Charter by the European Committee of Social Rights in relation to its stance on corporal punishment, 

most recently in 2015.492 The State has indicated that the issue is under review but apart from conducting 

research as to the prevalence of the issue,493 no concrete measures have yet been taken to provide for a 

complete ban. 

 

The IHREC recommends that the State should repeal the defence of reasonable chastisement with 

immediate effect and put in place adequate resources for parenting supports and courses through Tusla, 

the Child and Family Agency. 

8.5 Children in the Care of the State 
Following the publication in 2009 of the Report of the Commission to Inquire into Child Abuse (the ‘Ryan 

Report’), an implementation plan was put in place to address many of the particular issues in relation to 

children in the care of the State.494 A referendum was held in October 2012 to insert a children’s rights 

provision into the Constitution which would ensure that the State could intervene when necessary in order 

to act in the best interest of the child.495 Although the amendment was carried,496 a legal challenge appealing 

the outcome of the positive result497 which was dismissed by the Supreme Court in April 2015,498 further 

delayed the final outcome. The IHREC welcomes proposed legislative steps by the State in order to further 

protect children, particularly those at risk of harm, but regrets that a number of these significant legislative 

reforms have been delayed, including the placing of Children First Guidelines499 on a statutory footing.500 In 

addition, the commencement of updated Garda Vetting legislation enacted in 2012, has been the subject of 

delay.501 The establishment of Tusla, the Child and Family Agency in 2014, underpinned by children’s 

rights,502 was a significant step forward, but the IHREC notes its concern at the apparent lack of resources 

available to it.503 
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The IHREC recommends that the State take immediate steps to ensure that the Constitutional amendment 

is enforced through the enactment of accompanying legislation along with the aforementioned pending 

legislation to ensure the protection and welfare of children. In particular, the Commission considers Tusla, 

the Child and Family Agency, must be adequately resourced in order to fulfil its mandate. 

8.5.1 Separated Children and Unaccompanied Minor Children 
Following a report by the Ombudsman for Children in 2009 noting the substantial number of separated 

asylum-seeking children who had gone missing from State care,504 together with a recommendation in the 

Ryan Report implementation plan to ‘end the use of separately run hostels for separated children seeking 

asylum’,505 the State closed specialised hostels for these children and instead placed them in foster care or in 

supported lodgings under the Child Care Act 1991. The IHREC recognises that the number of children arriving 

alone in the State has greatly declined in recent years, but notes that the majority of children arriving alone 

are placed in State care.506 It also notes that a number of children continue to go missing; between 2009 and 

2014, 78 children went missing of whom 52 have not been found.507 

 

While the IHREC welcomes the positive reforms that have been made to date, it calls on the State to ensure 

that an individualised care plan is developed for each child in consultation with him or her, and that he or 

she is enabled to maintain his or her cultural, ethnic or linguistic identity while in State care.508 The IHREC is 

concerned that aftercare is not routinely available for separated children who are instead usually transferred 

to direct provision accommodation on turning 18. The Commission welcomes the introduction of an agreed 

Health Service Executive and Reception and Integration Agency policy509 which helps to ensure that ‘aged-

out’ unaccompanied minors are not discharged from care during an academic year.510  

 

The IHREC recommends that the State ensure that each separated child is consulted and provided with an 

individual care plan which enables him or her to maintain his or her cultural, ethnic or linguistic identity. 

The State should consider extending aftercare provision for separated children who ‘age-out’ but who are 

still in need of State support. The IHREC while noting the reduction in the number of separated children 

missing from State care, echoes the recommendation of the OCO that the ‘Joint Protocol between An 

Garda Síochána and the Health Service Executive should be kept under review and adapted to take 

account of the particular circumstances of separated children who go missing’.511 
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8.5.2 Aftercare 
The IHREC welcomes the State’s intention to enact legislation which will amend the Child Care Act 1991 to 

include a statutory right to an aftercare plan for children leaving State care. The IHREC echoes the concerns 

raised by the Special Rapporteur on Child Protection in his 2014 report in which he noted the ad hoc nature 

of the current after-care system and the lack of a mandatory provision of after-care services.512 Notably, in 

its 2014 report on the General Scheme of the Aftercare Bill 2014, the Joint Oireachtas Committee on Health 

and Children considered the issues affecting young people leaving care, including the prospect of 

homelessness in the absence of available and appropriate accommodation, inconsistency of available 

services and the scarcity of resources.513 It recommended the inclusion of a clearer definition of an aftercare 

plan, the inclusion of a review mechanism and called on the Minister for Children and Youth Affairs to 

consider broadening the eligibility criteria.514 In addition to children exiting State care, given that 25 to 30 

per cent of children in detention in the juvenile justice system are already known to the Child and Family 

Agency and have been allocated a social worker,515 this group of young people should also be considered for 

inclusion in any extended aftercare provision, as recommended by the Oireachtas Committee. 

 

The IHREC endorses the recommendations of the Special Rapporteur on Child Protection and the Joint 

Oireachtas Committee on Health and Children and calls on the State to consider expanding the eligibility 

criteria for young adults in need of aftercare provision. 

9.   The Right to an Adequate Standard of Living (Article 11) 

9.1 Adequacy of Strategies to Reduce Consistent Poverty and Deprivation 
The State’s National Action Plan for Social Inclusion 2007 – 2016 (NAPinclusion) was introduced prior to the 

onset of the recession and in this context in 2012, the State revised downwards the national poverty target 

for reducing consistent poverty516 rate to 4 per cent by 2016 and to 2 per cent or less by 2020 in line with the 

Government’s commitments under the EU 2020 Strategy.517 The IHREC welcomes the State’s decision to 

review the NAPinclusion and extend it to 2017,518 particularly in light of the rise in consistent poverty rates 

for both adults and children in recent years.519 However, the Commission is concerned that the current 

strategy does not adequately address specific poverty issues affecting low-paid workers,520 lone parents521 

                                                        
512

 G. Shannon (2014) Seventh Report of the Special Rapporteur on Child Protection: A Report Submitted to the Oireachtas, Dublin: 
Department of Children and Youth Affairs, pp.109–110. 

513
 Joint Oireachtas Committee on Health and Children (2014) Report on General Scheme of the Aftercare Bill 2014, Dublin: Houses of 
the Oireachtas, pp.39–44. 

514
 Ibid., p.12. 

515
 Ibid., p.28. 

516
 Consistent poverty is a measure of poverty used in the NAPinclusion that takes account of the household’s living standards as well 
as the household size, composition and total income. Persons are regarded as being in consistent poverty if their income is below 
60 per cent of the median income (i.e. at-risk-of-poverty) and are deprived of at least 2 of the 11 items on the basic deprivation 
list. 

517
 Department of Social Protection (2012) National Social Target for Poverty Reduction: Policy Briefing on the Review of the National 
Poverty Target, Dublin: Department of Social Protection, p.3. 

518 
Minister for Social Protection, Joan Burton TD, Parliamentary Questions: Written Answers [11262/15], 24 March 2015. 

519
 The rate of consistent poverty for adults rose from 5.4 per cent in 2010 to 7 per cent in 2013. Child consistent poverty rose from 
8.8 per cent to 11.7 per cent in the same period. Figures taken from Department of Social Protection (2015) Social Inclusion 
Monitor 2013, Dublin: Department of Social Protection, p.31. 

520
 One in four workers earn less than €11.45 per hour which has been calculated to be a living wage. See Nevin Economic Research 
Institute (2015) Quarterly Economic Observer: Spring 2015, Dublin: NERI, p.39. 

521
 Lone parents continue to experience the highest rate of consistent poverty. The 2013 statistics from the EU Survey on Income and 
Living Conditions (SILC) indicate that ‘individuals living in households where there was one adult and one or more children had the 
highest consistent poverty rate at 23.0 per cent’. Central Statistics Office, Survey on Income and Living Conditions: 2013 Results, 
[statistical release], 21 January 2015. 

http://www.dcya.gov.ie/documents/publications/SeventhSpecialRapReport2014.pdf
http://www.oireachtas.ie/parliament/media/committees/healthandchildren/health2014/Aftercare-Report.pdf
http://www.socialinclusion.ie/documents/PublishedNPTBriefing_003.pdf
http://www.socialinclusion.ie/documents/PublishedNPTBriefing_003.pdf
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2015032400057
http://www.socialinclusion.ie/documents/2015-03_SIM2013_rpt_Final_000.pdf
http://www.socialinclusion.ie/documents/2015-03_SIM2013_rpt_Final_000.pdf
http://www.nerinstitute.net/download/pdf/nerispring2015qeo_compressed.pdf
http://www.cso.ie/en/releasesandpublications/er/silc/surveyonincomeandlivingconditions2013/#.VTDFsyHBwXA


78 

 

and migrants,522 all of whom experience higher levels of poverty. The emphasis on reducing the number of 

jobless households, while important, needs to be combined with adequate supports to ensure that people 

can engage in quality employment. 

 

In its 2002 Concluding Observations, the Committee reminded the State of its ‘legal obligation to integrate 

economic, social and cultural rights into NAPS [sic]’ and recommended that it utilise a rights-based 

approach.523 While the State has based its current strategy on the lifecycle approach,524 which includes some 

rights-based language, the Commission notes that it does not make specific reference to the ICESCR.525  

 

The IHREC welcomes the specific child poverty target and the State’s commitment in the National Policy 

Framework for Children and Young People 2014-2020 to reduce the number of children living in consistent 

poverty by at least two thirds from the 2011 level.526 However, the IHREC regrets the increase in the rate of 

consistent child poverty which means that 101,000 children will now need to be lifted out of consistent 

poverty in order to meet this target, an increase of more than 30,000 children from the 2011 baseline 

figure.527  

 

The IHREC recommends that the State when undertaking the current review of the strategy, to underpin it 

using human rights standards, making specific reference to ICESCR. The State should ensure that lower 

socio-economic groups are specifically named and adequately protected by the strategy and it must 

address issues of multiple disadvantage. The IHREC also recommends the State ensure that a detailed 

action plan is in place to ensure that the State meets its anti-poverty and social inclusion targets within a 

specified timeframe. 

9.1.1 The Right to Food 
Food poverty is not a new issue in Ireland528 but has undoubtedly been exacerbated by the recession. Since 

2010, the percentage of people experiencing food poverty in Ireland has risen from 10 to 13.2 per cent.529 

The State has developed a definition and measurement to monitor food poverty,530 but it has not yet put in 

                                                        
522

 The rate of poverty for migrants is generally higher than that of the general population. In 2014, the consistent poverty rate was 
‘12 per cent among non‐EU nationals – over twice the rate for Irish nationals – and this gap has increased since 2009’. Consistent 
poverty combines at risk of poverty with enforced deprivation of a range of items.  See F. McGinitty, E. Quinn, P. O’Connell and G. 
Kingston (2014) Submission on Integration Policy: Monitoring Migrant Integration in Ireland, Dublin: Economic and Social Research 
Institute (ESRI) and the UCD Geary Institute, p.4. 

523
 UN Committee on Economic, Social and Cultural Rights (2002) Concluding Observations of the Committee on Economic, Social and 
Cultural Rights: Ireland, Geneva: Office of the High Commissioner for Human Rights, para. 31. 

524
 The lifecycle approach includes a focus on children, people of working age, older people and people with disabilities. 

525
 The NAPinclusion refers specifically to the UN Convention on the Rights of the Child (CRC).  

526
 Department of Children and Youth Affairs (DCYA) (2014) Better Outcomes, Brighter Futures: The National Policy Framework for 
Children and Young People 2014-2020, Dublin: DCYA, p.93. 

527
 Department of Social Protection (2015) Social Inclusion Monitor 2013, Dublin: Department of Social Protection, p.30. 

528
 S. Friel and C. Conlon (2004) Food Poverty and Policy, Dublin: Combat Poverty Agency. This report raised many of the concerns 
which are still relevant today. 

529
 Department of Social Protection (2015) Social Inclusion Monitor 2013, Dublin: Department of Social Protection, p.39. See also 
Organisation for Economic Development and Co-operation (OECD) (2014) Society at a Glance 2014 Highlights: Ireland the crisis and 
its aftermath, Paris: OECD, p.3. See also Safe Food (2012) Measuring Food Poverty in Ireland – the indicator and its implications, a 
briefing document based on research by C. Carney and B. Maître (2012) Social Inclusion Technical Paper No. 3: Constructing a Food 
Poverty Indicator for Ireland using the Survey on Income and Living Conditions, Dublin: Department of Social Protection. 

530
 Department of Social Protection (2015) Social Inclusion Monitor 2013, Dublin: Department of Social Protection, p.46. Food 
poverty is defined as ‘the inability to have an adequate and nutritious diet due to issues of affordability or accessibility. It is 
measured by the percentage of individuals experiencing one or more of the following: unable to afford a meal with meat, or 
vegetarian equivalent, every second day; unable to afford a weekly roast dinner (or vegetarian equivalent) and; missing one 
substantial meal in the last fortnight due to lack of money’. 

http://www.integration.ie/website/omi/omiwebv6.nsf/page/AXBN-9L7EGZ11382118-en/$File/ESRI.pdf
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWzVCXkRUT2pEFOZi2eiiYl4QVQpVorumRh1mLR4uEUs85CSEbWz4aeLz4QsjjcQGrq3cUjSQPYbuG2mkdAAAgC8phfGc35TxwOd2OxgdvimK
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuWzVCXkRUT2pEFOZi2eiiYl4QVQpVorumRh1mLR4uEUs85CSEbWz4aeLz4QsjjcQGrq3cUjSQPYbuG2mkdAAAgC8phfGc35TxwOd2OxgdvimK
http://www.dcya.gov.ie/documents/cypp_framework/BetterOutcomesBetterFutureReport.pdf
http://www.dcya.gov.ie/documents/cypp_framework/BetterOutcomesBetterFutureReport.pdf
http://www.socialinclusion.ie/documents/2015-03_SIM2013_rpt_Final_000.pdf
http://www.combatpoverty.ie/publications/FoodPovertyAndPolicy_2004.pdf
http://www.socialinclusion.ie/documents/2015-03_SIM2013_rpt_Final_000.pdf
http://www.oecd.org/ireland/OECD-SocietyAtaGlance2014-Highlights-Ireland.pdf
http://www.oecd.org/ireland/OECD-SocietyAtaGlance2014-Highlights-Ireland.pdf
http://www.safefood.eu/SafeFood/media/SafeFoodLibrary/Documents/Publications/Research%20Reports/Final-G6056_Safefood_Report_FoodPovertyIreland_V21.pdf
http://www.welfare.ie/en/downloads/dspfoodpovertypaper.pdf
http://www.welfare.ie/en/downloads/dspfoodpovertypaper.pdf
http://www.socialinclusion.ie/documents/2015-03_SIM2013_rpt_Final_000.pdf
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place a specific strategy to tackle the growing issue. The Commission acknowledges the funding made 

available to healthy food initiatives and to the school meals programme531 but notes that the increasing 

levels of food poverty may indicate that these targeted programmes have not reduced the number of people 

experiencing food poverty.532 The IHREC welcomes the State’s commitment in 2014 to develop a Nutrition 

Action Plan for Ireland533 but notes the need for an implementation plan to accompany it. 

 

The IHREC recommends the State publish its Nutrition Action Plan at the earliest opportunity taking 

account of the increase in food poverty rates and considering alternative ways to address the growing 

issue. 

9.1.2 The Right to Water 
The State agreed to the introduction of domestic water charges as part of the EU–IMF bailout conditions in 

2010534 and they will come into force in 2015.535 Although not explicitly named in ICESCR, in its General 

Comment No. 15, the Committee confirmed that the ‘right to water clearly falls within the category of 

guarantees essential for securing an adequate standard of living’.536 While the Covenant does not require 

water to be provided free of charge, the Committee emphasises that ‘[a]ny payment for water services has 

to be based on the principle of equity, whether privately or publicly provided, are affordable for all, including 

socially disadvantaged groups’.537 The State has put in place a Water Conservation Grant of €100 for each 

household registered with Irish Water,538 but as this grant is available to all households, regardless of 

income, the IHREC expresses its concern that the measure does not fully reflect the principle of equity 

because it does not specifically target low income households who are most likely to be disproportionately 

impacted by an additional utility bill.539  

 

                                                        
531

 See details at: http://www.welfare.ie/en/Pages/Healthy-Food-for-All.aspx.  
532

 OECD (2014) Society at a Glance 2014 Highlights: Ireland the crisis and its aftermath, Paris: OECD, p.3. 
533

 Department of Health, ‘Varadkar confirms Nutrition Action Plan for Ireland as WHO re-commits to address global hunger’, [press 
release], 20 November 2014. 

534
 Government of Ireland (2010) Letter of Intent, Memorandum of Economic and Financial Policies and Technical Memorandum of 
Understanding, Dublin: Government of Ireland, p.30. 

535
 Customers registered with Irish Water will begin to receive quarterly bills between April and June 2015 for water used from 1 
January 2015. If a water meter is installed, the bill will be based on the exact usage of drinking and waste water up to a maximum 
of €160 for a household with one adult and €260 for a household with more than one adult. Where only one part of the service is 
provided (either water supplied or wastewater removed) the maximum charge will be halved to reflect this. If a house is 
unmetered then the household is liable to pay the maximum charge. There is also an annual water allowance of 21,000 litres per 
child per service. For information on water charges see: http://www.water.ie/billing-and-charges/charges/. The introduction of 
water charges has sparked a wave of mass protests although recent research indicates that the application of austerity measures 
was the principal reason motivating many people to protest. C. Ó Fátharta, ‘Water charges inspired new type of action’, The Irish 
Examiner, 21 April 2015. 

536
 UN Committee on Economic, Social and Cultural Rights (2002) General Comment No. 15: The right to water (arts. 11 and 12 of the 
Covenant on Economic, Social and Cultural Rights) E/C.12/2002/11, para. 3. 

537
 Ibid., para. 27. 

538
 Payment of the grant will begin in September 2015 and will be an annual payment for all principal, private residences which are 
registered with Irish Water by June 2015. See http://www.watergrant.ie/ for further details. 

539
 In 2013, the CSO published an analysis of the Effect on Households of the Economic Downturn using data from the Quarter 3, 2012 
Quarterly National Household Survey. The analysis indicated that 43 per cent of respondents were experiencing difficulty in paying 
bills or debts and of these households, 90 per cent mentioned higher or additional utility bills as a reason for financial difficulty. 
Central Statistics Office (CSO) (2013) Quarterly National Household Survey: Effect on Households of the Economic Downturn, 
Quarter 3, 2012, Dublin/Cork: CSO, p.2.  
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The Commission further notes that the right to water encompasses the right to access water of sufficient 

quality and quantity.540 However, in 2013, areas in the rural Western part of Ireland were subject to a high 

number of boil notices and water restrictions which affected more than 30,000 people who live in the 

region.541 The IHREC welcomes the Irish Water’s Drinking Water Safety Plan: Implementation Plan 2014 –

2016 as well as the development of Water Safety Plans for each public water supply facility as the 

Environmental Protection Agency deems it ‘the most effective approach to securing and safeguarding 

Ireland’s water services’.542 The Commission notes that at the end of 2014, 43 per cent of facilities had not 

yet completed or started to prepare a Water Safety Plan.543 

 

Notably, the Committee has explicitly stated that for ‘Nomadic and traveller communities’ there should be 

‘access to adequate water at traditional and designated halting sites’.544 In this context, the IHREC notes the 

statistics provided by Census 2011 demonstrate that one-third of Traveller households living in mobile or 

temporary accommodation had no access to sewage facilities while a fifth had no access to piped water.545  

 

The IHREC recommends that the State review its policy to introduce water charges for all households in 

order to ensure that it complies with its international human rights obligations under ICESCR, in particular 

ensuring that the charges do not disproportionately affect low-income households. Furthermore, the 

State must ensure that everyone has access to clean and safe drinking water. 

9.1.3 Direct Provision and an Adequate Standard of Living for Asylum Seekers 
The system of ‘Direct Provision’ was established in the year 2000 to provide direct support to asylum 

seekers546 by way of accommodation, food and a weekly allowance while their applications for protection 

are processed.547 The Reception and Integration Agency (RIA), a unit in the Department of Justice and 

Equality, co-ordinates accommodation in a number of Direct Provision accommodation centres around 

Ireland.548   The Government originally envisaged that a person would remain in the Direct Provision system 

on ‘a short-term basis (not more than six months)’.549 The system of Direct Provision has been criticised by 

several international human rights bodies and experts for not respecting the rights of residents.550 In her 

                                                        
540

 Since 2014, Irish Water is the responsible body for providing public drinking water but the Environmental Protection Agency has 
supervisory powers to ensure quality of drinking water under Statutory Instrument 106 of 2007, updated by Statutory Instrument 
122 of 2014. Local Authorities continue to be responsible for supervising private supplies such as private wells. 

541
 Y. Doris et al (2015) Drinking Water Report 2013, Wexford: Environmental Protection Agency, pp.9–10. 

542
 Ibid., p.12. 

543
 Ibid. 

544
 UN Committee on Economic, Social and Cultural Rights (2002) General Comment No. 15: The right to water (arts. 11 and 12 of the 
Covenant on Economic, Social and Cultural Rights) E/C.12/2002/11, para. 16. 

545
 Government of Ireland (2012) Census 2011 Profile 7 – Religion, Ethnicity and Irish Travellers, Dublin: Stationery Office, p. 37. In 
real terms, 886 people were without sewerage facilities and 556 did not have piped water.  

546
 For the purposes of this report an asylum seeker is a person who seeks refugee status, subsidiary protection or leave to remain. 
See IHREC (2014) Policy Statement on the System of Direct Provision in Ireland, Dublin: IHREC.  

547
 The system of Direct Provision commenced on 10 April, 2000 from which time asylum seekers have received full board 
accommodation and personal allowances of €19.10 per adult and €9.60 per child per week. See website of Reception and 
Integration Agency at http://www.ria.gov.ie/en/RIA/Pages/Direct_Provision_FAQs  last accessed on 29 April 2015.   
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 IHREC (2014) Policy Statement on the System of Direct Provision in Ireland, Dublin: IHREC. The Policy Statement provides an 
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2011 report on Ireland, the UN Independent Expert on the Question of Human Rights and Extreme Poverty, 

Magdalena Sepúlveda Carmona, noted the Direct Provision system in Ireland limits the autonomy of asylum 

seekers and impedes their family life, as most accommodation centres have not been designed for long term 

reception of asylum seekers and are not conducive to family life.551 In 2013, the European Commission 

against Racism and Intolerance (ECRI) in its fourth report on Ireland, noted with concern that residents of 

the Direct Provision centres have little control over their everyday life, which impacts negatively on their 

family life:  

 

ECRI notes that it has been reported that 90% of asylum seekers suffer from depression after 6 

months in the Direct Provision system and that they are 5 times more likely than an Irish citizen to 

be diagnosed with a psychiatric illness.552 

 

In this context, the IHREC welcomes the establishment in October 2014 of a Working Group which has been 

tasked with identifying actions and making recommendations to improve existing arrangements for asylum 

seekers to ensure ‘greater respect for the dignity of persons in the system and improving their quality of life 

by enhancing the support and services currently available’.553 The IHREC notes that the Working Group is 

financially restrained in terms of its recommendations to Government as these must be cost-neutral.554 As 

stated in the Committee’s General Comment No.3: the Nature of States Parties' Obligations under the 

Covenant, the rights of all persons in the State, particularly those who are vulnerable, must be respected 

regardless of resource constraints.555 While the Commission respects the State’s entitlement to establish a 

system of material support for the protection of asylum seekers, it also has concerns that the current system 

does not respect the economic, social and cultural rights of asylum seekers.556 The lack of autonomy in food 

                                                                                                                                                                                          
Concluding Observations of the Committee on the Elimination of all forms of Racial Discrimination: Ireland, CERD/C/IRL/CO/3-4;  
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Commissioner for Human Rights, Thomas Hammarberg, 2008 and 2011 Reports on his visits to Ireland, Strasbourg: Council of 
Europe; current Council of Europe Commissioner for Human Rights, Nils Mužnieks, 2012 letter to the Minister for Justice and 
Equality, Strasbourg: Council of Europe; European Commission against Racism and Intolerance (2013) ECRI Report on Ireland 
(fourth monitoring cycle), Strasbourg: Council of Europe; and the UN Human Rights Committee (2014) Concluding Observations on 
Ireland’s Fourth Periodic Report, CCPR/C/IRL/CO/4, Geneva: OHCHR. 
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choices, coupled with the residents’ inability to prepare food in the majority of accommodation centres,557 

affects directly the right of residents in Direct Provision centres to enjoy an adequate standard of living. 

Furthermore, the decision of the Reception and Integration Agency (RIA) to reduce the number of self-

catering centres558 is a regressive step in facilitating asylum seekers’ access to food, as the Committee has 

made it clear that people should be able to avail of adequate, culturally appropriate and affordable food 

regardless of their status.559  

 

Direct Provision residents are also denied the right to work560 and do not receive regular social security 

payments due to the application of the ‘right to reside principle’ which means that they cannot satisfy the 

Habitual Residence Condition for social security payments to supplement their diet (see also section 7.1.2). 

Concerns have also been raised about the adequacy of the accommodation,561 and in particular whether the 

space provided conforms to standards set out in Section 63 of the Housing Act 1966 or constitutes 

overcrowding.562 While the State acknowledges that temporary overcrowding may ‘occur when the family 

profile has changed on the basis of age or newly arrived family member’ and where a family declines a 

transfer to another centre, it outlines that this may be because some families prefer ‘the current 

arrangement or… want to await a better offer’.563 The Commission notes that the reasons behind such a 

refusal to transfer to alternative accommodation may be varied, including, for example, access to medical 

appointments or not wishing to interrupt a child’s schooling.564 In its Policy Statement on Direct Provision, 

the Commission referred to the pending recommendations on this issue of the Working Group on Direct 

Provision and strongly recommended that the weekly allowance be increased to a realistic amount that 

ensures dignity, respect and autonomy for individuals.565 
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feet (the height of the room, if it exceeds eight feet, being taken to be eight feet, for the purpose of calculating free air 
space), and “overcrowding” shall be construed accordingly. 

563
 Minister for Justice and Equality, Frances Fitzgerald TD, Parliamentary Questions: Written Answers, [27901/14], 2 July 2014. 

564
 See generally E. Quinn and C. Joyce (2014) The Organisation of Reception Centres for Asylum Seekers in Ireland, Dublin: European 
Migration Network; Doras Luimní (2011) Impact of the Transfer System in Direct Provision, Limerick: Doras Luimní; S.K. Arnold 
(2012) State Sanctioned Child Poverty and Exclusion, Dublin: Irish Refugee Council. 

565
 IHREC (2014) Policy Statement on the System of Direct Provision in Ireland, Dublin: IHREC, p. 19. 

http://www.nascireland.org/wp-content/uploads/2014/05/WhatsFoodFINAL.pdf
http://www.ria.gov.ie/en/RIA/Pages/NB10000054
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW%2bKyH%2bnXprasyMzd2e8mx4fouQpDVshj73SoMLU1JTdjtZDTDYerYia%2bctGqO8NrWmRL%2ft1OyyKtqjxnygkOzYPp9tCfBWVc0bkQ1mCWULU7
http://emn.ie/files/p_20140211023423The%20Organisation%20of%20Reception%20Facilities%20for%20Asylum%20Seekers.pdf
http://www.dcya.gov.ie/documents/publications/5RapporteurRepChildProtection.pdf
http://www.flac.ie/download/pdf/one_size_doesnt_fit_all_full_report_final.pdf
http://www.flac.ie/download/pdf/one_size_doesnt_fit_all_full_report_final.pdf
http://www.nascireland.org/wp-content/uploads/2012/02/dp_report.pdf
http://www.nascireland.org/wp-content/uploads/2012/02/dp_report.pdf
http://emn.ie/files/p_20140211023423The%20Organisation%20of%20Reception%20Facilities%20for%20Asylum%20Seekers.pdf
http://dorasluimni.org/wp-content/uploads/pdf/publications/transfersystemimpact.pdf
http://www.irishrefugeecouncil.ie/wp-content/uploads/2012/09/State-sanctioned-child-poverty-and-exclusion.pdf
http://www.ihrec.ie/download/pdf/ihrec_policy_statement_on_direct_provision_10dec14.pdf


83 

 

The IHREC welcomes the publication of the General Scheme of the International Protection Bill 2015 which it 

hopes will address the delays in the asylum determination procedure by introducing a single procedure566 

and therefore, reduce the prolonged periods of time people have to spend in the Direct Provision system.567   

 

The IHREC welcomes and supports the introduction of a ‘single protection procedure’. However, while the 

system remains in place, the IHREC reiterates its recommendation that the basis for Direct Provision be 

placed on a statutory footing and recommends the introduction of a time limited period between 6 and 9 

months after which any person who has not yet received a decision, on either first instance or appeal, 

should be able to leave Direct Provision, live independently, access relevant social security payments and 

employment.  

 

The IHREC regrets the delay in the publication of the Working Group’s report and calls for its immediate 

publication with a timeline for the implementation of its recommendations. 

 

The IHREC further recommends that families be moved out of Direct Provision centres and enabled to 

access self-catering accommodation at the earliest possible opportunity, and any new families not be 

accommodated in Direct Provision.  

 

The State should respect the residents’ right to access and prepare food appropriate to their culture, diet 

and individual needs. 

9.2 The Right to Adequate Housing 
There is no comprehensive right to housing enshrined in Irish law, but specific entitlements to social housing 

and housing supports are set out in legislation and regulations.568  

9.2.1 Access and Availability of Affordable Housing 
In 2002, the Committee was concerned that ‘many new households cannot secure adequate and affordable 

housing’.569 However, in the current environment of reduced incomes,570 over-indebtedness,571 increased 

                                                        
566

 Under the current arrangements, in order to gain international protection in Ireland a person has to make claim asylum under the 
Refugee Act 1996 and if that claim is unsuccessful, he or she has to apply for subsidiary protection afterwards. Ireland is the only 
EU Member State without a single procedure to determine claims for refugee status and subsidiary protection at the same time in 
order to issue one single decision on a person’s claim for protection. See UNCHR Ireland, ‘UNHCR welcomes Single Procedure 
Scheme’ [press release], 25 March 2015. 

567
 According to official statistics, in January 2015 of the 4382 residents in Direct Provision, more than half had lived in Direct 
Provision for more than three years with 28 per cent of all residents living in the system for more than six years. The average 
length of stay in Direct Provision was four years. Statistics Unit, Reception and Integration Agency (2015) Monthly Statistics: 
January 2015, Dublin: Department of Justice and Equality, p.19. 

568
 For example: Section 10 of Housing Act 1988 provides for the provision of accommodation by housing authorities for those who 
are homeless and Part 4 of the Housing (Miscellaneous Provisions) Act 2014 provides for the administration of the Housing 
Assistance Payment (HAP). In February 2014, the Convention on the Constitution recommended that the right to housing be 
inserted into the Constitution of Ireland. See Convention on the Constitution (2014) Eighth Report of the Convention on the 
Constitution: Economic, Social and Cultural Rights, Dublin: Convention on the Constitution, p.6. Also the State has opted-out of the 
right to housing provision of the Revised European Social Charter, see Department of the European Social Charter Directorate 
General Human rights and the Rule of Law, ‘Ireland and the European Social Charter: Factsheet’, January 2015, Strasbourg: Council 
of Europe. 

569
 UN Committee on Economic, Social and Cultural Rights (2002) Concluding Observations of the Committee on Economic, Social and 
Cultural Rights: Ireland, Geneva: Office of the High Commissioner for Human Rights, para. 20. 
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 Central Statistics Office (CSO) (2013) Quarterly National Household Survey: Effect on Households of the Economic Downturn, 
Quarter 3 2012, Dublin and Cork: CSO, p.2; B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great 
Recession in Ireland – An Analysis of the CSO Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: 
Department of Social Protection, pp.1–2. 
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housing costs572 and housing shortages,573 the Commission notes that many different types of households 

are currently finding it difficult to access housing for reasons of economic stress as defined by the 

Department of Social Protection.574 The IHREC notes with concern the rise in homelessness575 and in 

particular, the growing phenomenon of family homelessness.576 While it notes  the State’s decision to assist 

families and people experiencing homelessness as a matter of urgency through temporary housing units,577 

the Commission emphasises that accommodation of sufficient quality must be provided.578 

 

Rent Supplement is a social security payment that was designed to supplement income in order to assist 

individuals in meeting short-term housing needs. This payment has become a default housing support 

payment with more than two-thirds of recipients at the end of 2014 ‘deemed to be long term dependent for 

their housing on the scheme’.579 In March 2015, Rent Supplement limits were reviewed and maintained at 

the 2013 rate,580 despite a recognition by the State that there had been an increase in rents since the last 

review.581 The Commission considers that the State’s position that ‘increasing rent limits at this time could 

potentially add to further rental inflation in an already distressed market’,582 does not adequately address 

the immediate need of many people requiring accommodation and according to organisations working with 

homeless people on the ground, the failure to increase Rent Supplement has contributed to the homeless 
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 B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great Recession in Ireland – An Analysis of the CSO 
Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: Department of Social Protection, pp.4-5. 

572
 Private Residential and Tenancies Board (PRTB) (2014) The PRTB Rent Index – Quarter 4 2014, Dublin: PRTB. The report shows 
that there was an annual 5.8 per cent increase in rents nationally between 2013 and 2014 while rents in Dublin rose by 9.6 per 
cent in the same period. B. Maître, H. Russell and C.T. Whelan (2014) Trends in Economic Stress and the Great Recession in Ireland 
– An Analysis of the CSO Survey on Living and Income Conditions, Social Inclusion Technical Paper No. 5, Dublin: Department of 
Social Protection, p. 14. In 2004, 23 per cent of people considered ‘housing costs a heavy burden’ but by 2011, this had risen to 
almost 35 per cent. 

573
 Housing Agency (2014) Housing Supply Requirements in Ireland’s Urban Settlements 2014 – 2018: Overview, Dublin: Housing 
Agency & Future Analytics, p.3. This report estimates that between 2014 and 2018, almost 80,000 residential units in total will be 
required to meet demand. 

574
 In its Social Inclusion Monitor 2013, the Department of Social Protection defines economic stress as a measure that ‘captures the 
change in economic fortunes of Irish households by going beyond income to include items such as debt, housing costs, and the 
difficulties and stresses of managing on reduced household incomes. Specifically, it combines five identified economic stress items: 
difficulty making ends meet; arrears; housing costs that are a heavy burden; inability to save; and going into debt to meet ordinary 
living expenses’. 

575
 Homeless Agency (2014) Dublin Region Winter Count on Rough Sleeping: The night of 11

th
 November 2014, Dublin: Homeless 

Agency. In November 2014, the number of people sleeping rough on the streets was at least 168 rough sleepers, almost double the 
number recorded two years previously. 

576 
Minister for the Environment, Community and Local Government, Alan Kelly TD, Parliamentary Questions: Written Answers, 

[12382/15], 26 March 2015. In March 2015, official statistics recorded that there were 371 families living in emergency 
accommodation in the Dublin region alone. The Homeless Agency has estimated that 32 families become homeless each month. 

577
 Ibid. The Minister proposed to refurbish 64 family units, on a temporary basis, in an area awaiting the implementation of a 
regeneration scheme.  

578
 In 2014, FIDH (the International Federation of Human Rights) submitted a Collective Complaint under the Revised European Social 
Charter (RESC) which the European Committee of Social Rights deemed admissible in February 2015. Specifically the Complainants 
allege violations of the following provisions of the Revised European Social Charter: the right to protection of health (Article 11); 
the right of the family to social, legal and economic protection (Article 16); the right of children and young people to social, legal 
and economic protection (Article 17); the right to protection against poverty and social exclusion (Article 30); and the right to non-
discrimination (Article E). However, the European Committee of Social Rights notes that Ireland has not accepted Article 31 of the 
Charter in relation to the right to housing so it will not examine alleged violations under this Article.  

579
 Department of Social Protection (DSP) (2015) Maximum Rent Limit Analysis and Findings Report: February 2015, Dublin: DSP, p.2. 
Out of 71,500 Rent Supplement recipients, 48,000 were long-term recipients.  

580
 Ibid. 

581
 Ibid., p.5. The Department noted that since 2013 rents had increased by 10 per cent in the Dublin region and by four per cent 
outside Dublin. 

582
 Department of Social Protection, ‘Department of Social Protection publishes review of maximum rent limits’, [press release], 27 
March 2015. 
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crisis.583 At the same time, the Commission notes and welcomes the Government’s announcement of its 

intention to take legislative steps to end the discrimination faced by many tenants seeking rented 

accommodation, by prohibiting landlords from refusing to take tenants in receipt of Rent Supplement.584 

 

The State’s commitment to deliver 35,000 social housing units and 75,000 long-term housing units by 

2020,585 will not address the current shortfall for those without housing in the absence of other available 

housing and supports. The social housing budget has fallen significantly since the onset of the recession from 

€1.7 billion in 2008 to €597 million in 2014.586 The IHREC considers that the introduction of a Housing 

Assistance Payment (HAP)587 to provide a more sustainable housing support for people on low incomes will 

go some way to addressing the affordability issue, but in a climate of rising rents and house prices, more 

must be done as the lack of available housing in both the social housing and private rented sectors588 

remains an obstacle to the State’s aim to achieve its objectives under its Social Housing Strategy 2020.  

 

The IHREC recommends that the State monitor the efficacy of the Housing Assistance Payment and ensure 

that it is achieving its objective in ensuring that people on low incomes can access appropriate housing in 

the longer-term. The State should consider the introduction of rent limits to reduce the financial pressure 

on low income individuals and families in need of private rented accommodation. In addition, the IHREC 

recommends the State should reconsider increasing Rent Supplement limits. The IHREC further 

recommends that the State take measures to ensure that affordable housing is available and is of 

sufficient quality in order to fully comply with its obligations under the ICESCR.  

9.2.2 Security of Tenure for Local Authority Tenants (s.62 Housing Acts) 
The IHREC notes the 2012 decision of the Supreme Court in Donegan v. Dublin City Council589 which found 

that the lack of an effective complaints remedy for local authority tenants, evicted under section 62 of the 

Housing Act 1966 (‘section 62’) for anti-social behaviour,590 was incompatible with the European Convention 

on Human Rights (ECHR) Act 2003.  
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 The Simon Communities of Ireland, ‘No change to rent supplement levels will mean more homelessness’, [press release], 27 
March 2015; Focus Ireland, ‘More than 1,000 children in emergency homeless accommodation in Ireland’, [press release], 20 April 
2015. 
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 Department of Justice and Equality, ‘Minister Ó Ríordáin announces Government approval to prohibit discrimination against 
tenants in receipt of rent supplement’ [press release], 19 February 2015. 
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 Department of Environment, Community and Local Government (DECLG) (2014) Social Housing Strategy 2020, Dublin: DECLG. 
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 Ibid., p.vii. 

587
 Part 4, Housing (Miscellaneous Provisions) Act 2014. 
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 Department of Social Protection (DSP) (2015) Maximum Rent Limit Analysis and Findings Report: February 2015, Dublin: DSP. 
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 Donegan v. Dublin City Council [2008] IEHC 288. 
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The Commission welcomes the enactment of the Housing (Miscellaneous Provisions) Act 2014 which repeals 

section 62591 and provides for a review mechanism for local authority tenants who are subject to a tenancy 

warning where the ‘tenant does not accept that a breach of a tenancy agreement or rent-related obligation 

has occurred’.592
 This goes some way towards meeting previous recommendations made by the Commission 

although it falls short of the recommendations to extend the remit of the Private Residential and Tenancies 

Board (PRTB) or allowing the District Court to hear and determine the substance of the case.593 However, the 

IHREC remains concerned that despite the introduction of a review request, without a further right of appeal 

if the review is denied, the mechanism may not be sufficiently independent to comply with Article 6 of the 

ECHR.594 Furthermore, the revised legislative framework may not fully comply with the legal protections to 

ensure security of tenure under Article 11 of ICESCR. The amended legislation does not adequately address 

the issue of the impact on the future entitlements of a local authority tenant who is subject to a tenancy 

warning on the basis of alleged anti-social behaviour. In particular, the local authority can take the warning 

into consideration for up to three years and as a result it can defer, refuse to sell or refuse to allocate 

accommodation to the tenant or person identified as having caused the breach of the agreement.595  

 

The IHREC recommends that the State review the operation of the recently enacted Housing 

(Miscellaneous Provisions) Act 2014 to ensure Section 10 of the 2014 Act provides a sufficiently 

independent review mechanism for local authority tenants and that people in need of local authority 

housing are not subject to unfair evictions in line with the requirements surrounding security of tenure 

contained in ICESCR. 

9.3 Appropriate Accommodation and Housing for Members of the Traveller Community 
The Committee, in its General Comment 4 on the right to adequate housing, has clarified that the obligation 

on the State to ensure that housing and supporting policies are adequate, extends to ensuring that 

accommodation is culturally adequate and ‘appropriately enable[s] the expression of cultural identity’.596 

The Housing (Traveller Accommodation) Act, 1998 requires each local authority to conduct an assessment of 

the housing needs of Travellers who qualify for housing support in the local authority area and to adopt a 

five-year Traveller Accommodation Programme on the basis of this assessment. In this context, the IHREC 

notes the significant reduction in capital funding allocated to Traveller specific housing since 2010,597 as well 

as the fall in the target number of units to be delivered each year although there has been an increase in the 

number of void units which were refurbished during the same period.598 However, it is unfortunate that 
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 Section 18(2), Housing (Miscellaneous Provisions) Act 2014. 
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 Section 10, Housing (Miscellaneous Provisions) Act 2014. 
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 Irish Human Rights Commission (IHRC) (2009) IHRC Policy Statement on Section 62 of the Housing Act 1966 for the Recovery of 
Possession of a Local Authority Dwelling, Dublin: IHRC, p. 12. 
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595
 Section 7, Housing (Miscellaneous Provisions) Act 2014. See also previous concerns of the Irish Human Rights Commission in its 
2009 IHRC Policy Statement on Section 62 of the Housing Act 1966 for the Recovery of Possession of a Local Authority Dwelling, 
Dublin: IHRC. 
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(Art. 11(1) of the Covenant), E/1992/23, para. 8(g). 
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Housing, Jan O’Sullivan TD, Parliamentary Questions: Written Answers [25088/14], 12 June 2014.  

598
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there has been a consistent underspend or failure to draw down the full amount of the funding allocated to 

Traveller housing at local level.599  

 

In the State’s examination in 2002, the Committee expressed concern at the number of Traveller families 

living by the roadside without access to basic facilities and at risk of eviction.600 The IHREC notes that little 

progress has been made to amend legislation to meet the specific accommodation requirements of Traveller 

families and that the criminalisation of trespassing on land in the Housing (Miscellaneous Provisions) Act 

2002 continues to disproportionately affect Travellers.601 In its submission to the UN Human Rights 

Committee at the time of Ireland’s Fourth Periodic Examination under the International Covenant on Civil 

Rights, the IHREC expressed concern that not enough good quality or culturally appropriate accommodation 

is being provided to Travellers by Local Authorities.602 Under the Housing (Miscellaneous Provisions) Act 

2002, some Traveller families continue be at risk of eviction without recourse to legal protection, contrary to 

the Committee’s stated position in its General Comment No. 7 on forced evictions.603 While the Committee 

states that ‘the prohibition on forced evictions does not, however, apply to evictions carried out by force in 

accordance with the law’,604 nevertheless the eviction must be compatible with international human rights 

law.   

 

In the absence of sufficient appropriate accommodation being made available, the IHREC considers that the 

Traveller community’s right to culturally appropriate housing is not being progressively realised by the State 

under the ICESCR.605 A recent study has demonstrated that the recent uptake of private rented 

accommodation by Traveller families may be attributed to the lack of available culturally appropriate 

accommodation by members of the Traveller community, rather than being linked to a preference for that 

type of accommodation.606  
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The IHREC notes the recent Supreme Court decision in O’Donnell v South Dublin County Council in which 

MacMenamin J. held that in the case of a young woman with cerebral palsy living in a caravan occupied by 

eight of her family members, the Local Authority was not obliged under Article 8 (right to family and private 

life) of the ECHR to provide alternative caravan or mobile home accommodation.607 However, the Supreme 

Court confirmed that s.13 of the Housing Act 1988, as amended by s.29 of the Housing (Traveller 

Accommodation) Act 1998, imposed a statutory duty on the Authority to provide the young woman with a 

serviced halting site. The Supreme Court awarded damages to the young woman as it found that her rights 

had been violated by the Local Authority’s actions, but refused to make an order to oblige the Local 

Authority to provide caravan accommodation. 

 

The IHREC recommends that the State should take further steps to progressively realise the right to 

culturally appropriate housing for Traveller families in consultation with each individual family. In 

particular, Local Authorities should be adequately penalised or sanctioned if they do not invest the total 

money allocated for Traveller housing in a given year. 

 

The IHREC recommends that the relevant provisions of the Housing (Miscellaneous Provisions) Act 2002 
be amended and repealed.  

9.4 Appropriate Housing for Persons with Disabilities 

9.4.1 Housing Strategy and Supports for Persons with Disabilities 
The National Housing Strategy for People with Disabilities 2011 – 2016 aims to address the specific housing 

needs of people with physical, sensory, mental or intellectual disabilities who make up four per cent of 

people in need of housing.608 It forms part of a wider framework to address the housing situation, 

particularly for those with a specific need and it is complemented by the Social Housing Strategy 2020 (the 

‘2020 Strategy’) published in 2014.609 The IHREC welcomes the Government’s commitment in the 2020 

Strategy to provide a range of housing options to each individual with a disability and the recent 

announcement of the State’s intention to invest €71 million in social housing for people with special housing 

needs, which includes those with a disability.610 However, it is unclear how much of this budget will be 

allocated to persons with disabilities. The reduction in the allocation to Housing Adaption Grants is also of 

concern.611 
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One of the key issues facing a significant number of individuals with a physical disability is the inability to 

leave their home without assistance.612 In this context, the IHREC notes the lack of access to private 

transport for more than 24 per cent of people with disabilities,613 as well as the HSE’s decision in 2013 to 

discontinue transport-related monthly payments following a recommendation by the Ombudsman to 

remove the upper age restriction.614 The Committee is clear that the right to housing incorporates an 

element of accessibility, which refers not only to the physical structure of the house but is also related to 

location and access to basic facilities generally.615  

 

The IHREC reminds the State that location and accessibility to facilities are essential elements of the right 

to housing for people with disabilities and must be borne in mind when policy decisions related to housing 

and transport are made by the State. The State should clarify how much of the €71 million budget 

allocated to people with special housing needs will be allocated to housing designed for persons with 

disabilities. 

9.4.2 Transitions from Residential Centres for Persons with Intellectual Disability  
The State has signed but not yet ratified the UN Convention on the Rights of Persons with Disabilities (CPRD) 

of which Article 19 expressly provides for the right to live independently and be included in the 

community.616 The ICESCR also provides for the right to housing for persons with disabilities, thereby 

promoting independence and ensuring accessibility to housing.617 While some progress has been made at a 

policy level in relation to a transition from congregated settings to community-based living for persons with 

intellectual disabilities, the IHREC regrets that the number of people living in residential settings is almost 

the same as it was in 2004.618  

 

A Working Group on Congregated Settings was established in 2008, and in its final report acknowledged that 

‘[n]either the model of congregated provision nor the reality is in line with our obligations under UN 

Conventions’,619 however, it decided that all of its ‘proposals would be guided by the principles enshrined in 
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the UN Convention on the Rights of People with Disabilities’.620 A Value for Money and Policy Review in 2012 

reiterated that a new model of community-based supports for persons moving from congregated settings 

should be prioritised while admissions to existing or new settings should be discontinued.621 The Commission 

welcomes the Health Service Executive’s (HSE) social care strategic reform and change agenda622 and will 

continue to monitor how this is rolled-out over the course of 2015. While the HSE emphasises a greater 

move towards community-based services, it also highlights the need for a cost-effective approach623 but this 

must not be achieved at the expense of providing high quality and adequate services for those who require 

them. This transition must take place in tandem with the National Housing Strategy for Persons with 

Disabilities which aims to address the future housing needs of some 4,000 people moving from congregated 

settings to community-based or independent living by 2019.624  

 
Despite the extension of Health Information Quality Authority’s (HIQA) remit in 2013 to inspect along with 

the development of National Standards for Residential Services for Persons with Disabilities,625 the IHREC 

echoes HIQA’s concern at the continuing poor quality service provided in certain of these centres.626 The 

IHREC welcomes the HSE’s commitment to carry out evaluation and quality monitoring in residential centres 

for persons with disabilities to ensure that adequate care is provided.627 The Commission also notes the 

appointment in December 2014 of a ‘Confidential Recipient for Vulnerable Persons’ in response to the 

disclosure of abuse in a particular residential centre628 which it considers to be a positive step by the HSE. 

 

The IHREC, as the national human rights institution, recommends that the State move away from 

institutional living and ensure that people with disabilities are adequately supported to live in the 

community. 

10.  The Right to the Highest Attainable Standard of Physical and Mental Health (Article 
12) 

The right to health is not clearly defined in Irish law. The IHREC notes that in the context of its consultative 

process the Convention on the Constitution made a recommendation to enumerate a right to essential 

healthcare in the Constitution of Ireland.629  
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10.1 Availability  
In its 2002 Concluding Observations on Ireland, the Committee called on the State to establish a ‘common 

waiting list for treatment in publicly funded hospitals for privately and publicly insured patients’ but this 

recommendation has not yet been implemented.630 In contrast, the IHREC notes its concern at the reduction 

in the availability of hospital services indicated by the number of bed closures in acute public hospitals at a 

time of increased demand.631 Since 2007, there has been a 63 per cent increase in the number of patients 

waiting on hospital trolleys rather than being assigned a hospital bed while awaiting or receiving 

treatment.632 Moreover, the IHREC notes that hospital waiting lists for inpatient or day cases have grown 

considerably between 2014 and 2015, with almost 16,000 more people waiting in February 2015 than in the 

same month in the previous year.633 It is of particular concern that of the almost 400,000 people waiting for 

an outpatient appointment in February 2015, 45 per cent had been waiting for longer than six months.634  

 

Since 2009, there has been a 16 per cent reduction in the Irish healthcare budget635 and this has primarily 

been achieved through reductions in staff numbers, salary cuts and addressing inefficiencies636 yet the IHREC 

notes this budget has had to be supplemented to ensure that the system can continue to function.637 It also 

notes that the health service faces significant financial challenges given the ageing demographic, the high 

fertility rate and the high proportion of the population in possession of a medical card or free General 

Practitioner (GP) card.638  

 

The IHREC recommends the State introduce a common waiting list for treatment in publicly funded 

hospitals as recommended by the Committee in 2002.  

10.2 Accessibility 
The Committee has explicitly stated that under Article 12 of ICESCR, the State has a ‘special obligation to 

provide those who do not have sufficient means with the necessary health insurance and health-care 

facilities’.639 The IHREC notes that the State’s plan to introduce a system of free GP care by 2015 and 

Universal Health Insurance (UHI) by 2019 has been subject to delays and priority has been given to introduce 

initial ‘concrete steps’ while conducting a scoping exercise and initial costing analysis to inform further 

Government action.640 The enactment of legislation introducing free GP care for children under the age of six 
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years is a welcome first step to implementing a system of universal healthcare641 as is the proposed 

introduction of free GP care for people over the age of 70 in 2015.642 These moves will bring the State one 

step closer to realising a system of universal healthcare which, if designed and implemented correctly, will 

be beneficial in ensuring access and affordability to healthcare while at the same time providing preventive 

healthcare services in line with the Covenant. Affordable primary healthcare for those on low incomes not 

only ensures equitable access to services but also proves more cost-effective in the long-term as patients will 

be less likely to postpone seeking treatment thus ensuring more positive health outcomes as well as less 

expensive treatment.643 

 

The IHREC is conscious that despite structural changes made to improve the administration of the medical 

card system for those on low incomes,644 the ‘combination of resource constraints, limits to changes in 

thinking and practices and high volumes of activity has typically resulted in continual reactive crisis 

management’ and has led to ‘a sense of poorer outcomes for a sizeable number of medical card 

applicants’.645 As already noted, the Committee affirms that limited resources cannot be used as a reason to 

restrict a person’s access to health services or facilities, and therefore the State must address these issues in 

a constructive and efficient way.646  

 

Moreover, the IHREC notes its concern that ‘Ireland is the only European country not to offer universal 

access to free or heavily subsidised GP care, and out-of-pocket GP costs are correspondingly much higher 

than in other countries’.647 A variety of health-related charges have been transferred to the patient, 

including increases in hospital charges, outpatient fees and prescription charges which ‘impose a particularly 

large burden on the section of the population with the lowest income’.648 In real terms, since 2008, increases 

have meant additional annual costs adding up to approximately €100 per person.649 The significant increase 

in prescription charges for medical card holders,650 as well as the continuing high cost of pharmaceuticals 
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despite price reductions overall,651 further interfere with access to medicine by people on low to moderate 

incomes. 

 

The IHREC welcomes the State’s plan to introduce a system of Universal Health Insurance over time but 

calls on the State to ensure that people who require medical care and treatment can afford to access it in 

a timely way. 

10.3 Acceptability 

10.3.1 Gender-Specific Healthcare 
Improving women’s overall health, including their physical, mental and reproductive health, remains a key 

objective of the National Women’s Strategy.652 In this context, the IHREC regrets the dissolution in 2009 of 

two statutory bodies with a gender-specific health focus, namely the Women’s Health Council, and the Crisis 

Pregnancy Agency.653 Both bodies were subsumed into the general health service in 2009654 and while the 

Crisis Pregnancy Programme has developed a Strategic Framework for 2012 – 2016, it continues to operate 

in a climate of funding restrictions and is contingent on maintaining 2011 staff levels.655  

 
The IHREC welcomes significant initiatives to address the health issues caused by Female Genital Mutilation 

(FGM) in Ireland including the enactment in 2012 of legislation to prohibit the practice,656 the development 

of a National Plan of Action to Address Female Genital Mutilation as well as the establishment in 2014 of a 

dedicated clinic to treat girls and women who have undergone the practice. 

 

The IHREC also notes that Ireland is the only EU Member State to have had in place a National Men’s Health 

Strategy which aimed to address health inequalities for men from lower socio-economic groups and took 

particular note of the high rate of male suicide.657  

The IHREC welcomes the development of the HSE Gender Mainstreaming Framework658 in conjunction 

with the National Women’s Council of Ireland (NWCI) and recommends the State adequately resource the 

initiative in order to ensure its effective rollout. The State should also publish an update on the 

implementation of the National Men’s Health Strategy to consider whether it should be renewed.  

10.3.2 Intercultural Health Strategy 
The publication of the National Intercultural Health Strategy 2007-2012 was a welcome development. Its 

primary aim was ensuring the availability of culturally appropriate healthcare for ethnic minorities, including 
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Travellers and Roma, living in Ireland. While the Strategy was introduced at a time of increased economic 

pressure due to the onset of the recession, the IHREC notes that a number of its aims have been progressed 

including translation services, development of resources and funding of NGO projects. There are no plans to 

renew the strategy.659 However, a HSE Intercultural Health Governance Group is now responsible for 

reviewing and implementing any outstanding recommendations.660  

 

The IHREC welcomes the continuing work of the HSE Intercultural Health Governance Group and 

encourages this group to ensure the introduction of an ethnic identifier in healthcare as it will be essential 

in order to plan adequate healthcare services for ethnic minorities.  

10.4 Adequate Quality and Oversight 
Regarding adequate facilities, the IHREC notes with concern that the existing children’s hospital buildings are 

in poor structural condition and that the hospitals continue to provide care in substandard conditions.661 This 

is despite the fact that a new National Paediatric or Children’s Hospital, first recommended in 2006,662 

continues to be delayed due to planning disputes and concerns about the location of the site and the 

completion date, which is now set for 2019.663 The IHREC welcomes the State’s commitment of €150 million 

to relocate the National Maternity Hospital to a site alongside adult acute services as recommended by an 

independent review of services.664  

 

The IHREC recognises the important work carried out by the Health Information and Quality Authority 

(HIQA) in providing oversight and guidance on standards for a range of healthcare services including public 

hospitals.665 The Health Act 2007 grants HIQA the ‘powers as are necessary or expedient for the 

performance by it of its functions’ meaning it can take enforcement action and close centres where there is 

a serious breach of regulations or residents are at risk. In 2015, in a report of 54 inspections carried out in 49 

acute hospitals, the cleanliness of patient equipment and hand hygiene was identified as a key issue, as were 

shortfalls in the standards of sanitation.666 A particular concern has arisen in relation to a number of 

maternity services in the State, which has led to investigations by HIQA,667 the Chief Medical Officer668 and in 
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some cases internal reviews by hospital management.669 The IHREC notes the case of one particular hospital 

which experienced a relatively high rate of perinatal deaths since 2006. The final independent investigation 

undertaken by HIQA has not yet been published by the HSE as a result of legal action that may be taken by 

the HSE.670 The IHREC will continue to monitor this situation as it unfolds, particularly in light of the 

Committee’s General Comment No. 14 which highlights the need for the State to put in place measures to 

improve child and maternal health in line with Article 12(2) of the Covenant, which provides that the State 

should strive ‘for the reduction of the stillbirth rate and of infant mortality and for the healthy development 

of the child’.671  

 

The IHREC considers that the establishment of a National Healthcare Quality Reporting System in 2014 will 

help to ensure better quality and higher standards in healthcare by examining key performance indicators in 

‘preventative care, primary care, community care, and acute care’.672 

The Ombudsman has expressed his concern about the low number of complaints relating to the health 

sector and is currently undertaking research to explore why this is the case. The commission is encouraged 

by the Ombudsman’s expressed intent with regard to integrating human rights approaches in the work of his 

office. 

The IHREC welcomes the steps taken by the State to improve the quality of healthcare, address 

deficiencies in the system and develop indicators to monitor the provision of adequate services and 

programmes. The IHREC is encouraged by the expressed intent by HIQA to use a rights-based approach in 

developing its guidelines and carrying out its inspections. 

10.5 Right to Highest Attainable Standard of Mental Health 

10.5.1 Adequacy of Community Based Services for Adults 
The IHREC welcomes the considerable reduction in the number of adults admitted to psychiatric hospitals; 

admissions fell by 17.4 per cent between 2004 and 2013.673 However, the Commission notes that the level of 

community mental health services continues to fall short of the targets set in the 2006 Vision for Change 

strategy. In particular, the Health Service Executive identifies that staffing levels in Community Mental 

Health Teams (CMHT) in 2014 were only 75 per cent of what was envisaged in 2006.674 The IHREC welcomes 

the dedicated funding made available by the State to enhance the CMHTs through further recruitment of 

staff but notes that despite these additional resources, difficulties in finding suitable candidates, ‘primarily 

for geographical and qualification reasons’675 mean that staffing levels are not adequate to meet demand.    
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The underpinning legislation for mental health care in Ireland, the Mental Health Act 2001 (‘the 2001 Act’), is 

in need of reform. Specifically, an Expert Group established to review the 2001 Act has found that it does not 

adequately reflect the objectives set out in the Vision for Change strategy which include a move towards 

‘community based services, the adoption of a recovery approach in every aspect of service delivery and the 

involvement of service users as partners in their own care and in the development of the services’.676 The 

IHREC welcomes the publication of the Review by the Expert Group of this legislation in March 2015 and in 

particular welcomes the Group’s recommendation to extend the remit of the Mental Health Commission to 

community based services to provide adequate oversight for these important services.677 However, the 

IHREC notes that the Mental Health Commission will require further funding in order to expand its remit and 

implement this recommendation. 

 

The IHREC recommends the State to prioritise the recruitment of staff for Community Mental Health 

Teams in line with targets set out in a Vision for Change. The IHREC also recommends the State amend the 

Mental Health Act 2001 on foot of the recommendations of the Expert Group’s review and to ensure 

adequate oversight for these services. 

10.5.2 Children and Mental Health Services 
The IHREC notes the Committee’s request in its List of Issues that the State provide further information on 

the impact of measures to address the shortage of capacity in mental healthcare facilities for children.  

Despite a commitment by the State to ‘prioritise the provision of additional child and adolescent inpatient 

facilities’ and steps taken to increase the number of Child and Adolescent Mental Health Services (CAMHS) 

beds since 2007, the rising demand for services continues to be unmet, often due to reduced capacity of 

staff.678 While the State has committed to put in place a total of 106 publicly funded beds, many of these are 

still at the planning stage and will not be available for a number of years.679 

 

The IHREC recognises the significant improvements made in relation to children and young people admitted 

to adult psychiatric wards since 2007, but remains concerned that despite a target set by the Mental Health 

Commission (MHC)680 that no individual under 18 should be treated in an adult facility from 1 December 

2011,681 the practice persists. In 2013, the Inspectorate of Mental Health Services examined child admissions 

to adult wards and discovered that 83 young people were placed on adult wards on 91 occasions on the 

basis that there were no age-appropriate beds available.682 However, on further examination the 

Inspectorate found that in 64 per cent of these cases, at least one CAMHS bed had been available on the 

same day as the child was admitted and in some cases more than 10 operational beds had been available.683 

Moreover, 60 per cent of these young patients remained in an adult facility for more than three days, while 
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21 per cent were there for more than 10 days.684 The IHREC regrets that the 2014 figures do not indicate any 

improvement.685  

 

The IHREC notes with concern that the current number of CAMHS teams do not match the recommended 

number in the State’s Vision for Change strategy686 and difficulties persist in recruiting and retaining suitable 

staff.687 Longer waiting lists and a failure to meet the HSE’s own target for first-time appointments have also 

had a detrimental effect on the overall performance of CAMHS teams in some areas688 meaning that children 

with mental health difficulties are denied timely access to adequate treatment. 

 

The IHREC regrets the placement of any child or adolescent in an adult facility and calls on the State to 

ensure that individuals under the age of 18 are placed in age-appropriate facilities. The completion of the 

full cohort of CAMHS beds must be prioritised. The IHREC recommends that greater efforts be made by 

the State to implement the consensus that exists on the strategy document Vision for Change and in 

particular the recommendations of the Expert Group’s review of the Mental Health Act 2001 in respect of 

children and young people which will require legislative amendments.689 

10.6 Right to an Adequate Standard of Health for Groups Experiencing Discrimination 

10.6.1 Transgender Persons 
The IHREC notes with concern the limited provision of specialised health services for Transgender people in 

the State. There are no centres providing gender reassignment surgery in Ireland and instead people 

requiring the surgery are referred to facilities in other countries.690 Moreover, the expense of having to 

travel abroad for surgery is compounded by the ‘prohibitive cost’ of non-surgical gender reassignment 

treatment such as electrolysis or hair removal for Transgender male to female persons.691 Between 2005 and 

the beginning of 2014, 218 cases of suspected or confirmed Gender Dysphoria (GD) were referred to the 

only specialised endocrine service in the State for hormone therapy,692 but this service is subject to resource 

constraints despite a year-on-year increase in the number of referrals.693 

 

Many of the issues raised in a 2004 report by the former Equality Authority remain outstanding, including 

lack of access to services in Dublin due to geographical location, an information deficit for patients and 

healthcare providers around treatment as well as an absence of Government policy.694 Notably, there is a 

high rate of mental health issues amongst the Trans community695 although the ‘true prevalence may be 
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difficult to assess due to patient worries regarding stigma and societal acceptance of the condition’.696 The 

IHREC welcomes the commitment from the HSE’s Primary Care Division to finalise the ‘development and 

implementation of care pathways for members of the Transgender community’ in 2015 and to conduct or 

support ‘targeted training’ to those working within the health service on Transgender issues.697 

 

In relation to the legal position of Transgender persons, the IHREC welcomes the Gender Recognition Bill 

2015, but reiterates its concern that ‘despite the removal from the legislation of the specific requirement for 

a ‘medical evaluation’ by a psychiatrist or endocrinologist as a precondition to applying for recognition in a 

person’s preferred gender’, there is still a requirement for a medical practitioner ‘to provide a certificate 

before a person can register in their preferred gender’.698 The Commission also has reservations about the 

legal situation of young Transgender people who wish to apply to be recognised in their preferred gender.699 

 

The IHREC recommends the State put in place a strategy to adequately address the health concerns and 

needs of Transgender people to ensure that they can access any necessary treatment in a timely way 

without facing significant financial barriers or undergoing unnecessary psychological distress. 

 10.6.2 Irish Travellers and the Right to Health  
The IHREC notes with concern that the Traveller population continues to experience poorer health 

conditions despite being identified as a priority group for investment in targeted actions.700 The life 

expectancy gap between Irish Travellers and the general population has increased in recent years with 

Traveller men living on average 15 years less than the average Irish male.701 A dedicated strategy addressing 

Traveller health issues was in place between 2002 and 2005 and the issue of Travellers’ health was later 

addressed in the National Intercultural Health Strategy 2007 – 2012 which recognised that the ‘detrimental 

impact on physical and mental health of poor accommodation, coupled with conditions of cold, damp, lack 

of basic facilities and overcrowding is evident’.702 The IHREC regrets that neither strategy was renewed and 

that some recommendations of the National Intercultural Health Strategy were not implemented due to 

resource constraints.703 The IHREC is particularly concerned at the high rate of suicide amongst the Traveller 

population and the high rate of infant mortality.704  

 

The IHREC recommends the State address the disparities between Traveller health and that of the general 

population and to ensure that specific programmes aimed at Traveller healthcare are adequately 
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resourced and the outcomes monitored to ensure the most efficient and effective use of limited resources 

in this area. 

10.7 Health Inequalities and Underlying Determinants of Health 
Age, gender, membership of an ethnic minority and socio-economic status all have an effect on the right to 

health. The IHREC welcomes the priority given by the State in its Healthy Ireland strategy to reduce health 

inequalities between groups with different levels of income.705 The State recognises that people from poorer 

socio-economic backgrounds may be more at risk of experiencing mental health difficulties in general and 

this risk is more widespread during times of recession.706 Poorer socio-economic status may also dictate 

other health outcomes, including: an increase in child obesity; lower birthweights; higher rates of chronic 

diseases; and a reduction in healthy life expectancy for older people.707 

 

The IHREC recommends the State monitor trends in underlying determinants of health as part of its 

Healthy Ireland Strategy and ensure that people from lower socio-economic backgrounds are adequately 

supported in order to avail of healthcare services. The State must also ensure that healthcare policies are 

equality proofed to address the issue of discrimination in the provision of services. 

10.8 Right to Adequate Reproductive Health  
The right to sexual and reproductive health services encompasses the same four key elements as the right to 

health generally: non-discrimination, accessibility, affordability and information.708 In the context of its 

General Comment, the Committee has clearly outlined that Article 12 encompasses ‘the right to control 

one’s health and body, including sexual and reproductive freedom’709 and encourages the State to put in 

place ‘policies to provide access to a full range of high quality and affordable health care, including sexual 

and reproductive services’.710 The IHREC is concerned that the high cost of prescription and non-prescription 

contraceptive items interferes with the right of men and women on low incomes to access affordable 

contraception, thus interfering with their right to adequate sexual health.711 

 

The IHREC recommends that the State ensure affordable methods of contraception are available to 

women and men on low incomes. 

10.8.1 Constitutional Position and Protection of Life During Pregnancy Act 
Article 40.3.3 of the Irish Constitution recognises the right to life of the unborn and provides protection for 

that right ‘as far as practicable’ with ‘due regard to the equal right to life of the mother’. As previously stated 

in the Commission’s 2014 submission to the UN Human Rights Committee, under international instruments 

to which the State is a party (including ICESCR), the State’s margin of discretion in formulating its law as it 
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considers appropriate on the issue of abortion is recognised.712 Notwithstanding this margin of discretion, 

any restrictions relating to how a lawful abortion can be obtained should be justifiable and should not totally 

impair the woman’s human rights, including her right to life and freedom from torture or cruel, inhuman or 

degrading treatment or punishment.713 In the context of ICESCR, the IHREC notes the Committee’s General 

Comment No. 14 which reminds States that the ‘realisation of women’s right to health requires the removal 

of all barriers interfering with access to health services, education and information, including in the area of 

sexual and reproductive health.714 

 

The European Court of Human Rights (‘the ECtHR’) has considered Ireland’s law on access to lawful 

terminations under the European Convention on Human Rights (ECHR). In line with its general approach on 

this issue, in the A, B and C v. Ireland case, the ECtHR afforded the State a wide ‘margin of appreciation’ in 

the balance it sought to strike between the constitutional protection for the unborn and in seeking to 

vindicate the personal rights of the mother.715 The ECtHR found no violation of Article 8 (right to respect for 

private life) in respect of the first two applicants, A and B, who felt compelled to travel to the United 

Kingdom for a termination in reasons described by the ECtHR as pertaining to their health and well-being. 

However, the ECtHR found a violation in respect of Applicant C, who was in remission from cancer and who 

travelled to the United Kingdom for an abortion.716  In relation to Applicant C, the ECtHR considered that in 

respect of Article 8 the legal framework in place allowing for abortions under certain restricted 

circumstances was unclear and lacked certainty from the perspectives of both pregnant women and medical 

practitioners.717 

 

Following this judgment, in July 2013, the State legislated through the Protection of Life during Pregnancy 

Act 2013 (‘2013 Act’) to allow for terminations in limited circumstances where there was a real and 

substantial risk to the life of the mother including in circumstances where the mother is suicidal.718 The 2013 

Act was introduced to address the ruling of the ECtHR, while remaining within the constitutional parameters 

of Article 40.3.3 (concerning the right to life of the unborn). In its Observations on the Protection of Life 

During Pregnancy Bill 2013 the Commission assessed the proposed legislation against the standards set out 

in the Constitution and international human rights standards, including the ICESCR.719 The IHREC does not 

propose to reproduce in detail its Observations on the Bill, but rather it focuses on the main areas where 

there may continue to be deficits under the ICESCR. In doing so, it draws attention to the fact that if the 

State had introduced legislation which ran counter to the right to life of the unborn under Article 40.3.3, the 

legislation would not have survived scrutiny by the Irish courts. The State was thus constrained in its 

approach to the A, B and C judgment, and indeed calls from other international treaty bodies, in the absence 
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of a constitutional amendment.720 In this regard, the IHREC notes the State’s response to the List of Issues 

that ‘the Government does not intend to propose any amendments to the Act or Article 40.3.3 at 

present’.721  

 

In its List of Issues the Committee has asked the State to provide further information on its progress in 

‘adopting comprehensive guidelines to clarify what constitutes “real and substantive risk” to the life, as 

opposed to the health, of a pregnant woman’.722 The IHREC welcomes the enactment of the 2013 Act which 

provides some clarification on the circumstances under which a termination may be legally permitted.723 The 

IHREC further notes the issuance of guidelines to health care professionals on the implementation of the 

2013 Act by the Department of Health. 724 In its initial observations on the legislation, the IHREC (Designate), 

as it then was, highlighted its concern that the requirement for a woman at risk of suicide to undergo a 

number of assessments by different medical practitioners in order to demonstrate that her life was at risk 

could ‘unduly increase her risk of mental anguish or suffering’.725 This concern remains despite the issuance 

of guidelines for practitioners in September 2014.  

 

The IHREC notes that in its List of Issues the Committee requests that the State provide information on 

whether the State party intends to revise its legislation criminalising abortion to provide for exceptions, 

including in cases of rape, incest and risks to the health of the mother. However, in the context of the 

Committee’s clear interpretation of the right to reproductive and sexual health,726 the IHREC reiterates its 

concern that the 2013 Act does not adequately protect the right to health of pregnant women. Specifically, 

as the IHREC Designate outlined in its submission to the UN Human Rights Committee, the 2013 Act does not 

take account of certain situations and provide for a lawful abortion where a pregnancy poses a risk to the 

health as opposed to the life of the pregnant woman, or situations where the pregnancy is the result of a 

crime, such as rape or incest.727 Furthermore, in cases when there is an established fatal foetal abnormality 

or where it has been established that the foetus will not survive outside the womb, a woman cannot 

terminate the pregnancy in Ireland and instead has to travel abroad.728 The IHREC notes that although the 
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2013 Act repealed Sections 58 and 59 of the Offences Against the Person Act 1861, a woman who undergoes 

an unlawful abortion in Ireland could face a fine or up to 14 years imprisonment or both.729  

 

Overall, the IHREC is concerned that the current legal position not only puts in place barriers which impede a 

woman’s right to bodily autonomy as outlined in the Committee’s interpretation of the right to health, but 

also that it has a disproportionate impact on women from lower socio-economic backgrounds730 and in 

particular, migrant women whose inability to travel may be circumscribed due to their immigration status.731  

 

The IHREC recommends that the Committee enter a dialogue with the State in relation to the provisions of 

the 2013 Act to ensure that they comply with a woman’s right to reproductive health under the ICESCR. In 

particular, the IHREC recommends that the State consider the implications of the legislation on women 

with low incomes or migrant women who may have legal difficulties in travelling to terminate a 

pregnancy. 

 

The IHREC reiterates its recommendation that the State ensure that clear, comprehensive and 

authoritative guidance as to what constitutes ‘real and substantive risk’ is provided to allow women and 

girls, particularly those from ethnic or non-English speaking backgrounds and with intellectual disabilities, 

to access medical services through appropriate supports. 

 

The IHREC further recommends dialogue between the State and the Committee in relation to possible 

discrepancies between the 2013 Act and the provisions of the ICESCR in respect of situations where a 

pregnancy poses a risk to the health, as opposed to the life, of the pregnant woman, including where it 

may ‘unduly increase her risk of mental anguish or suffering’. In particular, the Commission recommends 

that the State should consider the impact on the physical and mental health of a pregnant woman where 

a pregnancy is the result of a crime, such as rape or incest; where there is an established foetal fatal 

abnormality; or where it is established that the foetus will not survive outside the womb. 

11.  Right to Education (Articles 13 and 14) 

11.1 Discrimination and the Right to Education 
The IHREC notes the Committee’s clear statement that ‘education must be accessible to all, especially the 

most vulnerable groups, in law and fact, without discrimination on any of the prohibited grounds’.732 The 

Committee has also made clear that the State must take ‘deliberate, concrete and targeted’ steps to fully 

realise the right to education under Article 13 of the Covenant.733  
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Article 42 of the Irish Constitution provides for a certain minimum standard of education for children in the 

form of free primary education and parental choice in the manner of that education. The State’s role has 

traditionally been to provide financial support to institutions run by religious bodies or other entities rather 

than directly provide education services.734  

The Education Act 1998 (‘the 1998 Act’) governs individual school admissions policies. Section 6 of the 1998 

Act outlines its objectives, namely, to promote equality of access and participation in education, to promote 

parental choice in education, and to enhance transparency in the making of decisions. The proposed 

Education (Admission to Schools) Bill, approved by the Government in 2014, aims to put in place a legislative 

and regulatory framework to guide school admission criteria and policies.  

In its interpretation of the Covenant in its General Comments, the Committee calls on States to closely 

monitor ‘all relevant policies, institutions, programmes, spending patterns and other practices’ related to 

education ‘so as to identify and take measures to redress any de facto discrimination’, while also 

encouraging States to collect and collate disaggregated data related to the prohibited grounds of 

discrimination.735 While the Equal Status Acts contain a general prohibition on discrimination in the provision 

of education, certain exceptions apply in relation to gender and religion.736 The IHREC notes that a number 

of issues arise in the context of the right to non-discrimination in the field of education including, issues 

related to three of the nine specific equality grounds: religious status, membership of the Traveller 

community and disability. 

11.1.1 Discrimination in Education on the Religion Ground  

As already noted, equality legislation prohibits both indirect and direct discrimination. Section 7 of the Equal 

Status Acts contains an exemption on the ground of religion, meaning that schools with a particular religious 

ethos may give preference to admission of students of that denomination over others who are not of the 

same religion. Also, the Acts allow a school to refuse admission to a student who is not of the same religious 

denomination promoted by the school if it can demonstrate that this is ‘essential’ to maintain the ethos of 

the school. 

 

The Committee, in its General Comment on Article 13 of the Covenant, explicitly states that ‘public education 

that includes instruction in a particular religion or belief is inconsistent with article 13(3), unless provision is 

made for non-discriminatory exemptions or alternatives that would accommodate the wishes of parents and 

guardians’.737 In this context, the IHREC notes that 96 per cent of the State’s primary schools fall under 

religious patronage, with 90 per cent of these owned by the Roman Catholic Church; the remaining four per 

cent are described as multi-denominational.738  

The IHREC welcomes commitments made by the State during the reporting period to divest patronage from 

Roman Catholic schools and establish more multi-denominational schools. While the final report of the 
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Forum on Patronage and Pluralism in the Primary Sector739 was published in 2012, resulting in the first 

transfers of patronage in a small number of primary schools in September 2014, IHREC regrets that the 

anticipated White Paper to implement its recommendations has not yet been published.740 The IHREC 

echoes the concerns of the UN Human Rights Committee that progress in this area has been ‘slow’ to 

date.741  

The IHREC welcomes the proposed legislative framework on school admissions that will prohibit 

discrimination on nine different grounds.742 The IHREC is considering the proposed legislation and will 

provide its observations on the proposals in due course in accordance with Section 10(2)(c) of the Irish 

Human Rights and Equality Commission Act 2014.  

The IHREC reiterates its recommendation that the State ensure a diversity of provision of school type 

within all educational catchment areas reflecting the diversity of religious and non-religious convictions 

represented in the State.743  

11.2 Education and Membership of the Traveller Community 
In the context of the recognised lower educational attainment within the Traveller community, the IHREC 

notes the improvement in the retention numbers of Irish Travellers in the secondary school system: in 2011, 

22 per cent of Travellers were educated to lower secondary level compared with 15 per cent in 2002.744 The 

percentage of Traveller children who completed upper secondary education rose from 3.6 per cent in 2006 

to 8.2 per cent in 2011.745 Notably, there is a higher concentration of Traveller children in schools that fall 

within the remit of the Delivering Equality of Opportunity in Schools (DEIS) programme.746 The DEIS Action 

Plan developed in 2005, ‘focuses on addressing and prioritising the educational needs of children and young 

people from disadvantaged communities, from pre-school through second-level education’.747 However, the 

IHREC notes the removal of supports for Traveller specific education supports and the move towards 

‘mainstreaming’ Traveller children into mainstream schools.748 The former National Education and Welfare 

Board also expressed concerns that the withdrawal of services ‘will impact on the tracking monitoring and 

addressing school attendance and consequently impact on educational outcomes’.749 
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The IHREC notes the judgment of the Supreme Court in the case of Christian Brothers High School Clonmel v. 

Mary Stokes (on behalf of John Stokes, a minor)750 (the ‘Stokes case’).751 Although the child at the centre of 

the case satisfied two of the three admission criteria used to prioritise applicants (being Catholic and having 

attended a certain named primary school) he failed to satisfy the third which required that his father or 

sibling have attended the school before him (often referred to as the ‘parent rule’).  

 

In the first procedure in this case, the Equality Tribunal held that the ‘parent rule’ constituted indirect 

discrimination on the basis that the low enrolment rates of members of the Traveller community in second-

level education placed Traveller children at a ‘particular disadvantage’ given they were much less likely to 

have had a parent or sibling previously enrolled in the school.752 It also found that the third criterion was not 

objectively justified, and noted that it had a disproportionate impact on the Traveller community. Following 

a series of appeals, the Supreme Court held that there was insufficient evidence to demonstrate that the 

child had suffered a ‘particular disadvantage’ on the basis of the school’s admission policy and therefore, to 

demonstrate that the admission policy was indirectly discriminatory against Traveller children.753 

The Education (Admission to Schools) Bill 2015 presents an important opportunity to ensure equality of 

access to all schools through legislative means. In 2014, the Joint Oireachtas Committee on Education and 

Social Protection, when examining the Draft General Scheme of the School Admissions Bill concluded that ‘a 

school should not be permitted to give priority to a student on the grounds that he or she is the son or 

daughter of a former student of the school’ although it did recommend that priority be given to an applicant 

who has a sibling currently attending the school.754  

The IHREC recommends the State consider the recommendation of the Joint Oireachtas Committee and 

provide for effective equality of access to schools across the nine equality grounds in the Education 

(Admission to Schools) Bill 2015. 

11.3 Education for Children and Young People with a Disability 
More than half of the children with a disability have an intellectual or learning disability, and two thirds of 

children with a disability have multiple disabilities.755 The majority of children with disabilities attend 

mainstream education, classes or schools, although the percentage of children attending special education 

settings increases as they move onto secondary education.756 Recently published research from the 

Economic and Social Research Institute (ESRI) demonstrates that ‘children from socio-economically 

disadvantaged backgrounds are more likely to be placed in special education’ outside of mainstream 
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educational institutions.757 Furthermore, statistics indicate that there is a greater prevalence of children with 

learning or intellectual disabilities in Delivering Equality of Opportunity in Schools (DEIS) school: there are 

more than nine per cent in DEIS schools compared with five per cent in non-DEIS schools.758 Notably, in a 

National Survey of Public Attitudes to Disability in Ireland, almost a quarter of parents said they would object 

to either a child with an intellectual disability or a child with a mental disability being in the same class as 

their child.759  

 

The IHREC notes that in the ten years following the introduction of the Education for Persons with Special 

Educational Needs Act 2004 (‘EPSEN Act’) providing for children with a disability,760 and despite a 2011 

Programme for Government commitment to publish an implementation plan,761 important sections of the 

Act have not yet been commenced. The National Council for Special Education (NCSE),762 in a 2013 report 

found that while schools in general had reacted positively to the introduction of inclusive measures, some 

publicly funded schools put in place ‘soft’ barriers to discourage enrolment ‘by advising parents that a 

different school is more ‘suitable’ for their child or has more resources for supporting students with special 

educational needs’.763 The NCSE also expressed concerns at the lack of a regulatory framework for 

enrolment as some schools continue to exclude children with special educational needs on the basis of 

criteria contained in the school’s admissions policy. In light of the lack of a regulatory framework in relation 

to school admissions, the school’s refusal to admit the child cannot be overturned on appeal if the refusal 

complies with the school’s admission policy, even if it is exclusionary.  

The IHREC recalls the Committee’s clear position that ‘any distinction, exclusion, restriction or preference, or 

denial of reasonable accommodation based on disability which has the effect of nullifying or impairing the 

recognition, enjoyment or exercise of economic, social or cultural rights’ constitutes discrimination.764 The 

IHREC regrets the State’s rationale for the lack of implementation of the EPSEN Act on the basis of resource 

constraints. However, the Commission welcomes the Government’s renewed commitment in the National 

Policy Framework for Children and Young People 2014 – 2020 to implement aspects of the Act, including the 

preparation and implementation of individual education plans and reform of the resource allocation model 

for schools.765  
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The IHREC notes that the Joint Oireachtas Committee on Education and Social Protection recommended that 

where a school is designated to enrol a child with special needs, the Department of Education and Skills 

should provide resources within a specified statutory timeframe.  

The IHREC recommends that the State utilise the opportunity of the pending Education (Admission to 

Schools) Bill 2015 to address the issue of school enrolments and eliminate any discriminatory practises on 

the basis of disability. 

The IHREC calls on the State to put in place a regulatory framework to ensure that pupils with special 

educational needs can access mainstream schools and are allocated the necessary resources, as 

recommended by the NCSE, to ensure that they can fulfil their full right to education.  

11.4 Education for Ethnic Minority Children and Young People 
The Education Act 1998 aims to ensure that the education provided to all children living in the State 

‘respects the diversity of values, beliefs, languages and traditions in Irish society and is conducted in a spirit 

of partnership’.766 In the 2013–2014 academic year, 11 per cent of primary school students and 12 percent 

of post-primary school students were migrant children.767 A Department of Education and Skills census 

carried out for the same academic year indicated that 80 per cent of migrant children were concentrated in 

fewer than 25 per cent of schools.768 Moreover, migrant children are over-represented in urban 

disadvantaged schools ‘reflecting the impact of residential patterns and school enrolment criteria’.769 

 

In this context, the IHREC welcomes that an Intercultural Education Strategy 2010-2015770 was developed ‘in 

recognition of the recent significant demographic changes in Irish society, which are reflected in the 

education system’.771 However, the IHREC is concerned that following the amalgamation of language 

supports and supports for special needs education,772 the changes to the allocation of funding for English as 

an Additional Language (EAL) for children who are not native English speakers will have a negative impact on 

migrant children. This is particularly critical because migrant children have already been found to attain 

lower scores in reading tests.773 The changes mean that schools can exercise discretion in how they allocate 

resources and it is no longer possible to adequately monitor progress on EAL in line with commitments in the 

Intercultural Education Strategy.774  

 

The IHREC recommends that the State assess and evaluate the current Intercultural Education Strategy 

2010 – 2015 which is due to end this year and ensure that a renewed strategy is put in place. This strategy 

should be reflective of the changes to language supports. It should also ensure that ethnic minority 
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children are not over-represented in schools in disadvantaged areas but are able to access a wider variety 

of schools that can cater for their particular education needs. 

11.5 Human Rights Education 
Article 13 of the ICESCR explicitly provides that ‘education shall be directed to the full development of the 

human personality and the sense of its dignity and shall strengthen the respect of human rights and 

fundamental freedoms’. The Committee has interpreted this to mean that human rights education is a right 

in itself.775 The First Plan of Action of the World Programme on Human Rights Education (WPHRE) made it 

clear that in order to achieve the successful integration of human rights education in the wider education 

system, it would have to be embedded in educational policy, including the curriculum, as well as in the 

learning environment and in teacher training and professional development.776 

 

The IHREC notes that human rights education does not form part of the overall educational framework and 

the promotion of human rights was not included as an objective in the Education Act 1998.777 The former 

Irish Human Rights Commission (IHRC) had identified CSPE as ‘the only explicit component of the curriculum 

that delivers on these human rights education commitments’ and SPHE as the ‘subject that makes the most 

contribution to human rights education in its aims and holistic approach’.778 Notably, the reform of the 

Junior Cycle curriculum for secondary school students in 2014 means that they will not be required to study 

or being examined in either Social and Personal Health Education (SPHE) or Civic, Social and Political 

Education (CSPE) as these will become optional subjects.779 Furthermore, incorporation of a human rights 

education component in teacher training and continuous professional development, at both primary and 

secondary level, is essential for the ‘development and sustainability’ of human rights education.780  

 

The IHREC reiterates its recommendation that human rights education should be explicitly included as a 

goal of education in any subsequent legislation, policies and implementation strategies. Furthermore, 

supports to realise human rights education in practice should be put in place. In particular SPHE and CSPE 

could provide a useful avenue for embedding human rights education at post-primary level.781 

12. Cultural rights 

12.1 Traveller Ethnicity 
The State has not yet formally recognised Irish Travellers as an ethnic minority despite consistent 

recommendations from international and national bodies to do so.782 While the State has committed to take 
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this step as stated in its response to the Committee’s List of Issues, it states that it has engaged in further 

consultation with Government Departments and Traveller representatives.783 The IHREC welcomes the 

participation of representatives from the Traveller community in its deliberations and reiterates that 

recognition of the status is ‘key to ensuring that the Traveller community is covered by the international 

human rights protections against discrimination, including under EU law, which apply to such an ethnic 

group’.784  

 

While the IHREC welcomes the commitment by the State to formally recognise Travellers as an ethnic 

minority, the Commission recommends the Government to do so as a matter of priority and ensure 

greater legal protection for this vulnerable group.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                        
783

 Government of Ireland (2015) CESCR: Reply of Ireland to the List of Issues in relation to its third periodic report, Geneva: OHCHR, 
para. 139. 

784
 IHRC & Equality Authority, ‘IHRC and Equality Authority call for recognition of Traveller Ethnicity by the State in presentations to 
Oireachtas Joint Committee on Justice, Defence and Equality’, [press release], 13 November 2013. 

http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fIRL%2fQ%2f3%2fAdd.1&Lang=en
http://www.ihrec.ie/news/2013/11/13/ihrc-and-equality-authority-call-for-recognition-o/
http://www.ihrec.ie/news/2013/11/13/ihrc-and-equality-authority-call-for-recognition-o/
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