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[bookmark: _Toc221292778]Background
This document sets out the concerns of the Irish Human Rights and Equality Commission (‘the Commission’) in relation to the development of a Political Declaration on the European Convention on Human Rights (‘ECHR’) and Migration. 
This Declaration is to be adopted at the Council of Europe Committee of Ministers meeting in Chisinau, Moldova, May 2026. 
The decision to develop a Political Declaration was taken at an Informal Ministerial Conference of the Council of Europe in Strasbourg on 10 December 2025. In its Conclusions, the Ministerial Conference invited the Committee of Ministers to:
“Prepare a draft political declaration reaffirming the obligation to ensure the effective enjoyment of the rights and freedoms guaranteed by the Convention to everyone within the jurisdiction of member states in the context of the contemporary challenges posed both by irregular migration and by the situation of foreigners convicted of serious offences, taking duly into account in particular governments’ fundamental responsibility to ensure national security and public safety”. 
Separately, 27 states, including Ireland, issued a Joint Statement[footnoteRef:1] calling for changes in the interpretation and application of the ECHR in five principal areas: [1:  27 Countries, 'Joint Statement to the Conference of Ministers of Justice of the Council of Europe, December 2025] 

Expulsion of foreign nationals convicted of serious crimes
Clarity about inhuman and degrading treatment
Innovative and durable solutions to address migration
Decision-making in migration cases
Instrumentalisation of migration
[bookmark: _Toc221292779]Key Concerns 
We are concerned at the potential implications of this Political Declaration process for the independence of the European Court of Human Rights (ECtHR), the protection of fundamental rights and the integrity of the European Convention system. 
The following are the Commission’s primary concerns. 
[bookmark: _Toc221292780]1. Politicisation of Migration and Independence of the European Court of Human Rights 
Migration is a significant political issue across many member states and states are addressing it in different ways. However, any move by member states that would impact on the independence of the European Court of Human Rights (‘the ECtHR’) should not be tolerated by Ireland. The separation of powers is a fundamental principle of democracy and the rule of law, and this includes respect for judicial independence at ECtHR level. The ECtHR must not be perceived – directly or indirectly – to be subject to political direction in the interpretation of rights under ECHR. 
Article 32 of the ECHR confers interpretive authority exclusively on the ECtHR. However, there are existing channels for dialogue between states and the ECtHR which do not violate this principle. These can be used by member states to address complex issues without undermining the separation of powers. These channels include the ECtHR’s Superior Courts Network, which was established as a way to ensure a dialogue between national courts and the ECtHR. States may also make submissions on proceedings in Court as a respondent or as a third party. A respondent state may ask for a Chamber Judgment to be referred to the Grand Chamber of the Court for consideration. Furthermore, Protocol 16 to the ECHR allows states and national courts to request the ECtHR to give advisory opinions on questions of principle relating to the interpretation or application of the rights and freedoms defined in the Convention or the protocols thereto.
All of these channels present mechanisms for dialogue between national systems and the ECtHR on matters of concern and offer extensive opportunities for careful deliberation of complex issues, without compromising the independence of the ECtHR through political pressure. 
Recommendations
The Commission recommends that Ireland ensure no language is used in the Political Declaration that limits or is perceived to limit the independence of the European Court of Human Rights. 

The Commission recommends that the Political Declaration reiterates fundamental principles, such as those contained in the Reykjavik Declaration, including the central principle of judicial independence. 
[bookmark: _Toc221292781]2. The Prohibition on Torture and Inhuman and Degrading Treatment: Article 3 
The Joint Statement proposes that:
The scope of “inhuman and degrading treatment” under Article 3 should be “constrained to the most serious cases”.
This narrowing should ensure that states are not prevented from:
· Expelling foreign nationals convicted of serious crimes.
· Removing or extraditing individuals, including in cases involving health conditions or detention conditions in the destination state.
It is a central pillar of the jurisprudence of the ECtHR that Article 3 is an absolute right, permitting no balancing, derogation or proportionality analysis under the ECHR. The ECtHR has consistently held that expulsion or extradition are prohibited where there is a real risk of torture or inhuman and degrading treatment.  This prohibition is not limited to the ECHR, but is core to the principle of non-refoulement, which is a peremptory norm of public international law. 
The Joint Statement’s language suggests a fundamental departure from settled ECHR law. The Joint Statement indicates that an open-ended set of forms of inhuman or degrading treatment, including but not necessarily limited to health or detention conditions, could be disregarded in cases of expulsion or extradition. 
The Joint Statement also disregards the fact that there is already a high threshold for ill-treatment to be considered by the ECtHR as inhuman or degrading. The use of general and opaque language in the Joint Statement linked to ‘criminality’, rather than reliance on settled case law, creates a serious risk of undermining the status of the protections under Article 3 as an absolute right and also would appear to be inconsistent with the right to non-refoulement.  
Recommendations

The Commission recommends that the Political Declaration emphasises that the prohibition of torture and inhuman or degrading treatment under Article 3 of the Convention is absolute. 

The Commission recommends that the Political Declaration recognises that the right to non-refoulement is an absolute right under the European Convention on Human Rights and is a fundamental principle of international law. 

The Commission recommends that states’ parties be supported to understand existing relevant settled case law and its application.

[bookmark: _Toc221292782]3. Expulsion of Foreign Nationals Convicted of Serious Crimes: Article 8 
The Statement proposes a “re-balancing” of Article 8 in expulsion cases involving foreign national offenders, such that:
Greater weight is given to the seriousness of criminal offences.
Less weight is given to social, cultural and family ties developed in the host state.
The Joint Statement says that its purpose: is “to ensure that we no longer see instances where foreigners convicted of serious crime, including serious violent crime, sexual assault, organised crime and human and drug trafficking, cannot be expelled”.
Article 8 already involves a proportionality test, and the ECtHR has developed detailed criteria governing expulsions which has, over time, afforded states a wide margin of appreciation in such cases. For example, it has been argued that recently introduced legislation in Denmark that will require judges to disregard Article 8 for the purposes of considering expulsion is likely to result in a marginal increase in expulsions only, given the more general margin of appreciation that already prevails.[footnoteRef:2]   [2:  Elna Solnergaard, Head of Legal, Danish Anti-torture Foundation in address to CELI Webinar, 4th February 2026. ] 

The Joint Statement does not acknowledge this existing jurisprudence and implies that current Article 8 interpretation systematically prevents expulsions, a claim not substantiated by available data.
Recommendation
The Commission recommends that any review by member states of their national legal and administrative frameworks in relation to the application of Articles 3 and 8 is consistent with the object and purpose of the European Convention on Human Rights and consistent with the principle of non-diminution of rights.
[bookmark: _Toc221292783]4. Importance of an Evidence-based Process
It is concerning that some of the commentary around the process to date has no evident basis in fact, yet risks inflaming public and political opinion. 
For example, the following language from the Joint Statement that convicted criminals cannot currently be expelled as a result of the ECtHR is not substantiated with evidence: 

“that we no longer see[footnoteRef:3] instances where foreigners convicted of serious crime … cannot be expelled.” [3:  Emphasis added] 

Indeed, there is no impediment to such cases being processed at national level in compliance with ECHR subsidiarity principles, and there is no evidence that immigration cases are escalated to the ECtHR in any significant number.[footnoteRef:4]  While there may be complex cases at national level, it is misleading to suggest, even by inference, that the root cause of difficulties in processing such cases lies with the ECtHR.  [4:  Council of Europe Factsheet: Focus On: Immigration] 

Mischaracterising the role of the ECHR and ECtHR as one which hinders member governments in the implementation of due process and rule of law, with respect to migration, risks undermining public trust in institutions that protect human rights. 
Recommendations 
The Commission recommends that Ireland ensures that the process and outcome of the Political Declaration are based on facts and evidence only. 

The Commission recommends that Ireland supports clear communication on the role of the ECHR and ECtHR, including in relation to the powers that are exercised at national level. 
[bookmark: _Toc221292784]5. Innovative and Durable Solutions to Address Migration: Externalisation
The Joint Statement asserts that states:
· Should not be prevented from entering into cooperation with third countries regarding asylum processing and return procedures, provided human rights are “preserved”.
This refers to the externalisation of asylum procedures, such as arrangements where applications for international protection are processed in third countries, as well as ‘return hubs’. While the ECtHR does not prohibit such cooperation in principle, it requires strict compliance with non-refoulement, access to asylum procedures, and effective remedies. Non-refoulement in this context includes a:
“‘procedural obligation under Article 3 of the Convention to assess the risks of treatment contrary to that provision.”[footnoteRef:5] [5:  See MA and ZR v Cyprus, para 95. ] 

 Article 6 is also relevant here, in the context of the obligation on states to ensure asylum procedures are accessible and fair.
In a report on ‘Externalised asylum and migration policies and human rights law’[footnoteRef:6] Council of Europe Commissioner for Human Rights, Michael O’Flaherty, found that:  [6:  Michael O’Flaherty, Council of Europe Commissioner for Human Rights, Externalised Asylum and Migration Policies and Human Rights Law, Sept 2025] 

“Externalisation of border controls, asylum processing and returns may have wide-ranging harmful effects on human rights, either as a result of direct action by member states vis-à-vis refugees, asylum seekers and migrants, or because of member states’ support to third countries.”[footnoteRef:7] [7:  Ibid, pg. 51] 

Recommendations 
The Commission recommends that Ireland defends the right to seek international protection through a system which ensures the rights of each individual to access justice. 

The Commission recommends that Ireland defends the right to non-refoulement and ensures that no language in the Political Declaration, including in relation to Article 3, undermines that right, or the procedural obligations flowing from it. 

The Commission recommends that Ireland promotes the conclusions and recommendations on externalisation in the September 2025 report by Michael O’Flaherty, Council of Europe Commissioner for Human Rights. 
[bookmark: _Toc221292785]6. National Security and “Instrumentalisation” of Migration: Restriction of Individual Rights 
The Joint Statement invokes the need for greater flexibility where migration is allegedly “instrumentalised” by hostile states or where applicants are said to have “ulterior motives”.
It is assumed that this refers to situations where third states or other actors intentionally coerce or encourage people to attempt to cross borders in large numbers, e.g. as has happened at the EU’s eastern borders. 
It is imperative that there is no deprivation of individual rights in order to deal with a collective situation. That is, there can be no move away from the individual as a rights-holder to collective treatment of a category of persons. Migrants who are instrumentalised, knowingly or not, retain their individual rights under the Convention and under EU and international law. 
Given that such instrumentalisation is relatively recent, there is no established case law on this issue. However, there are three pending cases which will be subject to Grand Chamber judgment, and which will enable greater clarity for member states. 
Recommendations: 
The Commission recommends that Ireland underscores that migrants who are instrumentalised for geo-political or other reasons nonetheless retain their rights to protection as individuals under the European Convention on Human Rights.

The Commission recommends that Ireland encourages member states to wait for the Grand Chamber judgments on cases relating to geopolitical instrumentalization of migration, before taking policy positions on this issue. 
[bookmark: _Toc221292786]7. Legal and Constitutional Implications for Ireland 
As stated by Tánaiste Simon Harris:
 “The ECHR is a fundamental safeguard in the Good Friday Agreement. It is a core part of the delicate balances in that agreement.”[footnoteRef:8] [8:  Tánaiste’s remarks at the British Irish Association Conference in Oxford, 5 September 2025.] 

The Good Friday Agreement (‘the Agreement’) requires:
Incorporation of the ECHR into domestic law in Ireland, and into UK law regarding Northern Ireland; and
That legislation and executive action affecting Northern Ireland comply with ECHR standards.
In this context, we recognise the extensive efforts taken by the Irish Government in the period since Brexit to ensure ECHR rights continue to be enjoyed by everyone in Northern Ireland, including the initiation in 2024 of the inter-state case between Ireland and the United Kingdom concerning the Northern Ireland Troubles (Legacy and Reconciliation) Act 2023. 
Any weakening of the ECHR or interference with the independence of the ECtHR risks undermining the human rights guarantees underpinning the Agreement and could impact on the ‘delicate balance’ within the Agreement.
In addition, changes in interpretation advocated by the Joint Statement may:       
Conflict with Ireland’s obligations under the ECHR, especially the principle of non-regression. Article 53 of the ECHR specifically prohibits “limiting” rights. 
Raise issues under other treaties, including the 1951 Refugee Convention and the UN Convention against Torture as well as the EU Charter of Fundamental Rights. 
These issues have consequential legal and constitutional implications for Ireland. While such issues would have grave significance at any time, they have added weight at a time when Ireland is due to take up the Presidency of the European Union and is seeking election to the Human Rights Council. 


[bookmark: _Toc221292787]Conclusion 
Ireland has been a staunch defender of the international human rights system for many decades. This is the foundation of our foreign policy and is the bedrock of our democracy. 
Minister for Foreign Affairs Helen McEntee[footnoteRef:9] clearly stated Ireland’s position in a speech on 28th January 2026: [9:  Department of Foreign Affairs and Trade, Speech by Minister McEntee at the Global Alliance for the Implementation of the Two-State Solution, January 2026 ] 

“A key pillar of Ireland’s foreign policy is our strong commitment to international law and our promotion of respect for international law.
Global multilateral rules and institutions matter. Ireland’s position, the fundamental belief that all states must adhere to international law, has never faltered.
Accountability is important and it is absolutely imperative that the International Courts are permitted to function.”
Tánaiste Simon Harris told an Oxford conference in September 2025: 
“The ECHR is a fundamental safeguard of the Good Friday Agreement. It is a core part of the delicate balances in that agreement… The ECHR’s guarantees cannot be negotiated away, despite what some politicians might claim.
Sometimes it is necessary to state the obvious: protecting fundamental rights protects everyone. The ECHR does not take sides.”
The Commission encourages the Irish government to take a strong, principled, rights-based approach to the negotiation of a Political Declaration on Migration at the Council of Europe and in all further engagements on this issue. 
[bookmark: _Hlk221265561]Ireland’s position should ensure that there is no diminution of rights under the ECHR, no politicisation of human rights frameworks, and no limiting of the independence of the ECtHR.  Not only is the normative foundation of the European human rights system at stake, so too is Ireland’s credibility as a defender of the international rules-based order.
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